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ACT:

Natural Justicr-rule of-adverse report in confidentia
roll not to be acted upon to deny pronotional opportunities
unl ess conmuni cat ed and expl anation consi dered-acting
ot herwi se vitiates decision.

HEADNOTE

The appel | ant , a directly recruited Deput y
Superintendent of Police in the Police Department of the
Respondent State was considered in 1976 for appointnent as a
menber of the India Police Service under the provi'sions of
the Indian Police Service (Recruitment) Rules, 1954 read
with the Indian Police Service (Appointnment by pronotion)
Regul ati ons, 1955. The Selection Committee did not include
the appellant in the select |list because of an adverse entry
in his confidential roll of 1973-74. The —appellant ~ was
conmuni cated the said adverse entry only in 1977 which was
| ater on expunged by the State Governnent in Decenber 1980.
There were also adverse entries in the confidential roll of
the appellant for the year 1974-75 which were conmuni cated
to him in 1976 and which were also |l ater on expunged by the
State Government in February, 1978 and October 1980.. The
Selection Conmmittee net again in March 1981, but this ' tine
also did not include the appellant in the select list while
some of his juniors were included. The appel |l ant questioned
the validity of the decision of the Selection Conmittee in a
wit petition before the H gh Court. The Hi gh Court
di smssed the wit petition at the stage of adm ssion. Hence
this appeal. 1In this appeal the appellant urged that the
Selection Conmittee was wong in relying upon the adverse
entries which had been made in his confidential rolls which
had not been either comunicated to himor against which he
had made representati on which had renmai ned undi sposed of and
whi ch had been subsequently expunged.

Al'l ow ng the appeal
N

HELD: The principle is well settled that in accordance
with the rules of natural justice, an adverse report in a
confidential roll cannot be acted upon to deny pronotiona
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opportunities wunless it is conunicated to the person
concerned so that he has an opportunity to inmprove his work
and conduct or to explain the circunstances |eading to the
report. Such an opportunity is not an enpty formality, its
object, partially, being to enable the superior authorities
to decide on a consideration of the explanation offered by
the person concerned, whether the adverse report is
justified. [302 F]

Gurdial Singh Fijji v. State of Punjab & O's., [1979] 3
S.C.R 518; referred to

In the instant case, the case of the appellant for
promotion to the Indian
300
Police Service Cadre had not been considered by the
conmittee in a just and fair way and his case has been
di sposed of contrary to the principles laid down in the
@rdial Singh Fijji's case. The decisions of the Selection
Comm ttee recorded at its neetings in which the case of the
appel | ant ‘'was -~ considered are vitiated by reason of reliance
bei ng placed on the adverse remarks which were later on
expunged. -The —Hi gh Court ~committed an error in dismssing
the petition of the appellant. The appellant has nmade out a
case for reconsideration of the question of his pronmotion to
the Indian Police Service Cadre of the State of Bihar as on
Decenber 22, 1976, The Selection Committee has now to
reconsi der the case of the appellant accordingly. [104 E-QG

R L. Butail v. Union of India & Os., [1971] 2 S.C R
55. di sti ngui shed.

In order to avoid a contingency, as arose in this case,
the Government may consider the-introduction of a systemin
whi ch the of ficer who has to make entries in the
confidential roll may be required to record his remarks in
the presence of the Oficer against whom remarks are
proposed to be made after giving  him an opportunity to
explain any circunstance that may appear to be against him
with the right to make representation to higher authorities
agai nst any adverse renmarks. Another system which may be
introduced is to ask the officer who records t he
confidential renmarks to serve a copy of such remarks on the
of ficer concerned before the confidential roll is subnitted
to the higher authorities so that his representation against
the remarks may also reach the higher authority shortly
after the confidential roll is received. This would curtail
the delay in taking action on the representation. [105 E-QG

JUDGVENT:

ClVIL APPELLATE JURISDICTION: G vil Appeal No. 8491 of
1983.

Fromthe Judgnent and Order dated 5th Cctober, 1982 of
the Patna High Court at Patna in CWJ.C No. 1420 of 1982.

P.R Midul, and MP. Jha, for the Appellant.

B. B. Singh, for the Respondents

The Judgrment of the Court was delivered by

VENKATARAM AH, J. This is an appeal by special |eave
agai nst the order dated October 5,1982 in C WJ.C. No.1420
of 1982 on the file of the Hi gh Court of Patna dismn ssing
the petition filed by the appellant under Article 226 of the
Consti tution.

The facts of the case are these: The appellant was
directly recruited and appointed as a Deputy Superintendent
of Police in the Police Departnment of the State of Bihar in
the year 1964. In 1973 he was eligible to be considered for
appoi ntnent as a nmenber of the Indian Police Service under
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the provisions of the Indian Police Service

301

(Recruitment) Rules, 1954 (hereinafter referred to as 'the
Rules’) read wth the Indian Police Service (Appointment by
Promoti on) Regul ations, 1955 (hereinafter referred to as
"the Regulations’) franed under sub-rule (1) of Rule 9 of
the Rules. H's case was placed before the Conmittee
constituted under Regulation 4 of the Regulations for the
purpose of preparation of the list of suitable officers for
promotion to the Indian Police Service Cadre of the State of
Bi har in 1973, 1974, 1975 and 1976. In the years 1973, 1974
and 1975, he could not be included in the select list as he
was junior to those who were included in the select list. In
the year 1976 his name was not included in the select |ist
as there was an adverse entry in his confidential roll of
1973-74. The reasons given by the Committee for superseding
the appel |l ant based on the confidential roll were these:

"Del ayed di sposal of pendi ng papers and
supervision notes. Inadequate control over office,
judgment, initiative, sense . of responsibility and

nmanagenent reported to be just fair. Censured by State

Govt. order dt. 20th Cct., 1975."

The Selection Conmmittee took the decision to supersede
the appellant at its nmeeting held on Decenber 22, 1976 in
view of the above’ entry in the confidential roll of the
appellant. It 1is not' disputed that the said adverse entry
was conmuni cated to the appellant in the year 1977 after the

above nmeeting was over. It appears that there were also
adverse entries in the annual -confidential roll of the
appel l ant for the year  1974-75. They were communicated to
the appellant in the year 1976. The appellant nade

representations in respect of both the adverse entries in
time. Hs nain grievance was that they had been nmade by his
official superior who was biased against him The adverse
entry made in the confidential roll for the year 1973-74 was
expunged by the State Governnent on Decenber 3, 1980 and the
adverse entries in the confidential roll for the year 1974-
75 were expunged by two orders dated February 21, 1978 and
Cctober 7, 1980. There was no neeting of the Selection
Commttee from 1977 to 1980. It, ~however, —net on March
11/12, 1981. On this occasion the appellant represented to
the Conmttee that the adverse entries in his confidentia
rolls had been renbved by the State Government by various
orders and requested themto consider his case for pronotion
to the Indian Police Service Cadre. On this _occasion the
Committee did not ook into the confidential rolls of the
appel l ant for the years 1979-80 and 1980-81 whi ch cont ai ned
entries very favourable to the appellant for no fault of the
appel l ant. The Conmittee, however,

302

classified him as 'good” but did not include himin the
select list while some of his juniors were included. The
appel l ant represented to the Conmittee and the State
CGovernment agai nst the decision taken by the Committee. The
Conmittee again net on Cctober 14, 1981. When not hi ng cane
out of the representations nade by him the appellant filed
a wit petition questioning the validity of the decisions of
the Selection Conmittee before the Hi gh Court of Patna. The
petition was dismssed at the stage of admission. This
appeal is filed by special |eave against the order of the
H gh Court.

The main point urged before us is that the Selection
Committee had committed an illegality in rejecting the claim
of the appellant for being included in the select list in
the year 1976 by relying upon the adverse entries which had
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been made in his confidential rolls which had not been
ei ther comunicated to him or against which he had nmade
representati on which had remained undisposed of and which
had been subsequently expunged.

The true |legal position governing such cases is laid

down by this Court in Gurdial Singh Fijji v. State of Punjab
& Os,(’) which was a case arising under the Indian
Admi ni strative Service (Appoi nt nent by Pronot i on)

Regul ations, 1955 which more or |less correspond to the
Regul ations applicable to the Indian Police Service. In the
above case Chandrachud, C.J. has observed thus:
"The principle is well-settled that in accordance
with the rules of natural justice, an adverse report in
a confidential roll cannot be acted upon to deny
pronoti onal opportunities wunless it is comrunicated to
the person concerned so  that he has an opportunity to
i nprove his wor k- and <conduct or to explain the
circumst ances | eading to the report. Such an
opportunity is~ not an enpty formality, its object,
partially, being to enable the superior authorities to
decide ona consideration of the explanation offered by
the person concerned, whether the adverse report is
justified. Unfortunately, for one reason or another
not arising out of ~any fault on the part of the
appel | ant, though the adverse report was comuni cated
to him the Government has not been able to consider
hi s expl anation and decide whether the report was
justified. In these circunstances it is difficult to
support the non-issuance of the integrity certificate

to
303
the appellant. The chain of reaction began with the
adverse report and the infirmty in the link of
causation is that no one has yet decided whether that
report was justified. We -cannot speculate, in the
absence of a proper pleading, whether the appellant was
not found suitable otherwise, that is to say, for
reasons other than those connected with the noni ssuance
of an integrity certificate to him"
It is not disputed that the classification of officers
whose cases are t aken up f or consi der ati on into
"outstanding’, ’'very good’, 'good’ or "bad etc. for

purposes of pronption to the Indian Police Service Cadre is
mai nl y based upon the remarks in the confidential rolls.” On
Decenber 22, 1976, when the Selection Conmittee net, the
adverse remarks in the confidential roll for 1973-74 had not
been communi cat ed and the appel l ant’ s representation
regardi ng adverse remarks in the confidential roll for the
year 1974-75 and censure agai nst himhad not been disposed
of although it is alleged that one Shri Yamuna Ram agai nst
whom also adverse remarks had been nade was -included
provisionally in the select list. Wen the Selection
Conmittee met on March 11 and 12, 1981 despite State
CGovernment’s suo notu decision not to retain adverse remarks
for the year 1976-77 on records, the sane had not been
renoved from the confidential roll. This must have
i nfluenced the decision of the Selection Comittee. It is
also seen that the confidential rolls of the appellant for
the vyear 1979-80 and 1980-81 which contained entries
favourable to the appellant were not placed before the
Sel ection Comrmittee. On Cctober 14,1981 when the Sel ection
Conmittee net, it does not appear to have considered the
representation made by the appellant against his non-
selection. In addition to all these, the State Governnent
has expunged the adverse remarks by its orders made from




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 7

time to tine. These facts are not controverted by the
respondents.

The facts of this case are distinguishable from the
facts involved in the decision of this Court in R L. Butai
V. Union of India & Os. which is relied on by the
respondents. In that case the confidential report of the
appel l ant therein for the year 1964 contained an adverse
entry and he had made a representation regarding it, Wen
the Departnmental Pronotion Conmittee net in March, 1966, the
appel l ant’ s representation regarding the adverse entry of
1964 was not placed before it and a decision adverse to the
appel l ant was taken by the Conmittee wthout reference to
the said representation. The
304
appel | ant contended before this Court that the omission to
consider his representation before the date of neeting of
the Conmittee vitiated its decision. The Court held that the
om ssion either ~to place the said representation before the
Committee or -its non-consideration before the date of the
neeting had no effect on the decision of the Comrittee as
the representation had actually been rejected subsequently
with the result that the confidential report for the year
1964 remai ned unchanged. The position in the case before us
is different. Here the -adverse entries in question have in
fact been expunged by the State Governnent subsequently. It
nmay be pertinent to state here that the practice of the
Departnmental Promotion Conmittee referred to in Butail’s
case (supra) was that if in such a case a representation
were to be accepted ‘and in consequence the confidentia
report was altered or the adverse entries were expunged the
Commttee would have to reviewits recomendations in the
light of such a result. The appellant in the present case
has pressed before us for a simlar relief as the adverse
entri es made agai nst hi m have been si nce expunged.

After giving our anxi-ous consi deration to t he
uncontroverted material placed before us we have reached
the conclusion that the case of the appellant for pronotion
to the Indian Police Service Cadre has not been considered
by the Conmittee in a just and fair way and his case has
been di sposed of contrary to the principles laid down in
GQurdial Singh Fijji's case (supra). The decisions of the
Selection Conmittee recorded at its neetings in which the
case of the appellant was considered are vitiated by reason
of reliance being placed on the adverse renarks which were
| ater on expunged. The High Court conmitted an error in
dism ssing the petition of the appellant and its order is,
therefore, liable to be set aside. W accordingly set aside
the order of the High Court. W hold that the appellant has
made out a case for reconsideration of the question of his
pronotion to the Indian Police Service Cadre of the State of
Bi har as on December 22, 1976 and if he is not selected as
on that date for being considered again as on March 12,
1981. If he is not selected as on March 12, 1981 his case
has to be considered as on October 14, 1981. The Sel ection
Conmittee has now to reconsider the case of the appellant
accordingly after taking into consideration the orders
passed by the State Governnent subsequently on any adverse
entry that may have been nade earlier and any other order of
simlar nature pertaining to the service of the appellant.
If on such reconsideration the appellant is selected he
shall be entitled to the seniority and all ot her
consequential benefits flowing therefrom W issue a
direction to the respondents to reconsider the case of the
305
appel l ant as stated above. W hope that the above direction
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will be conplied with expeditiously but not later than four
nont hs from t oday.

Before concluding we wish to state that the Centra
Governnment and the State Governments should now exanine
whet her the present system of nmaintenance of confidentia
roll's should be continued. Under the present system entries
are first made in the confidential roll of an officer behind
his back and then he is given an opportunity to mnmke a
representati on against any entry that nmay have been nmade
against him by communicating the adverse entry after
consi derabl e del ay. Any representation made by hi mwoul d be
consi dered by a higher authority or the State Governnent or
the Central Governnent, as the case my be, sonme years
later, as it has happened.in this case, by which tine any
evidence that nay be thereto showthat the entries made
wer e baseless nmay have vanished. The predicanment in which
the officer against whom adverse renmarks are made is then
pl aced can easily be visualised. Even the authority which
has got to pass orders on the representation of the officer
will find it difficult to deal with t he mat t er
satisfactorily after a Jlong interval of tine. In the
meanwhil e the officer ~concerned would have nmissed many
opportuni ties which woul d have advanced his prospects in the
service. In order to avoid such a contingency, the
Government may consider the introduction of a system in
whi ch the of ficer / who has to make ‘entries in the
confidential roll 'may be required to record his remarks in
the presence of ‘the officer against whom remarks are
proposed to be nade ‘after giving him an opportunity to
explain any circunstance that- may appear to be agai nst him
with the right to nake representation to higher authorities
agai nst any adverse remarks. This course nmmy obviate nany

times totally basel ess renarks bei ng nmade in the
confidential roll and woul d m nimse the unnecessary
suffering to which the officer concerned wll be exposed.

Anot her system which may be introduced is to ask the officer
who records the confidential remarks to serve a copy of such
remarks on the officer concerned before the confidentia
roll is submitted to the higher —authorities so that his
representati on against the remarks may al so reach the higher
authority shortly after the confidential roll is received.
This would curtail the delay in taking action on- the
representation. Suspensions, adverse renarks in confidentia
rolls and frequent transfers fromone place to another are
ordered or nade many a tinme wthout justification and
wi thout giving a reasonable opportunity to the officer
concerned and such actions surely result in t he
denoralisation of the services. Courts can give very little
relief in such cases. The
306
Executive itself should, therefore, devise effective nmeans
to nmitigate the hardship caused to the officers who are
subjected to such treatnment. These questions require to be
exam ned afresh in the ||ight of the experience gained.in
recent years and solutions should be found to elimnate as
far as possible conplaints agai nst m suse of these powers by
of ficial superiors who may not be well disposed towards the
of fi cer against whom such action is taken. It is needless to
state that a non-disgruntled bureaucracy adds to the
efficiency of admnistration

The appeal is accordingly allowed with costs.
H S. K Appeal al | owed.
307




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 7 of 7




