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ACT:

Constitution of India-Article 136-Supreme Court-I1f and
when can interfere wth findings of facts in appeal-
Representation of the People Act (XLIIIl of 1951), ss. 85,
90(4)-Requisites and finality of condonation of delay under
s. 85 and powers conferred thereunder-Scope and extent of
powers given to an Election Tribunal under s. 90(4).

HEADNOTE

Held, that the Supreme Court does not, when hearing
appeals under Article 136 of the Constitution, sit as a
Court of further appeal on facts, and does not interfere
with findings given on a consideration of evidence, _unless
they are perverse or based on no evidence and this is
particularly so when the findings under challengeare those
of Election Tribunals.
The rights under litigation in election proceedings are not
conmon law rights but rights which owe their existence to
statutes and the extent of those rights nmust be deternmned
by reference to the statutes which create them
The proviso to section 85 of the Representation of the
Peopl e Act, 1951, does not contenplate the El ection
Conmission giving to the respondent notice of the petition
for condonation of the delay, or the holding of an enquiry
as to the sufficiency of the grounds in his presence before
passing an order under it. The policy wunderlying the
provision is to treat the question of delay as one between
the El ection Comm ssion and the petitioner, and to make the
decision of the Election Conm ssion on the question fina
and not open to question at any later stage of the
pr oceedi ngs.
Under section 90(4) of the Act, when the petition does not
conply wth the requirenments of section 81, section 83 or
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section 117, the Election Tribunal has a discretion either
to dismss it or not, "notwi thstandi ng anything contained in
section 85". The scope of the power conferred on the
El ection Tribunal under section 90(4) is that it overrides
the power conferred on the El ection Comm ssion under section
86 to dismss the petition. It does not extend further and
i nclude a power in the Election Tribunal to review any order
passed by the El ection Conmi ssion under section 85 of the
Act . The words of section 90(4) are, "notw thstanding
anything contained in section 85" and not "notwi thstanding
anything contained in section 85 or any order passed
t her eunder . An order of the Election Comm ssion under
section 85 dismssing a petition as barred will, under the
schenme of the Act, be final, and the same result nust follow
under section 90(4) when the order is one excusing the
del ay. Section 90(4) wll be attracted only when the
El ecti on Conm ssion passes the petition on to the Tribuna
141

wi t hout passi ng any order under section 85. |If the Election
Conmi ssion ~can thus pass a final  order condoning delay
wi t hout notice to the respondent, there is no reason why it
shoul d not pass such an order suo notu. |In this respect,
the position under the proviso to section 85 is naterially
different fromthat under section 5 of the Limtation Act,
under which an order excusing delay is not final and is
liable to be questioned by the respondent at a | ater stage.
The proviso advisedly confers on the ~Election Comm ssion
wi de discretion in'the matter, and the obvious intention of
the Legislature was that is should be exercised with a view
to do justice to all the parties. The El ection Comm ssion
m ght therefore be trusted to pass the —appropriate order
when there is avoidable and unreasonabl e del ay. That a
power might be liable to be abused i s no ground for  denying
it, when the statute confers it, and where there is an abuse
of power by statutory bodies the parties aggrieved are not
wi t hout renedi es under the | aw

While the proviso to section 85 requires that "the person
nmaki ng the petition" should satisfy the Election Conmni ssion
that there was sufficient cause for delay, it does not
require that he should do so in person.

Jagan Nath v. Jaswant Singh ([1954] S.C. R 892); Krishnasam
Rani kondar v. Ransam Cheitiar (451.A 25); Krishna wv.
Chat happan (I.L "R 13 Mad. 269) referred to.

JUDGVENT:

ClVIL APPELLATE JURISDICTION : G vil Appeal No. 25 of
1954,
Appeal by Special Leave granted by the Suprene Court of
India by its Oder dated the 11th Decenber, 1953, ‘from the
Judgnent and Order dated the 16th Novenber, 1953, 'of the
El ection Tribunal, Cuttack, in El ection Case No. 4 of 1952.
K. S. K lyengar, ( V. N Sethi, B. K P. Sinha,
S. B. Jathar and S. S. Shukla, wth hin for t he
appel | ant.
S. P. Sinha, (R Patnaik and R C. Prasad, with hin) for
respondent No. 1.
J. N. Bannerji, (R Patnaik and Ratnaparkhi Anant CGovind,
with him for respondent No. 2.
1954. April 25. The Judgnent of the Court was delivered by
VENKATARAMA AYYAR J.-This is an appeal by special |eave
agai nst the order of the Election Tribunal, Cuttack, setting
aside the election of the appellant to the Legislative
Assenmbly, Orissa, fromthe Kendrapara
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Consti tuency. Four persons, the appellant and respondents
Nos. 1 to 3, were duly noninated for election to the seat.
One of them Loknath Das (the third respondent herein),
wi thdrew his candidature, |eaving the contest to the other
three. At the election which was held between 9th and 15th
January, 1952, the appellant secured the |argest number of
votes and was declared elected. The respondent Jadunoni
Mangaraj, then presented a petition under section 81 of the
Representation of the people (Act No. XLIIl of 1951)
alleging various corrupt practices on the part of the
appel l ant, and praying that at the election mght be set
asi de. The | ast date for presenting the petition was 4th
April, 1952. It was delivered at the post office at Cuttack
on 3rd April, 1952, for being sent by registered post, and
actually reached the Election Comm ssion at Delhi on 5th
April, 1952, a day beyond the period prescribed. It was
also defective in its verification. Section 83(1) of the
Act enacts that the petition should be verified in the
manner l'aid down in the Cvil Procedure Code for the
verification of the pleadings.” Oder VI, rule 15, sub-
clause (2), of the Cvil Procedure Code provides that "the
person verifying shall specify by reference to the nunbered
par agraphs of the  pleading what he verifies on his own
know edge and what 'he verifies upon information received and
believed to be true." The verificationin the petition did
not specify which of the paragraphs were verified on
personal know edge 'and which on information received and
believed to be true. On 2nd July, 1952, the Election
Conmi ssion passed an -order condoning the delay in the
presentation of the petition. By another comunication

dated 3rd July, 1952, it drew the attention of the peti-
tioner to the defect in the verification, and suggested that
he mght apply to the Tribunal for amending it. On 15th
July, 1952 an order was passed under section 86 of the Act
appointing the Election Tribunal, Cuttack, for the  hearing
of the petition. The petitioner then applied to the
El ection Tribunal for amending the verification. ‘That was
ordered, and the verification was amended on 24th’ July,
1952, so as to conformto the prescriptions-laid down in
Order VI, rule 15(2), of the Civil Procedure Code.

143

In the witten statenent filed by the appellant, he raised
the contention that as the petition was presented out  of
time and as the verification was defective, it was liable to
be di smi ssed by the El ection Conm ssion under section 85 of
the Act, and that, in consequence, the Election Tribuna

ought to dismiss it as not maintainable. Disagreeing wth
this contention, the Election Tribunal proceeded to hear the
petition on the nerits, and by its judgment dated 16th
Novermber, 1953, it held by a ngjority that three  of the
cor r upt practices set out in the petition had been
established against the appellant. They were (1) that the
appel l ant had, in violation of section 123(1) of the Act,
i nduced the third respondent to withdraw fromthe el ection
on a promse to get himenploynment; (2) that he had, in
breach of section 123(6) of the Act, used Bus No. ORC

1545 for convoying the electors to polling booths; and (3)
that he had, in contravention of section 123(8) of the Act,
obtained the assistance of Extra Departnental Agents in
branch post offices and of Presidents of Choukidari Union in
canvassing for himin the election, they being in the view
of the 'Election Tribunal, Governnment servants as defined in
that provision. On these findings, the Election Tribuna

passed an order setting aside the election of the appellant.
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The matter now conmes before us on special |eave under
article 136 of the Constitution.

It is obvious that any one of these findings, if accepted,
would be sufficient to support the order of the Election
Tribunal. Wth reference to the last of the findings, it is
possible to wurge with sone force that Extra Departnenta

Agents and Presidents of Chaukidari Union are not, having
regard to their functions, Governnent servants, and that
accordingly there was no contravention of section 123(8).
But the position is different as regards the other two
findi ngs. They are pure questions of fact, depending on
appreci ati on of evidence. M. Krishnaswam Ayyangar

| ear ned counsel for the appellant, argued t hat the
conclusion of the mmjority were not justified by the
evidence or record, and that the findings of the third
menber in his dissentient opinion were the right ones to
cone to

144

But this Court does not, when hearing appeals under article
136, sit ‘as-a Court of further appeal on facts, and does not
interfere _with findings given on a  consideration of the
evi dence, unless they are perverse or based on no evidence.
This is particularly so, when the findings under challenge
are those of Election Tribunals. the findings in this case
that the appellant ‘got the third respondent to withdraw on a
prom se to get himenploynent, and had used Bus No. O RC
1545 for conveying voters to the polling booths, are
supported by the evidence, and cannot be characterised as
perverse, and are therefore not open to attack in this

appeal
in this view, counsel for the appellant concentrated on the
issues relating to the nmaintainability of the petition. He

contended that as the petition was not presented within the
time as required by section 81 of the Act, it was liable to
be dismi ssed under the nmandatory provision in section 85,
and that when the matter canme before the Election Tribunal
its jurisdiction was only to pass the order which the
El ection Commission ought to have passed, and ‘that the
petition should accordingly have been dism ssed in |imnne us
not mai ntainable. The proviso to section 85 of the Act runs
as follows:

"Provided that if a person making the petition satisfies the
El ecti on Conm ssion that sufficient cause existed for his
failure to present the petition within the period prescribed
therefor, the Election Conmission may in. its discretion
condone such failure."

It was in exercise of the discretion vested in it under this
provision that the El ecti on Comm ssion condoned the del ay by
its order dated 2nd July, 1952. It is not disputed that if
this order is valid, there can be no question of disnissing
the petition on the ground of delay. The contention of M.
Krishnaswani Ayyangar is that the order is not  wvalid,
because it was passed not on any application of the ‘party
praying that the delay m ght be excused but suo motu; —and
such an application, it is contended, is a condition to the
exercise of jurisdiction under that proviso, Support for
this

145

contention was sought in the decisions under section 5 of
the Limtation Act, holding that it was incunbent, on the
party praying that delay m ght be excused under that section
to clearly allege and strictly prove the grounds therefor,
W are not inpressed by this contention. As was pointed,
out by this Court in Jagan Nath v. Jaswant Singh(1), the
rights under litigation in these proceedings are not comon
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law rights but rights which owe their existence to statutes,
and the extent of those rights mnust be determ ned by
reference to the statutes which create them The proviso to
section 85 does not contenplate the Election Conm ssion
giving to the respondent notice of the petition for con-
donation of the delay, or the holding of an enquiry as to
the sufficiency of the grounds in his presence before
passing an order under it. The policy wunderlying the
provision is to treat the question of delay as 'one between
the El ection Commi ssion and the petitioner, and to make the
decision of the Election Conm ssion on the question fina

and not open to question at any later stage of the
pr oceedi ngs. Under section 90(4) of the Act, when the
petition does not conply with the requirenments of section
81, section 83 or section 117, the Election Tribunal has a
discretion either to disnmiss.it or not, " notwthstanding
anything contained in section 85." The scope of the power
conferred on the Election Tribunal under section 90(4) is
that it ~/overrides the power ~conferred on the Election
Conmi ssion ~under~ section 85 to dismss the petition. It
does not extend further and include a power in the Election
Tribunal to review any order passed by the El ecti on
Conmi ssion under section 85 of the Act. The words of
section 90(4) are, it should be narked, "notw thstanding
anything contained/is section 85 " and not . "notwi thstandi ng
anything contained /in section 85 or any order passed
thereunder." An order of the Election Conmssion under
section 85 dism ssing a petition as barred wi ll-,, under the
schene of the Act, be final, andthe same result rmust follow
under section 90(4) when the order is one excusing the
del ay. Section 90(4) wll be attracted only when the
El ecti on Conmi ssi on passes the petition

(1) A 1.R 1954 S.C 210

19
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on to the Tribunal w thout passingany order under / section
85. If the Election Conmi ssion can thus pass a final order
condoning delay without notice to the respondent, there is
no reason why it should not pass such an order suo motu. In
this respect, the position under the proviso-to section 85
is mterially different fromthat under section 5 of the
Limtation Act, under which an order excusing delay is  not
final, and is liable to be questioned by the respondent at a
|ater stage. [ Vide the decision of the Privy Council " in
Kri shnasam Pani kondar v. Ramasam Chettiar(1l)].

It was argued that in this viewthe respondent would be
wi t hout remedy even if the El ection Comm ssion should choose
to condone del ays-it m ght be of years-, and that that would
result in great hardship. But the proviso advisedly confers
on the Election Conm ssion wide discretionin the nmatter,
and the obvious intention of the Legislature was  that it
should be exercised with a viewto do justice to all the
parties. The Election Comni ssion night therefore be trusted
to pass the appropriate order when there is avoidable and
unr easonabl e del ay. That a power might be liable to  be
abused is no ground for denying it, when the statute confers
it, and where there is an abuse of power by statutory
bodi es, the parties aggrieved are not w thout anple renedies
under the law. Wth particular reference to the order dated
2nd July, 1952, it is difficult to cone to any conclusion
other than that in passing that order the discretion under
the proviso to section 85 has been properly exercised. The
petition had been presented at the post office one day
earlier, and reached the El ection Conmm ssion one day |ater
than the due date. Even if the matter had to be judged
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under section 5 of the Limtation Act, it would have been a
proper exercise of the power under that section to have
excused the delay. As was observed in the Full Bench
,decision in Krishna v. Chathappan(2), in a passage which
has become «classic, the words "Sufficient cause" should
receive "a |liberal construction so as to advance substantia
justice when no negligence nor inaction nor want of bona
fides is inmputable to the appellant." W

(1) 45 1.A 25.

(2) I.L.R 13 Mud. 269,
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have, therefore, no hesitation in holding that the order
dated 2nd July, 1952, is on the facts a proper one to pass
under the proviso to section 85.

It wag also argued for the appellant that the power
conferred by the proviso to section 85 could, on its true
construction, be exercised only when the petitioner noved
the matter in person, and as the El ection Tribunal had found
that that was not done, there was no jurisdiction in the
El ection ' Commission to pass the order which it did. W do
not see anything in the language of ‘the section to support

this contention. VWiile the proviso requires that "the
person making the petition " should satisfy the Election
Conmi ssion that there was sufficient cause for delay, it

does not require that he should do so in person. And there
is. nothing in the character of the proceedings requiring
that the petitioner should make the representations under
that proviso in person. It is only a question of satisfying
the El ection Comm ssion that there was sufficient ground for
excusing the delay, and that coul'd be done otherw se than by
the personal appearance of the petitioner. None of the
obj ections advanced against the validity of the order dated
2nd July, 1952, being tenable, the contention that the
petition was liable to be dism ssed under section 85 as
presented out of time rmust be rejected.

There is another ground on which also the contention of the
appel l ant that the petition is not nmaintainable should fail
When the election petition cane before the Election Tribuna
by virtue of the order under section 86 of the Act, the
appel l ant noved for its dism ssal under section 90(4) on the
grounds, firstly that it was not presented within the time
prescribed by section 81, and secondly, that it was  not
verified in accordance with section 83; but the Election
Tri bunal declined to do so. |If it was within the conpetence
of the Election Tribunal to pass such an order, that ~would
itself furnish a conplete answer to the contention  of the
appellant that the petition was not maintainable. M.
Kri shnaswam Ayyangar sought to get over this difficulty by
contendi ng that the order of the El ection Comm ssion sending
the petition for hearing by the
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El ection Tribunal under section 86 of the Act, was wi thout
jurisdiction, because an order under that section could be
passed only when the petition is not liable to be dism ssed
under section 85 as when the requirenents of sections 81, 83
or 117 are conplied with ; but that when those provisions
are not conplied with, its only power under that Act was to

dismiss it wunder section 85; that, in consequence, the
El ection Tribunal acquired no jurisdiction to hear the
petition by virtue of that order, and that all the
proceedings taken wunder it culmnating in the order now
under appeal were a nullity. This contentionis, in our

judgrment, wholly wuntenable. The jurisdiction to pass an
order under section 86 arises "if the petition is not
di sm ssed under section 85." That has reference to the
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factual position whether the the petition was, in fact,
di sm ssed under section 85 and not to the legal position
whether it was liable to be dismissed. That is the plain
nmeaning of the words of the section, and that is nade
pl ai ner by section 90(4) which provides that,
Not wi thstanding anything contained in section 85, the
Tribunal nmay dismss an election petition which does not
conply wth the provisions of section 81, section 83 or
section 117."
This provision clearly contenplates that petitions which are
liable to be dismssed for non-conpliance with sections 81
83 or 117 m ght not have been so dism ssed, and provides
that when such petitions cone before the Election Tribunal
it is a mtter of discretion with it to dismss themor not.
The power of the Election Tribunal to condone delay in
presentation or defective verification is thus unaffected by
the consideration whether that petition was liable to be
di sm ssed by the El ecti on Conm ssion under section 85. The
ef fect (of ‘an order under section 90(4) declining to dismss
t he pet'i tion on the ground of delay or defective
verification is clearly to condone those defects.
In the instant case, with reference to the, plea of Ilim-
tation the position stands thus: The del ay was condoned by
the El ection Conm ssion under the proviso to section 85, and
by reason of, that order, the question
149
is,as already held no | onger open to consideration at any
later stage. Even assunming for the sake of ‘argunment that
the El ection Conmission had no jurisdiction to pass an order
of condonation suo notu, and further accepting the finding
of the Election Commission that the order dated 2nd July,
1952, was so nade, and that it was therefore a nullity, when
the matter cane before the Election Tribunal by ‘transfer
under section 86, it had jurisdiction to pass appropriate
orders wunder section 90(4), and its order declining to
dismss the petition is sufficient to condone the defect.
The position as regards verification is slightly different.
There is no provision corresponding to the proviso to
section 85 conferring express power on the El'ecti on
Conmi ssion to permt anmendment of the verification. < Wether
it has inherent power to permt such anendnment, it is not
necessary to decide, because when it did not, in fact,
di smss the petition under section 85 for not conplying wth
section 83 and passed an order under section 86 appointing
an Election Tribunal for the hearing of the petition, the
matter is thereafter governed by section 90(4) of the Act,
and it is a matter of discretion with the Election Tribuna
either to dismss the petition for defective verification or
not . In the present case, the Election Tribunal directed
the verification to be anended on 24 July, 1952, and further
declined to disnmiss the petition under section 90(4) for
defective verification. These are not orders with  which
this Court will interfere in appeal under article 136 of the
Consti tution.
The objection to the maintainability of the petition on the
ground of delay in presentation and of defective
verification nmust therefore be overruled, and this appea
di smi ssed with costs.

Appeal dism ssed.
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