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ACT:

Indian |nconme Tax Act, 1922-Sales tax collected but not
deposited wth the Government-Wether could be included in
the incone of the assessee.

HEADNOTE

The assessee coll ected sales tax fromthe purchaser but did
not pay the collections to the State Governnent - all eging
that the sale was interstate sale. The Incone Tax  Oficer
treated the sales tax as incone of the assessee. The
assessee claimed that the sales-tax realised from the
purchaser did not formpart of the sale price of the 'goods

and as such did not constitute taxable receipt. The
Income-tax O ficer held that the (sales-tax forned /'part of
the consideration for t he sales and, therefore, t he

accunul ation on that account represented the assessee’s
incone. The Appellate Assistant Comm ssioner-also rejected
the contention of the assessee that the sales-tax realised
was not part of the taxable receipt of the —assessee. The
Appel l ate Tribunal held that where a deal er coll ected sal es-
tax under the provisions of the Orissa Sales-tax Act the
amount of tax did not formpart of the sale price and the
dealer did not acquire any beneficial interest in that
amount and that the failure of the assessee to deposit the
amount with the Governnent could not transformithe character
of that anount. The High Court held that if . a validly
eligible tax was realised by a trader which had been
utilised in his business the tax so realised could not form
part of the sale price and that the tax would be included in
the trading receipt of the dealer and woul d becorme part of
his income as the noney realised from the purchaser - on
account of tax was enployed by the dealer’ for the purpose
of making profit and was not separated from price
simpliciter.

On appeal to this Court it was contended that the anount
received as sales-tax retained its character as such and
could not be considered to be a part of trading receipt.

Di sm ssing the appeal,

HELD : It is "the true nature and quality of the receipt and
not the head under which it is entered in the account books
as woul d prove decisive. |If areceipt is a trading receipt
the fact that it is not so shown in the account books of the
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assessee would not prevent the assessing authority from
treating it as trading receipt. |If and when the appellant
paid the sum or any part thereof either to the State
CGovernment or to the purchaser it would be entitled to claim
deduction of the sumso paid. 1In the instant case there is
no escape fromthe conclusion that the anmount should be
treated as a trade receipt. [632B-F;, 633C|

Chow i nghee Sal es Bureau P. Ltd. v. Conmi ssioner of |ncomne-
tax West Bengal (1973) 87 |I.T.R 542 foll owed.

The purchaser pays what the seller demands, that is, the
price, even though it may include tax. That is the whole
consideration for the sale and there is no reason why the
whol e anmount paid to the seller by the purchaser should not
be treated as the consideration for the sale and included
in the turn over.

[ 634F]

Messrs Ceorge Oakes (Private) Ltd. v. The State of Madras &
Os. (1961) 12 S'T.C. 476 followed, Mrley (H M Inspector
of Taxes) v. Messrs. Tattersall 22 T.C. 51 REFERRED TO

Paprika Ltd. & Anr. v. Board of Trade [1944] 1 AIl E R 372
and Love v. Narman Wight (Builders) Ltd. [1944] 1 AIl ER

618, held inapplicable.

JUDGVENT:
ClVIL APPELLATE JURI SDI CTION: Civil Appeal No. 1357 of 1970.
From the Judgnment & Order dated the 10th February, 1969 of
the Calcutta High Court inl. T.Ref. No. 164 of 1963.
630
D. Pal, T. A Ranmanchandran and D. N.- Cupta,  for the
appel | ant
B. Sen and S. P. Nayar, for the respondent.
The Judgnent of the Court was delivered by
KHANNA, J. This appeal on certificate is directed  against
the Judgment of the Calcutta Hi gh Court whereby that court
answered the follow ng question referred to it under section
66(1) of the Indian Incone-tax Act, 1922 against the
assessee-appel lant and in favour of the revenue
"Whet her, on the facts and in t he
circunmstances ’'of the case, the sum of Rs.
7,14,398/- was liable to beincluded in - the
total income of the assessee under the 1ndian
I ncome-tax Act, 1922 ?"
The nmatter relates to the assessnent year 1953-54, the
correspondi ng accounting period for which ended on June 30,
1952. The assessee is. alimted conpany with its head
office at Calcutta. One ,of its activities was the purchase
and sale of jute in the State of Orissa and for this purpose
the assessee was a registered deal er under the Orissa /Sal es
Tax Act, 1947. During. the accounting year the  assessee
sold jute to Ms. MlLeed & Co. Ltd. for being used in two
jute mffs situated in Andhra Pradesh under the managenent
of the purchaser conmpany. The assessee used to charge  from
the purchaser sales tax on the purchase of goods at the rate
of one anna per rupee of the value of the goods. The sales

tax was charged under a separate head in the bill. The
words used in the bill in this respect were "Sales tax
buyers’ account......... at the rate of /1/- per rupee to be
paid to Oissa Government”. The total anobunt shown as

"Liabilities for expenses" in the balance sheet as on June
30, 1952 included a sum of Rs 16,54 455 on account of
sal es tax. The said sumwas, however, not paid to the State
CGovernment as the sale by the assessee to the purchaser
conpany were stated to be inter-State sale. The assessee
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contended before the incone-tax officer that the sales tax
realised fromthe purchaser did not formpart of the sale
price of the jute and as such did not constitute receipt in
jute business. The contention was rejected by the incone-tax
officer who held that the sales tax formed a part of, the
consi deration for the sales and, therefore, the accumnul ation
on that account represented the assessee’s incone. The
i ncome-tax officer accordingly added the aforesaid sum of
Rs. 16,54,455 to the assessee’s total incone.
On appeal by the assessee the Appel | ate Assi st ant
Commi ssi oner found that the actual amount received as sales
tax during the relevant period anounted to only Rs.
7,41,962, out of which Rs. 27,564 had been paid to the
Oissa Government. He, therefore, held that the amount which
was to be added to the assessee’s total income was Rs.
7,14,398. The contention of the assessee that the sales tax
realised was not part of the taxable receipt of the assessee
was rejected.

The assessee preferred second appeal before the
Tri bunal ‘and submitted that the purchaser paid the sales tax
and the price of goods to the assessee on the understanding
that if ultimately no sales tax

631
was exigible on those sales, the ambunt collected as sales
tax would be refunded to the purchaser. The anount

collected as sales tax, according to the assessee-conpany,
could not belong to it but belonged to the purchaser and as
such could not be treated as incone of the assessee. The
Tri bunal held that where a dealer collects sales tax under
the provisions of section 9B of the Oissa Sales Tax Act,
the anmpunt of the tax does not formpart of the sale price
and the deal er doe:; not acquire any beneficial interest in
that anmount. According to the Tribunal, if at the tinme of
the collection the amount was collected as sales tax the
subsequent failure of the assessee to deposit the ampunt in
the Oissa Treasury could not transformthe character of
t hat anmount . The Tribunal consequently canme /to the
conclusion that the Appellate Assistant Comissioner had
erred. in treating Rs. 7,14,398 as part of the total “incone
of the assessee.
On the application of the Commi ssioner of |ncone-tax the
Tribunal referred the question reproduced above to the Hi gh
Court.
The High Court held that if tax, which is validly —exigible,
is realised by a trader fromhis custonmer, and, is  then
utilised in his business, the tax so realised. cannot but
formpart of the sales price. According to the Hgh Court,
the tax would be included in the trading receipt of the
dealer and would beconme part of his incone as . the noney
realised fromthe purchaser on account of tax was enpl oyed
by the dealer for the purpose of naking profit and was not
separated fromprice sinpliciter. The H gh Court in this
context referred to the fact that the assessee did not
earmark the ampunt realised as sales tax and did not put it
in a different account or deposit it with the Government.
It was further found that the assessee had treated the
amount of sales tax as his own noney. Reference was made in
the H gh Court to subsection (3) of section 9B of the Oissa
Sal es Tax Act which reads as under :
"(3) The ampunt realised by any person as tax,
on sale of any goods, shall, notw thstanding
anything contained in any other provision of
this Act, be deposited by himin a Governnent
treasury within such period as may be pres-
cribed, if the amount so realised exceeds the
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amount payable as tax in respect of that sale
or if notax is payable in respect thereof."
The Hi gh Court in the above context observed
"There is no finding that the trader did not
use that noney for his trading purpose, and
because of the fact that noney was not
deposited in ternms of section 9B(3). In such
ci rcunst ances sinply because the trader had a
duty to refund, we cannot say it would not
constitute trading receipt. If a trader
recei ved noney as trading receipt and enploys
that noney as his own fund and is then called
upon to refund the noney even then it s
tradi ng receipt of the trader but when he pays
back that noney the anpbunt refunded nay be
consi dered for deduction at the tinme when it
is refunded.”
632
In appeal before us, Dr. Pal on behalf of the assessee-
appel | ant'. _has contended that the anpbunt received as sales
tax retained its character ,as such and could not be
considered to be a part of trading receipt. As against the
above, M. Sen on behalf of the revenue submits that the
amount in question constituted trading receipt. Accordi ng
to M. Sen, the matter is concluded by a decision of this
Court in the case of Chowinghee Sales Bureau P. Ltd. .
Conmi ssi oner of |ncone-tax Wst Bengal. (1) The subm ssion of
M. Sen, in our opinion is well founded.
In the case of Chowinghee Sales Bureau P. Ltd. the
appel l ant company was a deal er in furnitureand also acted
as an auctioneer. In respect of sales effected by the
appel lant as auctioneer, it realised during” the year in
guestion in addition to the comm ssion, Rs. 32,986 as sales
t ax. This amount was credited separately in its | account
books under the head "sal es tax collection account”. The
appel l ant did not pay the ampbunt of sales tax to the actua
owner of the goods nor did it deposit the anpbunt realised by
it as sales tax in the State exchequer because it took the

position that statutory provision creating that liability
upon it was not valid. The appellant also did not” refund
the ampunt to persons fromwhomit had been coll ected. I'n

the cash menos issued by the appellant to the purchasers in
the auction sales the appellant was shown as the seller
This Court held that the sumof Rs. 32,986 realised as sales
tax by the appellant conpany in its character _as an
auctioneer fornmed part of the trading or business receipts.
The fact that the appellant credited the ambunt received as
sal es tax under the head "sal es tax collection account”. did
not make any material difference. According to this Court,
it is the true nature and quality of the receipt and not the
head under which it is entered in the account books-as woul d
prove decisive. |If a receipt is a trading receipt the fact
that it is not so shown in the account books of the assessee
woul d not prevent the assessing authority fromtreating it
as trading receipt. The Court further observed that the
appel l ant conpany would be entitled to claim deduction of
the anbunt as and when it paid it to the State Governnent.
The above decision, in our opinion, fully applies to this
case and in view of it, there is no escape from the
concl usion that the amount of Rs. 7,14,398 should be treated
as trading receinpt.

Dr. Pal has tried to distinguish the decision of this Court
in the case of Chowinghee Sales Bureau P. Ltd. on the
ground that there was no provision in the Bengal Finance
(Sal es Tax) Act, 1941 under which the sales tax was realised
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by the appellant in that case corresponding to sub-section
(3) of section 9B of the Oissa Sales Tax Act, 1947. Thi s
circunstance, in our opinion, hardly constitutes a suffi-
cient ground for not applying the dictumlaid down in the
case of Chowinghee Sales Bureau P. Ltd. to the present
case. The provisions of sub-section (3) of section 9B of
the Orissa Sal es Tax Act have al ready been reproduced above.
It is not necessary for the purpose of the present case to
express an opinion on the point as to whether in view of the
decisions of this Court in the cases of R Abdul Qyader &
Co. v. Sales Tax O ficer, Second Circle, Hyderabad, (2)

(1) [21973] 87 I.T.R 542.

(2) [1964] 15 S.T.C. 403.

633

Ashoka Marketing Ltd. v. State of Bihar Anr.(1l) and State of
UP. & Anr. v. Annapurna Biscuit Manufacturing Co. (2) the
State | egislature was competent-to enact that provision and
whet her  the same was constitutionally valid. Assum ng that
the said provision is valid, that fact would not prevent the
applicability of the dictumlaid down in Chowinghee Sal es
Bureau P. Ltd.~ The aforesaid decision did take into account
the possibility of the appellant in that case being com
pelled to deposit the anpbunt of sales tax in the State
exchequer. It was accordi ngly observed that the appellant
conpany would be entitled to claimdeduction of the anount
as and when it paid the anbunt to the State Governnent.
Li kewise, we would like to nmake it clear in the present case
that if any when the appellant pays the sumof Rs. 7,14, 398
or any part. thereof either to the State Government or to
the purchaser, the appellant-would be entitled to claim
deduction of the sum so paid.

Dr. Pal points out that the appellant nay have to refund
the anmbunt realised by it as sales tax to the purchaser. So
far as this aspect is concerned, we have already nentioned
above that if and when the appellant refunds any part of the
amount of sales tax to the, purchaser, the appellant would
be entitled to claimdeduction on(that account.

Lastly, reference has been nade by Dr. Pal to the case of
Mor | ey (H M | nspect or of Taxes) V. Messrs.
Tattersall,(3) and it is submtted that once-an anpunt was
received as sales tax by the appellant it could  never _be
treated as trading receipt. W find it difficult to, accede
to the above subm ssion because the case of Chowi nghee
Sales Bureau P. Ltd. is a direct authority, for; -the
proposition that an anpbunt even though realised as sales tax
can in a case-like the present be, treated as  trading
receipt. It would be pertinent in this context to refer to
the finding of the H gh Court that the assessee-appell ant
in the present case did not separately earmark the -anount
realised as sales tax, or put it ina different ~account.
The assessee also did not deposit the amunt “with the
Government as and when realised nor did the assessee refund
it to the purchaser fromwhomthe anmount had been realised.
The High Court has further found that the assessee caonpany
m xed up the amount of sales tax with its own funds -and
treated the same as its own noney. Nothing cogent has been
brought to our notice to justify interference with the above
findi ngs.

In. the case of Messrs George Oakes (Private) Ltd. v. The
State of Madras & Ors. (4) the Constitution Bench of this
Court held that the Madras Ceneral Sales Tax (Definition of
Turnover and Validation of Assessnents) Act, 1954 was not
bad on the ground of |egislative inconpetence. In that
context this Court observed that when the seller passes on
the tax and the buyer agrees to pay sales tax in addition to
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the price, the tax is really part of the entire
consi deration and the distinction between the two anounts-
tax and price-loses all significance. This Court in that
case relied upon the follow ng observati on of Lawence J. in
Paprika Ltd. & Anr. v. Board of Trade.(5)

(1) [1970] 26 S.T.C. 254. (2) [1973] 32 S. T.C. 1.
(3) 22 T.C. 51. (4) [1961] 12 STC 476
(5) [1944] 1 All. ER 372

634

"Whenever a sale attracts purchase tax, that
tax presumably affects the price which the
seller who is liable to pay the tax demands
but it does not cease to be the price which
the buyer  has to pay even if the price is
expressed-as X plus purchase tax."

Rel i ance was al so placed upon the foll ow ng observation of

CGoddard, L. J. “in Love v.. Norman Wi ght (Bui | ders)

Ltd. (1)
"Wher e an article is taxed, whether by
purchase tax, custons duty, or excise duty,
the tax becomes part of the price which
ordinarily the buyer will have to pay. The
price of an ounce of tobacco is what it is
because of the rate of tax, but on a sale
there isonly one consideration though nmade up
of cost’ plus profit plus tax.  So, if a seller
of fers goods for sale, it is for himto quote
a price which includesthe tax if be desires
to pass it on tothe buyer. I f- the buyer
agrees to the price, it is not for him to
consider 'how it is made up or ~whether the
seller has included tax or not."

After referring to these observations'S. K.  Das J. speaking

for the Constitution Bench of this Court observed
"W think that these observations are apposite
even 1in the context of the provisions of the
Acts we are considering now, and there is
not hi ng in those provisions which woul d
indicate that when the dealer collects any
amount by way of tax, that cannot be part of
the sale price. So far-as the purchaser .is
concerned, he pays for the -goods what the
seller demands viz., X price even though it
nay i ncl udes t ax. That is t he whol e
consi deration for the sale and there is no
reason why the whol e amount paid to the seller
by the purchaser should not be treated as the
consi deration for the sale and included in the
turnover."

We are, therefore, of the view that the subm ssion which has

been nmade by Dr. Pal that the sales tax should  not be

treated to be a part of the price realised by the assessee

from the purchaser is not well-founded. The case of

Tattersall can be of no help to the appellant because the

amount  with which the court was concerned in that case was

,hever received by the assessee as incone or trading

receipt. In any case, as already observed, the question

with which we are concerned’ stands concluded by the case of

Chow i nghee Sal es Bureau P. Ltd.

As a result of the above, we disnmss the appeal with cost.

P.B.R Appeal dism ssed

(1) [1944] 1 AIl. E R 618.
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