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Challenge in this appeal is to the judgnent of a
Di vi sion Bench of the Orissa High Court. By the inpugned
judgrment the High Court held that the pre-requisites for
taki ng such action under Section 115(1) of the Orissa G am
Panchayat Act, 1964 (in short the 'Act’) were not satisfied
and, therefore, the order of Collector, Jajpur, dated
3.6.2003 directing suspension of ‘the respondent was ill egal

The factual background needs to-be noted in brief:

The respondent was el ected as Sarpanch of Neulapur G am
Panchayat in March, 2002. Purportedly acting on the basis of
the all egations nade by several villagers of that gram
panchayat inquiry was conducted by the Sub-Coll ector,

Jaj pur. Several allegations were received by the Sub-
Collector fromthe villagers as well as the nmenber of 'the
Legi sl ati ve Assenbly. By Oder dated 17.5.2003 the
Col l ector directed Sub-Collector to inquire into the

al | egati ons made agai nst the respondent-Sarpanch. On

23.5. 2003 the Sub-Coll ector conducted inquiry and recorded
statenments of the conplainants and thereafter the
respondent. On 27.5.2003 Sub Collector submitted his report
concl udi ng that the respondent had m sused his power as

Sar panch and had failed to discharge his duties.

Consi dering the report of the Sub- Collector, by order dated
3.6.2003 the Coll ector suspended the respondent from the

of fice of Sarpanch in purported exercise of powers conferred
under Section 115(1) of the Act. The order was chall enged
by the respondent by filing a wit petition before the Hi gh
Court. It was submtted that there was no material to show
that the alleged acts of the respondent were wilful. The
State Governnent filed its counter pointing out that serious
al | egati ons were nade which were inquired into by the Sub-
Col l ector, who had categorically reported that there was
truth in the allegations clearly indicating abuses of

powers, rights and privil eges vested in him(the respondent)
and the acts were prejudicial to the interest of inhabitants
of Gramm, and his further continuance woul d be detrinmenta
to the interest of the Grana Panchayat and i nhabitants of
the Grama. High Court referred to an earlier decision in
Sanatan Jena v. Collector, Balasore and Anr. (2001 (1) OLR
206) where reference was nade to two earlier decisions i.e.
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Pradeep Kumar Karji v. Collector, Rayagada & Ors. (1998 (I1)
OLR 348) and Tarini Tripathy v. Collector, Koraput and Os.
(1986 (11) OLR 497). On the basis of the said judgnment in
Sanatan’s case (supra) the High Court held as foll ows: -

"This being the settled position of |aw and
bare perusal of the report of the Sub
Col l ector, we are of the opinion that the
same do not satisfy the pre-requisite

condi tions stipul ated under Section 115(1) of
the Orissa Gram Panchayat Act. For the

af oresai d reasons, the order of suspension
fails to withstand the judicial scrutiny
which is in our considered opinion liable to
be quashed. Accordingly, we quash the

i mpugned order passed in Annexure-1."

Portion of the judgnent in Sanatan’s case (supra),
whi ch was quoted by the H gh Court to conclude as above
reads as foll ows:

"Suspensi on of an elected representative is

i ndeed a drastic action and shoul d not be
taken recourse to cursorily and in a
nmechani cal manner./ Thi's vi ew was adopted in
an earlier decision of this Court reported in
1998 (I11) OLR 348 (Pradeep Kumar Karji V.
Col l ector, Rayagada & others). Further while
vesting the power upon the Executive to
suspend an el ected representative, the
Legi sl ature thought it just and prudent to
provi de certain saf eguards agai nst the
arbitrary exercise of such power. As has been
held in the decision of the Court reported in
1986 (11) OLR 497 (Tarini Tripathy V.
Col | ector, Koraput and Qthers), all the

i ngredi ents stipulated under Section 115(1)
of the Act are cunul ative. Absence of any of
one of the said ingredients would nmake the
order of suspension vul nerable. |In consonance
with Section 115(1) of the Act, the Collector
must have to form an opinion that the

om ssi ons or conmi ssions found agai nst a

Sar panch were wilful. Wile bringing the
tenure of an elected representative to a
premature end, either temporarily or

per manently, utnost care and circunspection
ought to be exercised. In other words, the
right of an elected representative to
continue in office for the full tenure should
not be lightly tinkered with by the
Executive."

In support of the appeal, |earned counsel for the
appel l ants submitted that the High Court is clearly in error
inits analysis of Section 115(1) of the Act. The Sub
Collector’s report clearly indicates the nanner in which
there was abuse of powers, rights and privil eges vested in
respondent no.1 and as to how the acts were prejudicial to
the interest of the Grama Panchayat and inhabitants of the
Grama. The Coll ector had categorically stated in his order
that the acts were wilful in nature.

Learned counsel for the respondent submitted that by
nerely referring to the | anguage of Section the Collector
coul d not have concluded that acts of the respondent were
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prejudicial acts or anbunted to abuse of powers and rights
and privileges vested in him It was subnmtted that before
the inquiry was conducted by the Sub-Col |l ector the
respondent was not granted any opportunity. On the other
hand the statenment of the respondent was recorded after the
statenments of the so called conplainants were recorded

Even a copy of the Sub-Collector’s report was not supplied
to the respondent.

In order to appreciate the rival subm ssions Section
115 needs to be quoted. The same reads as under

"115. Suspension and renpval of Sarpanch

Nai b Sarpanch and nenber \026 (1) If the
Col l ector, on an inquiry or inspection nmade
by himor on the report of the Sub Divisiona
Oficer is of the opinion that circunstances
exi st to show that the Sarpanch or Nai b-

Sar panch of a Gram Panchayat WIllfully omts
or refuses to carry out or violates the

provi sions of this Act or the rules or orders
made t hereunder or abuses the powers, rights
and privileges vestedin himor acts in a
manner prejudicial to the interest of the

i nhabitants of the G ama and that the further
conti nuance of such person in office would be
detrinmental to the interest of the G.am
Panchayat or the inhabitants of the Gama, he
may, by order, suspend the Sarpanch or Nai b-
Sar panch, as the case may be, fromoffice and
report the matter to the State Governnent.

(2) The State CGovernnent, on the report of
the Coll ector under sub-section (1) shall, or
if the State Govt. thensel ves are of the

opi nion that the circunmstances specified in
the said sub-section exist inrelation to a
Sar panch or Nai b- Sarpanch then on their own
notion, may after giving the person concerned
a reasonabl e opportunity of show ng cause,
renove himfromthe office of Sarpanch or

Nai b- Sar panch, as the case may be.

(3) In the case of Sarpanch or Nai b- Sar panch
if he is not already under suspension in
pursuance of an order under sub-section(l),
the State Governnent nmay, pending the

di sposal of the proceedi ngs before them under
sub-section (2) suspend the Sarpanch or Nai b-
Sar panch, as the case may be.

(3a) The State Governnent, nay, at any tine
during the pendency of Proceedi ngs before
them under sub-section (2), revoke the order
of suspension of a Sarpanch or Nai b- Sar panch
passed under sub-section (1) or under sub-
section (3).

(4) A Sarpanch or Nai b- Sarpanch, on renova
fromoffice under sub-section (2) shall also
cease to be a nmenber of the Grama Panchayat
and such person shall not be eligible for

el ection as a nmenber for a period not
exceedi ng four years as the State Government
may specify.
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(5) The provisions of this section shall, so
far as may be, apply in respect of any nenber

of the G ama Panchayat not being a Sarpanch

or Nai b- Sar panch, provided that no such

menber shall be liable to be placed under
suspensi on under the said provisions.

(6) (a) Whenever the Collector is of the

opi nion that the Sarpanch of a G ama
Panchayat has failed in convening any neeting
of the Grama Panchayat within a period of
three continuous nonths he may, after naking
such enquiry as he deens fit, by order

renove the Sarpanch fromoffice and nmay al so
declare himnot be eligible for election as a
menber for a period not exceeding one year as
he may specify in his order and on such order
bei ng made the Sarpanch shall cease to be a
nenber of the Grama Panchayat.

(b) Not hi ng contained in the preceding sub-
sections shall apply in respect of a default
as specified above.”

The schenme of Section 115 shows that the Collector can take
action either on the basis of an inquiry or inspection nmade
by himor on the report of the Sub-Collector. On the basis
of such inquiry or inspection or report of Sub-Divisiona
Oficer, as the case may be, he has to formopinion whether
ci rcunst ances exi st to show that the Sarpanch has wilfully
omitted or refused to carry out or has violated the

provi sions of the Act or the rules or orders nade thereunder
or has abused the powers, rights and privil eges vested in
himor has acted in a manner prejudicial to the interest of
the inhabitants of the Grama, and that further continuance
of such person in office would be detrimental to the

i nterest of the Grama Panchayat or inhabitants of the G ana.
On formation of such opinion he may by order suspend the

Sar panch or Nai b- Sarpanch, as the case may be, fromoffice
and report the matter to the State Governnent. After the
report of the Collector is received by the State CGovernnent
or if the State Governnent thenselves is of the opinion that
the circunstances specified in sub-section (1) exist in
relation to a Sarpanch or Nai b- Sarpanch then on their own
notion after giving the person concerned reasonabl e
opportunity of showi ng cause remove himfromthe office of
Sar panch or Nai b- Sarpanch as the case may be. It is only at
the stage of renoval, a reasonable opportunity to show cause
is to be granted to the concerned Sarpanch or Nai b- Sarpanch
as the case nmay be.

VWen the Collector acts in terms of sub-section (1),
there is no question of granting an opportunity to the
concerned Sarpanch or Nai b-Sarpanch, as the case nay be, to
have his say in the matter. Sub-section (3) enmpowers the
State CGovernnent to suspend the Sarpanch or Nai b- Sar panch
as the case may be, if he is not already suspended in
pur suance of order under sub-section (1) while the
proceedi ngs before them are pendi ng under sub-section (2).
Further, during pendency of the proceedi ngs under sub-
section (2) the State Governnent may under sub-section (3-a)
revoke order passed either under sub-section (1) or under
sub-section (3).
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For bringing in application of Section 115(1) the acts
conpl ai ned of nmust have been done wilfully by the Sarpanch
or Nai b-Sar panch, as the case may be. Oder of the
Col l ector after referring to the acts purportedly done by
the respondent categorically stated that he was satisfied
that the respondent had wilfully abused the powers, rights
and privileges vested in himand had acted in the manner
prejudicial to the interest of the inhabitants of the G ana.
The all egations were to the effect that he had collected
illegal gratification frompoor beneficiaries of the Indira
Avas Yogana by giving fal se assurance to provide them I ndia
Avas Houses, and al so from sone people for providi ng HUDCO
| oans. The Sub-Col | ector had recorded statements of seven of
such beneficiaries and had concl uded that by taking
advantage of the sinplicity of the poor persons, the
respondent had cheat ed the poor beneficiaries who relied
upon the words of the respondent and were finally deceived.

At thi's juncture it is desirable to consider the true,
i mport of the word "wilful’'. An act is said to be "wilful’
if it is intentional, conscious and deliberate. (See
Rakapal | i Raj a Rama Gopal a Rao v. Naragani CGovi nda Sehararao
(1989 (4) SCC 255).

The expression 'WIful’' excludes casual, accidental,
bona fide or unintentional acts or genuineinability. It is
to be noted that a wi/lful act does not enconpass accidental,
i nvoluntary, or negligence. It nust be intentional
del i berate, cal cul ated and conscious w th full know edge of
| egal consequences flow ng therefrom The expression
"wil ful’ means an act done with a bad purpose, with an evi
noti ve.

"WIlful" is a word of famliar use-in every branch of
l aw, and al though in sone branches of law it may have a
special meaning, it generally, as used in courts of |aw,
i mpl i es nothing blameabl e, but nerely that the person of
whose action or default the expression is used is a/'free
agent, and that what has been done arises fromthe
spont aneous action of his will. It anmounts to nothing nore
than this, that he knows what he is doing, and intends to do
what he is doing, and is a free agent.  (Per Bowen L.J. in
Re Young and Harston 31 Ch. D. 174). It does not
necessarily, connote blanme, although the word is nore
commonl y used of bad conduct than of good. (See \Weeler v.
New Merion Board MIls (1933) 2 K B. 669). ~\Watever is
intentional is wilful. (per Day J. in Gayford v. Choul er
(1898) 1 Q B. 316). As observed by Russel C.J. inR v.
Senior (1899) 1 QB. 283, "wilfully" nmeans deliberately
and intentionally.

When the allegation is of cheating or deceiving,
whet her the alleged act is wilful or not depends upon the
ci rcunst ances of the concerned case and there cannot be any
strait jacket formula. The H gh Court unfortunately did not
di scuss the factual aspects and by nerely placing reliance
on earlier decision of the Court held that pre-requisite
condi tions were absent. Reliance on the decision wthout
| ooking into the factual background of the case before it is
clearly inperm ssible. A decision is a precedent on its own
facts. Each case presents its own features. It is not
everything said by a Judge while giving judgnment that
constitutes a precedent. The only thing in a Judge's
decision binding a party is the principle upon which the
case is decided and for this reason it is inportant to
anal yse a decision and isolate fromit the ratio deci dendi
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According to the well-settled theory of precedents, every
deci sion contains three basic postulates \026 (i) findings of
material facts, direct and inferential. An inferentia
finding of facts is the inference which the Judge draws from
the direct, or perceptible facts; (ii) statements of the
principles of |law applicable to the | egal problens disclosed
by the facts; and (iii) judgnent based on the conbi ned

ef fect of the above. A decision is an authority for what it
actually decides. What is of the essence in a decision is
its ratio and not every observation found therein nor what
logically flows fromthe various observations made in the
judgrment. The enunciation of the reason or principle on

whi ch a question before a Court has been decided is al one

bi nding as a precedent. (See: State of Orissa v. Sudhansu
Sekhar M sra and Ors. (AR 1968 SC 647) and Union of India
and O's. v. Dhanwanti  Devi -and O's. (1996 (6) SCC 44). A
case is a precedent and binding for what it explicitly

deci des and no nore. ~The words used by Judges in their

j udgrments are not to be read as' if they are words in Act of
Parlianment. In Quinn v. Leathem (1901) AC 495 (H.L.), Earl

of Hal sbury LC observed that every judgnment must be read as
applicable to the particular facts proved or assuned to be
proved, since the generality of the expressions which are
found there are not intended to be exposition of the whole

| aw but governed and qualified by the particular facts of
the case in which such expressions are found and a case is
only an authority for what it actually decides.

The Hi gh Court has not indicated as to why according to
it the pre-requisite conditions stipul ated were not
satisfied. Vulnerability of the Hi gh Court”s judgnment is
al so apparent fromthe fact that it referred to the report
of the Sub Collector and held that the sanme did not satisfy
the pre-requisite conditions stipulated. The Sub-Collector’s
report indicated circunstances to show that Sarpanch had
wilfully omtted or refused to carry out or has violated the
provi sions of the Act or the Rules or Orders nmde thereunder
or has abused the powers, rights and privil eges vested in
himor has acted in the manner prejudicial to the interest
of the inhabitants of the G ana.

In the instant case various acts of the respondent are
prima facie indicative of abuse of powers, rights and
privileges vested on the Sarpanch. The Collector, on the
basis of materials contained in the report of the Sub-

Col  ector has opined that these are wilful acts. The High
Court has conpletely | ost sight of these rel evant facts.
The Coll ector’s opinion at the stage of consideration is
really a prima facie view on the basis of naterials before
him Unless there is total absence of material and/or non-
application of mnd the Courts should not interfere. The
case at hand does not belong to that category.

A pl ea has been advanced by | earned counsel for the
appel l ant that the Coll ector does not have to opine on the
wi | ful aspect when the act inmpugned is an abuse of the
powers, rights and privileges, there is no need to exam ne
that aspect as the Collector has hinself characterized the
act as wilful.

Looked fromany angle, the Hi gh Court’s judgnent is
i ndefensible and is set aside. W nake it clear that we
have not expressed opinion on the nerits of the case, so far
as action under sub-section (2) of Section 115 is concerned.
That is a matter which is to be adjudicated by the State
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Government. Learned counsel for the respondent submitted
that prayers shall be nade before the State Governnent to
revoke the suspension in terns of sub-section (3a) of
Section 115. If any prayer is made the sane shall be

consi dered in accordance with | aw, and we express no opinion
in that regard

The appeal is allowed, with no order as to costs.




