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ACT:

Limtation Act, 1963, S. 5, whether covers delay in re-
filing objections after rectification of defects-Condonation
when del ay due to circunstances beyond litigant’s control

HEADNOTE

In connection with a dispute between the parties, the
appel l ant submitted his objections for setting aside the
arbitration award. The objection petition was filed wthin

the period of Iimtation, but was returned as defective, in
that the necessary stanps were not affi xed, and the date of
the wverification of the petition was not entered. The
defects were rectified, but. the appellant refiled his
objections late, due to his advocate’'s m sconduct. The

delay was caused by circunstances beyond the appellant’s
control, but the Hi gh Court refused to condone the delay.

Al owi ng the appeal the Court,

HELD : (1) There had not been any delay in preferring the
objections. The delay, if any was in re-presentation of the
objection petition after rectifying the defects, and the
delay in re-presentation is not subject to the vigorous
tests which are usually applied in excusing thedelayin a
petition under section 5 of the Limitation Act. [343 E-G
Mahant Bi kram Dass v. Financial Conm ssioner & Os. [1978] 1
SCR 262, appli ed.

(2) The delay is not due to any want of bona fides or care
on the part of the appellant. but due to circunstances
beyond his control. He cannot be held guilty of negligence
so as to disentitle himto plead sufficient cause ' under
section 5 of the Limtation Act. Section 149 of the Code of
Cvil Procedure confers anple power on the H gh Court to
exercise its powers in order to do justice to a litigant
where the failure is not due to any fault of his. [344 A-C
State of West Bengal v. Administrator Howah Minicipality
and Os., [1972] 2 S.C. R 874 and Maliant Ram Das v. Ganga
Das, [1961] 3 S.C.R 763; applied.

JUDGVENT:
CIVIL APPELLATE JURISDICTION : Civil Appeal No. 1298 of
1977.
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Appeal by Special Leave fromthe Judgnent and Order dated 7-
2-77 of the Delhi H gh Court in Suit No. 574-A of 1976.

D.N. Mukherjee, D. P. Mikherjee, G S. Chatterjee and A

K. Gannguli for the appellant.

S. T. Desai and Bi shai nber Lal for Respondent No. 1.

The Judgrment of the Court was delivered by

KAI LASAM J. At the conclusion of the hearing of the appea

on Novenber, 7, 1977 we had passed the operative part of the
order stating that a reasoned judgnment would follow. W now
proceed to give the reasons.

This appeal is by special |eave against the judgnent and
order dated 7th February, 1977 in suit No. 574-A of 1976 by
a single judge of

339

the Hi gh Court of Del hi-whereby he disnissed the appellant’s
petition for condonation of delay in filing the objection
for setting aside the arbitrati.on award gi ven by respondents
2 and 3.

A contract was entered into between the appellant-Indian
Statistical Institute-and the first respondent-Associated
Buil ders & Ors., in respect of the work for construction of
Indian Statistical Institute Canpus at Hauz Khas, New Del hi.
The contract provided for arbitration for settling any
di spute that may ari'se between the parties. A dispute arose
and the matter was referred to respondents 2 and 3 who gave
an award on 23rd July, 1976. On 6th August, 1976 the first
respondent filed a petition under section 14 of t he
Arbitration Act in the Delhi Hgh Court calling upon
respondents 2 and 3 to submit the award and records of the
arbitration proceedings to the Court. On 27th August, 1976
the arbitrators filed the award in the court. The appellant
was served with a notice on 31st August, 1976 calling upon
it to submit the objection for setting -aside the award
within one nonth fromthe date of the service of the notice.
The objection for setting aside the ' award was filed in the
Hi gh Court on 29th Septenber, 1976 within the period of
l[imtation. But as the objection petition was defective, in
that the necessary stanmps were not affixed and the date of
tiff wverification of the petition was not entered, the
menor andum of objection was returned on 12t h Cctober, 1976
for rectifying the defects. Wen the matter was taken up by
the Deputy Registrar on 25th Cctober, 1976, Shri D.~ P

Mukherjee, Advocate, appearing on behalf of the appell ant
nade a submi ssion that the appellant wanted to change “its
advocate and that it may be given sonme nore-tine for filing
the objections. On 10th Novenber, 1976 two applications
were filed by the appellant (1.A No. 2522 of 1976) under
clause 4 of Chapter V of the Delhi Hgh Court (Oigina

Side) Rules for determination of authority of Shri B. = Singh
to act as advocate on his behalf and another out of /which
the present appeal arises for condonation of the delay and
for extension of tine for filing objections for 'setting
asi de the award. The petition for deternination of
authority of Shri B. Singh to act as advocate was ordered
and we are not concerned with that in this appeal

The Plea for condonation of delay and for the extension of
time for filing the objection for setting aside the award
Was on the ground that the appellant was unable to file the
petition as its advocate Shri B. Singh exerted illegal and
unethical pressure and wanted a sum of Rs. 15,000.1-
unjustifiably. The correspondence between the appellant and
the advocate Shri B. Singh which is relied on for proving
the obstructive attitude of the |earned counsel for the
appel l ant, which resulted in the delay, my be referred to.
Soon after the award was passed before the receipt of the
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notice on 31-8-1976 the appellant wote a letter to Shri B

Si ngh, advocate, on 21st August, 1976 informing himthat the
arbitrators have filed their award on 23rd July, t976 and as
per the award the appellant was directed to pay a sum of Rs.
3,04.510.33 p. to the respondents. Stating that t he
appel  ant has decided to challenge the award, the counse

was requested to' draft and file the objections within the
time allowed for filing the objections. The appellant also
informed Shri B. Singh that its Law O ficer would
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be available for discussion in this case and for preparing
njection petition in regard to the award. The letter
further stated that on the basis of the schedule of fees and
the discussions Shri B. Singh had with Shri Pandalal a fee
of Rs. 3000/- will be paid for the work of drafting only.
By the next letter, the appellant in continuation of letter
dat ed 21st August, 1976 requested Shri B. Singh to file the
obj ectioons and to conduct the case on their behal f and asked
for the objectionsto be filed within the tine prescribed.
The letter also stated that Shri B. Singh will be paid as
per schedule of fees in the first week of COctober, 1976
subject to certain adjustnents. On 22nd Septenber, 1976
Shri  B. Singh sent his bill for drafting, filing and
conducting objections. The bill contained two itemnms-One for
prof essional fees for drafting the objections as per col um,
3(d) of the schedul e ambunting to Rs. 3000/ and the second
item for professional fees for filing and -conducting the
obj ections in the Hi gh Court of Delhias per colum 4(a) of

the schedul e of fees ampunting to Rs. 15,000/-. - By another
letter dated 29th Septenber, 1976 Shri B. Singh stated that
the objections have already been fil ed. Again . on 13th

Cct ober, 1976 Shri B. Singh wwote to the appellant .in which
he referred to his engagenent for drafting objections and
filing and conducting the same in the Hi gh Court and the
fees demanded by him He further stated that the objections
filed by him have been returned and the same nust be
refiled after renoving the objections otherwise the award
will, be. made a rule of the Court and thereby a decree for
Rs. 3,04,510.33 will be passed against the-appellant. Shri
B. Singh required papers along wth the cheques for
prof essional fees to be handed over to him failing which
further action in the mtter will be held up and the
appel lant will be held responsible for all the consequences.
It may be noted that the objections filed in the court were
actually returned on 12th Cctober, 1976 ~and the letter
demanding the fees and threatening further action will not
be taken if the denands were not net was witten by Shri B
Singh on the next day i.e. 13th COctober, 1976. In reply to
the letter dated 13th Cctober, 1976 of Shri B. . Singh the
appel l ant asked for particulars as to the circunstances in
which the objections filed in the court were returned and
the work that needed to be done before refiling and the tine
by which it has to be refiled. The letter further ' stated
that the points raised by Shri B. Singh in his letter —are
being |ooked into and a further comunication will follow
In the neanwhile the appellant requested Shri B. Singh as
its lawer to look after their interest with utnost care
"and diligence and asked for 'the docunents to be filed in
time. On 21-10-1976 the appellant wote to Shri B. Singh
stating the facts and saying that it was never agreed to
between them that a sumof Rs. 15,000/- would be paid to
hi m The appel | ant proceeded to state that Shri B. Singh
was paid a lunp sumof Rs. 3,000,/- and it is surprising
that even after receiving Rs. 3,000/- he bad not cared to
give ’'credit for the said anmount in the above nentioned
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bill. The appellant also infornmed Shri B. Singh that it has
decided to withdraw the power in his favour and requested
him to handover all the docunments and papers inmmediately.
After witing this letter to Shri B. Singh the appellant
engaged another advocate Shri Mikherjee. On 25th Cctober,
1976, when the case cane up for hearing before the Deputy
Regi strar, M. Mikherjee, appearing for the appellant,
submitted that Indian Statis-
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some nore time for filing the objections. The request for
extension of tinme was strongly opposed by the respondents on
the ground that the time for filing objections had already

expired. The matter was listed to be posted before the
court for order on 15th Novenmber, 1976. In the neantine
Shri  B. Singh wote a letter to the appellant stating his
stand in the natter of settlenment of his fees. He stated

that though it has been repeatedly made clear that the
obj ecti.ons woul d be filed only after receiving full paynent,
still keeping in~ view the “entire circunstances, the
objections were filed on 29th Septenber, 1976.

In these circunstances, the appellant prayed for condonation
of delay in filing the objections and. for extension of tine
to enable himto filethe objections. The H gh Court while
observing that Shri ‘B. Singh may have acted wi thout care or
attention of the interest of his client or nay have behaved
reckl essly, but nevertheless he was negligent. The High
Court was not convinced that the appellant was wunable to
take any steps for filing objections for 'setting aside the
"award before 21st January, 1977. ~The H gh Court observed
that although Shri Mikherjee had al so put in appearance on
behal f of 1Sl before the Deputy Registrar on 25th  Cctober,
1976 and sought tine for filing objections for setting aside
the award, no objections were, filed till 1st January, 1977.
It, however, observed that the appellant would have got
i nspection of the record for the purposes of drafting and
filing objections for setting aside the award. The | High
Court proceeded to observe that ‘as material for /drafting
obj ections for setting aside the award was al ready avail abl e
either in the Court records or in the record of the |ISI, the
appel l ant has not acted with due diligence in preparing the
obj ections before 21st January, 1977. . The Hi gh Court also
was of the view that as objections filed on 29th Cctober

1976 were not stanped, it could not be deemed to have been
filed at all. The Registrar of the Court having returned
the objections for re-filing after renoving the defects, the
obj ections ought to have been refiled within a reasonable
time but as the appellant did not file them wthin
reasonable tine there was no sufficient cause for exercising
its discretion. The High Court also was not inclined to
exercise its discretion and condone the delay and to direct
the paynment of the deficit courtfees. To sumup the reasons
given by the |learned Judge are : (i) though Shri B. | Singh
may have acted without care or attention of the interest of
his client or may have behaved reckl essly, but nevertheless
as he was negligent the conduct on the part of the counse

cannot be held as sufficient cause for condonati on of del ay;
(ii) the court found that Shri Mikherjee, counsel for the
appel l ant was wunable to take any steps for filing the
objections for setting aside the award before 21st January
specially when the material for drafting objections was
al ready available either in court records or in the records
with the appellant; (iii) Though it is not clear as to what
time the Deputy Registrar gave for renmpoving the objections
and refiling, it was not done within a reasonable tinmne.

The reasons given by the H gh Court are unsound and totally
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unconvi nci ng. We feel that the petition di scl oses

sufficient cause for condonation of the del ay. The High

Court found Shri B. Singh "nmay
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have acted wi thout care or attention of the interest of his
client or may have behaved reckl essly, but nevertheless he
was negligent." W are unable to perceive how the appellant
was negligent. Even before the notice was received fromthe
Regi stry on 21st August, 1976 the, appellant requested Shr

B. Singh to Me the objections within the tine all owed. On-
the basis of the threat demanding fees the appellant
prom sed to pay Shri Singh Rs. 3000/- which was admittedly
paid. By another |etter the appellant undertook to pay Shri
Si ngh according to schedul e of fees by 1st week of Cctober,
1976. The objections were filed on 29th Septenber, 1976
i.e. within time but no ’'stanps were fixed to the objections

and the date of verification was not entered. Thi s
intimation was given-by Shri Singh on 13th Cctober, 1976 a
day after the objections were returned by the office. Shr

B. Singh wote to the appellant informng himof the return

the necessity for renoving the objections and refiling the
objections and threatening that it the fees were not paid
the matter would be held up. By the letter dated 21st
Cctober, 1976 Shri® Singh demanded Rs. " 15, 000/ -. At the
earliest opportunity, that is when the matter came up before
the Deputy Registrar the 'appellant prayed for time for
filing objections stating that he had decided to change his
advocat e. On 29th Cctober, 1976 Shri  B. Singh again wote
stating that though it had been repeatedly nmade clear that
objection would be filed only after receiving full paynents,
he had filed objections in tinme on 29th Septenber 1976. The
| earned Judge found that though the material~ for  drafting
objections for setting the award was avail able either in the
records of the court, or in the record of the appellant.
there is no explanation for not filing objections till @ 21st
January, 1977. The High court ignored the fact that before
the vakal atnama of the counsel on the record is revoked no
one can act for the appellant. [t was represented on behal f
of the appellant at the earliest opportunity that it had
deci ded to change the counsel and prayed for —extension of
time. The | earned Judge ignored the plea of the  appellant
that from 25th Cctober, 1976 to 21st January, 1977  the
appel | ant coul d not obtain the original objections filed by
Shri B. Singh and overl ooked the fact that when the papers
were obtained from Shri B. Singh on 20th January, 1977 the
objections were pronmptly refiled on 21st January, 1977.

On the facts we are constrained to say that . we  are nost
unhappy at the unsynpathetic attitude taken by the  High
Court. The appellant was totally hel pl ess and  could not
have refiled the nenorandum of objections before 21st
January, 1977 in the circunstances in which it found itself.
Further, the |learned Judge did not even take notice of the
fact that the petition for condonation of delay was pending
and before that was di sposed of the nenorandum of objections
cannot be properly refil ed.

Regardi ng the conduct of Shri B. Singh the counsel who was
engaged by the appellant we feel the less said the better.
The facts disclose that he was paid Rs. 3,000/-. He filed
the objections without affixing any stanp, which does not
appear to be due to oversight, and when they were returned
for rectifying defects, he made a denand for Rs. 15, 000/-
which is unconscionable. The subsequent conduct 1is not
nmaki ng the papers avail abl e cannot be innocently explained.
We
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feel that Shri B. Singh has acted in a npbst unbecom ng
manner in the discharge of his duties as a nenber of the

noble profession to which he bel ongs. W refrain from
i ssuing any notice or calling upon himto explain as he
is not under our disciplinary control. W, direct that a

copy of the judgment be sent to the Al India Bar Council for
taking such action as they may deemfit.

On the facts disclosed we feel sufficient grounds are nmade
out for condoning the delay in filing the objections. The
two defects that were pointed out were (i) the objections
were not properlystanped and (ii) the verification was
not dated. So far as the deficiency in stanps is concerned,
under section 149, CGivil ProcedureCode, the ,Court has
anple jurisdiction to allow the person by whom such fee is
payabl e to pay such court fees at any stage. The defect in
not affixing the date of the verification is not a materia
one to be taken serious note of. In the circumnmstances, it
cannot be said that objections were not filed within time or
that because they were not properly stanped the objections

coul d not' be taken as having been filed at all. Ther ef or e,
in our views there had not been any delay 'in preferring the
obj ecti ons. The delay, if any, was in conplying with the

directions of the Registrar to rectify the defect and
refiling the objections. ~ The del ay, as we have pointed out
earlier, is not due to any want of care on the part of the
appel | ant but due to circunstances beyond its control

The High Court was in error in holding that there was any
delay in filing the objections for setting aside the award.
The tine prescribed by the Limtation Act for filing of the
objections is one nonth fromthe date of the service of the

notice. It is comopn ground that the objections were filed
within the period prescribed by the Limtation Act. though
def ectively. The delay, if any, was'in representation of
t he objection petition after rectifying the def ect s.
5 of the Ilimtation Act provides for extension of the
prescri bed period of Ilimtation. | f the petitioner

satisfies the court that he had sufficient cause /for not
preferring the objections within that period. Wen there is
no delay in presenting the objection petition section 5 of
the Limtation Act has no application and the delay in
representation is not subject to the rigorous tests which
are wusually applied in excusing the delay in a petition
under section 5 of the Limtation Act. The application
filed before the H gh Court for condonation of the delay in
preferring the objections and the order of the court

declini ng to condone the del ay are al | due to
m sunder st andi ng of the provisions of the Civil ~Procedure,
Code. As we have already pointed out in the return_ the
Registrar did not even specify the tine within  which the
petition will have to be re-presented.

In a recent judgnment of this Court delivered on August 3,
1977 in Mahant Bi kram Dass v. Financial Commissioner and
Os.,(1) it is pointed out that the petition under section 5
of the Limtation Act seeking to condone the delay in
preferring an appeal is different from a petition for
excusing the delay in re-presentation

(1) [1978] ISCR 262
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Even in cases where there has been delay in filing of an
appeal or objection petition within the time prescribed when
the delay is not due to want of bona fides by the petitioner
and is due to the party having acted in a particular nanner
on the wong advice given by his |egal adviser, he cannot be
held guilty of negligence so as to disentitle himto plead
sufficient cause under section 5 of the Linmtation Act.
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(State of West Bengal v. Administrator, Howah Minicipality
& Os. (1).

Equal | y when the petition is not properly stanped the Court
has anple powers to extend the time for affixing proper
court-fee. Section 149 of the Code of Cvil Procedure
confers anple power on the High Court to exercise its powers
in order to do justice to a litigant where the failure is
not due to any fault of the. litigant. (Mahant Ram Das V.
Ganga Das(2) ).

W are satisfied that the Hi gh Court was not justified in
di smissing the petition on the ground that the objections
were filed beyond tinme. W allow the appeal and direct the
respondents to pay 'costs of the appellant in this Court.
MR

Appeal al | owed.

(1) [1972] 2 S.C R 871.

(2) [1961] 3 S.C. R~ 763.
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