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S.C. AGRAVWAL, J.:

1. Leave granted.

2. The appel l ants were enpl oyed as Deput y Centra

Intelligence Oficers in the Intelligence Bureau ' in the
Mnistry of Home Affairs of the Government of India. On
July 23, 1979, the enployees of the Intelligence Bureau
formed an Association called "the Intelligence Bur eau
enpl oyees Associ ati on" (IBEA) for the purpose of ventilating
their grievances. Appellants, A K Kaul and Verghese Joseph

were elected as the GCeneral Secretaries —of |IBEA and
appel l ant, B.B. Raval, was elected as the President. On My
3, 1980, the Joint Director of the Intelligence Bureau
i ssued, a Circular Menorandum declaring that the formation
of the IBEA was in violation of the Cvil Services (Conduct)
Rul es and that those who take part in the activities of the
IBEA will attract disciplinary action. Wit petitions
(Givil) Nos. 1117-1119 were filed in this Court challenging
the said circular. This Court, on July 21, 1980, issued an
order for issue of rule nisi on the said wit petitions and
also passed an interimorder directing that during the
pendency of the

7

wit petitions in this Court no disciplinary action shall be
taken against any nenber of the |IBEA for reasons mentioned
in the circular. On Decenber 26, 1980, orders were passed
di smssing the appellants from service. One such order
regarding the dism ssal of appellant, A K Kaul, is in the
followi ng terns

"Shri A K Kaul,

Deput y Centr al Intelligence Oficer
Intelligence Bureau,
New Del hi .

Whereas the President is satisfied under
sub-clause (c) of the proviso to clause(2) of
Article 311 of the Constitution that in the
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interest of the security of the State it is
not expedient to hold an inquiry in the case
of Shri A K Kaul.
And whereas the President is satisfied that on
the basis of the information available, the
activities of Shri A K Kaul are such as to
warrant his dismssal fromservice
Accordingly, the President hereby disnisses
Shri A K. Kaul fromservice wth imediate
effect.
(By order and in the name of President
Sd/ -
(R Mahadevan)
Under Secretary to the Govt. of
India Mnistry of Home Affairs."
3. The orders for dism ssal of appellants, Verghese Joseph
and B.B. Raval arein the sane terms. The appellants filed
separate wit petitions (Nos. 205-207/81 1) in this Court
under 'Article 32 of the Constitution to challenge the said
orders of dismssal. After the constitution of the Centra
Admi ni strative  Tribunal under the Adnministrative Tribunals
Act, 1985, (hereinafter referred to as 'the Tribunal’) the
said wit petitionswere transferred to the Tribunal for
adj udi cation and they were registered as T.A. Nos. 1,2 and 3
of 1992.
4, Before the Tribunal the case put for-ward by the
appel l ants was that they have been picked and chosen for
punitive action for dismssal fromservice for the reason
that they were inportant menbers of the |IBEA  being office
bearers as Ceneral Secretaries and the President, and that
the real notive to pass the orders of disnmissal was to
penalise them for the active part they had taken in
ventilating the grievances of the —enployees through the
| BEA. The appellants also pleaded that they had an
excel l ent record of service and that they had not conducted
thensel ves in such manner as to warrant their dismssal from
servi ce. It was subnmitted that (they were recipients of
conmendation certificates, appreciation letters ‘and cash
awards from time to tine. It was also stated in the
applications that they had not acted contrary to the
interest of national security at any tinme. The said
applications were contested by the respondents who pl eaded
that the orders of dismssal had been passed by the
President on being satisfied on the basis of the nateria
avail abl e that the activities of the appellants were such as
to warrant their dism ssal fromservice by dispensing wth
the requirements of Article 311(2) of the Constitution in
the interest of security of the State. It was also pleaded
on behalf of the respondents that the details of the
material on the basis of which the satisfaction had been
reached cannot be disclosed without detrinent to public
i nterest. It was denied that the authorities 'of the
Intelligence Bureau have a hostile attitude towards | BEA and
it was stated that punitive action was taken on merits of
8
each case and not because of the participation of the
appellants in the activities of the |BEA During the
pendency of the applications before the. Tribunal the ap-
pell ants noved Msc. Petitions Nos. 1897/ 92 in T.A  Nos.
1 and 2/92 and M scel | aneous Petition No. 732/92 in T.A -
No. 3/92 whereby they prayed for directions to t he
respondents to produce the records specified in the said
applications for inspection of the Tribunal and/or by the
appel l ants and their counsel. The said applications were
opposed by the respondents who clainmed privilege invoking
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Article 74(2) of the Constitution and Sections 123 and 124
of the Evidence Act and for that purpose affidavit of M.

Madhav Godbol e, Secretary to the Governnment of India, Mn-
istry of Honme Affairs, New Delhi (the Head of t he
Depart ment) was filed before the Tri bunal . W t hout
prejudice to the said claimof privilege, the respondents
had, however, stated that they had no objection whatsoever
to the said docunents relating to the disnissal of the
appel l ants and those portions of docunents that relate to
the said dismissal orders being produced for perusal of the
Tribunal in order to satisfy it that the claimof privilege
agai nst di sclosure of the said official records is bona fide
and genui ne.

5. By judgnent dated Decenmber 18, 1993 the Tribunal, after
perusing the records that were placed for perusal of the
Tri bunal, upheld the claimof privilege and dism ssed ,the
applications filed by the appellants for inspection and
production of the docunments. On the basis of the said
records the ~Tribunal has further found that the materia

consi dered by the President relate to the activities of the
appel | ants whi-ch woul d prejudicially affect the security of
the State and that the materials relied upon or the
satisfaction of the President have nothing to do wth the
appel lants’ activities in relation to the |BEA The
Tribunal has held that there is no substance in the case of
the appellants that the orders of the dismssal were not
bona fide and they have been passed to- victimse the
appel l ants for pronoting and participating in the activities
of the |BEA The Tribunal was ~of the view that the
satisfaction had been arrived at after application of mnd
to the relevant materials without taking into consideration
irrelevant factors and that the inpugned orders of dismssa

from service dated Decenber 26, 1980 arc - not liable for
i nterference. The Tribunal, therefore, disnissed t he
applications of the appellants. ~Hence these appeals.

6.0On behalf of the appellants it has been urged that the
exerci se of power under clause (c) of the second proviso to
Article 3 11(2) of the Constitution is subject to  judicia

review and that an order passed under the said provisions is
open to challenge before the courts on the ground that the
satisfaction of the President or the Governor is vitiated by
mal afides or is based on considerations which have no
rel evance to the interest of the security of the State. In
this connection, Shri Sorabjee has subnmitted that in a case
where the enployee assails the action taken against him
under Article 311(2)(c) it is obligatory on the part of the
concerned Government to place before the court the relevant
material on the basis of which the action was taken and such
material can only be withheld fromthe court in cases  where
the claimof privilege is found to be justified under the
provisions of Sections 123 and 124 of the Evidence Act.
Shri  Sorabjee has urged that the said claim of privilege
does not extend to the disclosure of the nature of

9

the activities on the basis of which the al I eged
sati sfaction has been arrived at and the privilege can only
relate to the material which has been relied upon in support
of the said activities.

7. The | earned Additional Solicitor General, appearing for
the respondents, has, however, submtted that an order under
clause (c) of second proviso to Article 311(2) of the
Constitution is to be passed by the President or the
CGovernor on the basis of his subjective satisfaction. The
material which forns the basis for arriving at the said
satisfaction is not required to be disclosed both in view of
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Article 74(2) as well as under Sections 123 and 124 of the
Evi dence Act. The |earned Additional Solicitor General has,
in this context, pointed out that while under clause (b) of
the second proviso to Article 311(2) the conmpetent authority
is required to record in witing the reason for its satis-
faction that it is not reasonably practicable to hold an
inquiry, there is no such requirement for recording the
reason in clause (c) and, therefore, there is no requirenent
to disclose the reasons for arriving at the satisfaction for
taking action under clause (c) of second proviso to Article
311(2).
8. Article 311(2), as anended by the Constitution
(Fifteenth Anendnent) Act, 1963, provides as follows :
"(2) No such persons aforesaid shall be
di smi ssed or renoved or reduced in rank except
after an inquiry in which he has been inforned
of the charges ~against him and given a
reasonabl e opportunity of being heard in
respect of those charges :
Provided that where it is proposed after such
inquiry to inpose upon himany such penalty,
such penalty nmay be inposed on the basis of
the evidence adduced during such inquiry and
it shall not be necessary to give such person
any /opportunity of naking representation on
the penalty proposed
Provided further that this clause shall not
apply. -
(a) where a person is dismssed or renpved
or reduced in rank on the ground of conduct
whi ch has led to his conviction ona  crimna
charge; or
(b) when the authority enpowered to disnmiss
or rempve a person or to reduce himin rank is
satisfied that for some reason, to be recorded
by that authority in witing it is not practi-
cable to hold such inquiry; or
(c) where the President or Governor, as the
case may be, is satisfied that in the interest
of the security of the State it “is not
expedient to hold such inquiry. "
9. The provision of the second proviso came up - for
consi deration before the Constitution Bench of this Court in
Union of India & Anr. v. TulsiramPatel & Os., 1985 Supp
(2) SCR 13 1, Madon, J., speaking for the nmjority, has
observed that clause (2) of Article 311 gives a constitu-
tional mandate to the principles of natural justice and aud
alterampattern rule by providing that a person enployed in
a civil capacity under the Union or a State shall not be
di sm ssed or renmoved from service or reduced in rank /unti
after an inquiry in which he has been informed  of the
charges against him and has been given a reasonable
opportunity of being heard in respect of those charges and
that this safeguard provided for a governnment, servant by
10
clause (2) of Article 311(2) is, however, taken away when
the second proviso to that clause becones applicable. (Page
202). The Court has al so pointed out that the paranount
thing to bear in mind is that the second proviso will apply
only where the conduct of a government servant is such as he
deserves the punishnent of dismssal, renoval or reduction
in rank and that before denying a governnent servant his
constitutional right to an inquiry, the first consideration
woul d be whether the conduct of the concerned governnent
servant is such as justifies the penalty of disn ssal
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removal or reduction in rank and once that conclusion is
reached and the condition specified in the relevant clause
of the second proviso is satisfied, that proviso becones
appl i cabl e and the governnent servant is not entitled to an
inquiry. (Pages 204-205). Wiile dealing with clause (c) of
the second proviso to Article 311(2) it has been stated
"The question under clause (c), however, is
not whether the security of the State has been
affected or not, for the expression used in
clause (c) is "in the interest of the security
of the State". The interest of the security
of the state may be affected by actual acts or
even the likelihood of such acts taking place.
Further, what is required under clause (c) is
not the satisfaction of the President or the
Covernor, as ‘the case may be, that t he
interest of the security of the State is or
wi-l'l be affected but his satisfaction that in
the interest of the security of the State, it
is not expedient to hold an inquiry as
contenplated by Article 311(2). The sat-
i sfaction of the President or Governor nust,
therefore, be with respect to the expediency
or inexpediency of holding an inquiry in the
interest of the security of the State. " (p.
277)
"The satisfaction so reached by the President
or the Governor rmust necessarily be a
subj ective satisfaction. Expediency involves
matters of policy. Satisfaction may be
arrived at as a result of secret information
received by the Governnent about the  brew ng
danger to the interest or the security of the
State and like matters. There may be ' other
factors whi ch may be required to be
consi dered, weighed and bal anced in order to
reach the requisite satisfaction whet her
hol di ng an i nquiry woul d be expedi ent or/ not.

If the requisite satisfaction has been reached

as a result of secret information received by
the CGovernment, naking, known such i-nformation
may very often result in disclosure of the
source of such information. Once known, the
particular source fromwhich the infornmation
was received would no nmore be available to the
Government. The reasons for the satisfaction
reached by the President or the Governor under
clause (c) cannot, therefore, be required to
be recorded in the order of dismssal, renoval
or reduction in rank nor can they be nmde
public." (p. 278)
10. The |Ilearned Judge did not consider it necessary to dea
with the contention that the power of judicial reviewis not
excluded where the satisfaction of the President or the
Governor has been reached mala fide or is based on wholly
extraneous or irrel evant grounds and that in such a case, in
law there would be no satisfaction of the President or the
Governor at all for the reason that in the matters under
consi deration before this court all the materials, including
the advice tendered by the Council of Mnisters, had been
produced and they clearly showed that the satisfaction of
the Governor was neither reached mal afide nor was it based
on any extraneous or irrelevant ground. (Page 279). In the
light of the provisions contained in Article 74(2) and
Article 163(3) it was submitted before
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11
the Court that Ileaving aside the advice given by the
Mnisters to the President or the Governor, the Governnent
is bound to disclose at |east the materials upon which the
advice of Council of Mnisters was based so that the court
can exam ne whet her the satisfaction of the President or the
Governor, as the case may be, was arrived at mala fide or is
based on wholly extraneous or irrelevant grounds so that
such satisfaction would in | aw amount to no satisfaction at
all and that if the Government does not voluntarily disclose
such materials it can be compelled by the Court to do so.
Dealing with the said submission it was observed
"Whet her this should be done or not would
depend upon whet her the docunents in question
fall within the class of privileged docunents
and whether in respect of themprivilege has
been properly claimed or not. It is
unnecessary to examine this question any
further because in the cases under clause (c)
before wus though at first privilege was
clainmed, at-the hearing privilege was waived
and the materials as al so the advice given by
the Monisters to the Governor of Madhya
Pradesh who has passed the inpugned orders in
those cases were disclosed." (p. 280)
11.1t would thus appear that in Tulsiram Patel (supra)
t hough the question whether the ~satisfaction of t he
President or the Governor under Article 311(2) is amenable
to judicial review and the Government can be required to
di scl ose the materials upon which the advice of the Counci
of Mnisters was based so as to enable the court to exercise
the power of judicial review has been | eft open, the Court,
after considering the said material, has recorded the find-
ing that the satisfaction of the Governor was | neither
recorded nulafide nor was it based on any extraneous or
i rrel evant ground.
12.1t is, therefore, necessary to/deal with this question in
the instant case., W may, in this context, point out that a
distinction has to be nade between judicial review and

justiciability of a particular action. In a “witten
constitution the powers of the various organs of the
State,are limted by the provisions of the Constitution

The extent of those limtations on the powers has to be
determned on an interpretation of the relevant provisions
of the Constitution. Since the task of dinterpreting the
provi si ons of the Constitution is entrusted to t he
Judiciary, it is vested with the power to test the validity
of an action of every authority functioning wunder. the
Constitution on the touch stone of the constitution in order
to ensure that the authority exercising the power conferred

by the constitution does not transgress the limtations
pl aced by the Constitutions on exercise of that power. This
power of judicial reviewis, therefore, inplicit in a

witten constitution and unless expressly excluded by a
provi sion of the Constitution, the power of judicial review
is available in respect of exercise of powers under any of
the provisions of the Constitution. Justiciability relates
to a particular field falling within the purview of the

power of judicial review On account of want of judicially
manageabl e standards, there may be matters which are not
susceptible to the judicial process. 1In other words, during

the course of exercise of the power of judicial review it
may be found that there are certain aspects of the exercise
of that power which are not susceptible to judicial process
on account of want of judicially manageable standards and
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are, therefore, not justiciable.

13. In the Slate of Rajasthan & Ors. v.

12

Union of India Etc. Etc., (1978) 1 SCR 1, one of the
guestions failing for consideration was whether satisfaction
of the President in the matter of exercise of the power to
make a Proclamation conferred under Article 356(1) of the
Constitution is anmenable to judicial review At t he
relevant time when the inpugned Proclanations were made
there was an express provision in clause (5) of Article 356
which prescribed that "the satisfaction of the President
mentioned in clause (1) shall be final and conclusive and
shall not be questioned in any Court on any ground." In
spite of such an express provision P.N. Bhagwati J. (as the
| earned Chief Justicethen was) speaking for hinself and
A.C. G@upta J., has held that "if the satisfaction is nala
fides or 1is based on wholly extraneous or irrelevant
grounds, ‘the Court would have the jurisdiction to exam ne
it, because in that case there would be no satisfaction of
the President inregard to the natter which he is required
to be satisfied." (p.82). Oher |earned Judges, wth sone
variance, have adopted a sinilar approach. Beg CJ. has held
that if it is revealed "that a constitutionally or legally
prohi bi ted or extraneous or collateral purpose is sought to
be achieved by a proclanmation under Article 356 of the
Constitution, this Court will not shirk its duty to act in
the manner in which the law may then oblige it to act."
(p.46). Chandrachud J. (as the |earned Chief Justice then
was) has observed that if reasons given are wholly extrane-
ous to the formation of the satisfaction, the Proclamation
would be open to the attack that it is vitiated by |ega
mala fides." (p.60). Goswami J. has held that the Court
"would not refuse to consider when there nmay be sufficient
materials to establish that the Proclamati on under |'Article
356(1) is tainted with rmala fides."(p-92).Untwalia J. has
said that the Court is not powerless to interfere wth an
order that is ultra vires, wholly illegal or passed nala
fide. (p. 95). Fazal Ali J. has held that "on the reasons
given by the President in his order if the Courts find that
they are absolutely extraneous and irrel evant and based on
personal and illegal considerations the Courts are not
powerless to strike down the order on the ground of nala
fide if proved." (p. 120).

14. d ause (5) of Article 356 was deleted by t he
Constitution (Forty Fourth Amendnent) Act, 1978. In” S.R
Bommai (supra) Sawant J. after noticing the observations in
A. K. Roy v. Union of India 1982 (2) SCR 272, has observed
that after deletion of clause (5) the judicial review of the
Procl amati on i ssued under Article 356 has beconme w der /than
indicated in the State of Rajasthan (supra). Simlarly,
Jeevan Reddy J. has said : "Surely the deletion of clause
(5) has not restricted the scope of judicial review
Indeed, it has renoved the cloud cast on the said ' power.
The Court should, if anything, be nore inclined to examne
the constitutionality of the Proclamation after such
deletion." (p. 255)

15. In S R Bonmai (supra) differing views were expressed
by the learned Judges on the scope and extent of the
judicial review and justiciability of the action taken by
the President in exercise of power conferred under Article
356(1). Sawant J., speaking for hinself and Kuldip Singh
J., had held that material on the basis of which the advice
is given by the Council of Mnisters and the President fornmns
his satisfaction has to be scrutinised by Court within the
acknow edged par amet er s of j udi ci al review, viz.,
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illegality, irrationality and nmala fides. (p. 112).
Referring to the ex-

13

pression "if the President .... is satisfied" in Article

356(1) the | earned Judge has said
"Hence, it is not the personal whimw sh, view
or opinion or the ipse dixit of the President
dehors the material but a legitimte inference
drawmn from the material placed before him
which is relevant for the purpose. 1In other
words, the President has to be convinced of or
has to have sufficient proof of information
with regard to or has to be free fromdoubt or
uncertainly about the state of things indi-
cating that the situation in question has
arisen. Al though, therefore, the sufficiency
or otherwise of the nmaterial cannot be
guestioned the legitimcy of inference drawn
from such nmaterial is certainly open to

judicial review. " (p. 103)
16. According to the |earned Judge, "Many of the paraneters
of judicial review developed in the field of admnistrative

law are not antithetical tothe field of constitutional |aw
and they can equally apply to the domain covered by the
constitutional law" (p.94). The |learned Judge has applied

the tests laid down by this Court in Barium Chem cals Ltd.
v. Conpany Law Board. 1966 Supp. SCR~ 311

17. Jeevan Reddy J., speaking for hinmself and one of us
(Agrawal J.), did not, however, give such a wide scope to
the power of judicial reviewin respect of ~a proclamation
made under Article 356 (1). After pointing out that Barium
Chemicals (supra) is a decision concerning subj ecti ve
satisfaction of an authority created by a statute, the
| earned Judge has held that the principles enshrined in that
case "cannot ipso facto be extended to the exercise of
constitutional power under Article 35 of the Constitution
and that "having regard to the fact that this is/ a high
Constitutional functionary in the Nation, it my not be
appropriate to adopt the tests applicable in the case of
action taken by statutory or administrative authorities nor
at any rate, in their entirety." (p.267). He preferred to
adopt the formulation that "if a Proclamationis found to be
mala fide or is found to be based wholly on extraneous or
irrelevant grounds, it is liable to be struck down."
(p.268). The teamed Judge has observed:- "The truth or
correctness of the material cannot be questioned by the
court nor will it go into the adequacy of the naterial. It
will also not substitute its opinion for ‘that of the
President. Even if sonme of the material on which the action
is taken is found to be irrelevant, the court would /stil
not interfere so long as there is some relevant nateria
sustaining the action. The ground of nmala fides takes in
inter alia situations-where the Proclamation is found to be
a clear case of abuse of power, or what is sonetinmes called
fraud on power cases where this power 1is invoked for
achieving oblique ends." (p. 268). The learned Judge has

further stated: "The court will not lightly presunme abuse or
m suse. The court would, as it should, tread wearily,
maki ng allowance for the fact that the President and the
Union Council of Mnisters are the best judges of the

situation, that they alone are in possession of information
and material sensitive in nature sonetines and that the
Constitution has trusted their judgnent in the matter. But
all this does not nmean that the President and Union Counci

of Mnisters are the final arbiters in the matter or that
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their opinion is conclusive." (pp.268 269). Pandian J. has
expressed his agreenment with the judgment of Jeevan Reddy J.
18. Ahmadi J. (as the learned Chief Justice then was),
whi | e expressing his agree-
14
ment with the view expressed in the State of Rajasthan
(supra) has held that a proclamation issued under Article
356(1) of the Constitution can be challenged on the linmted
ground that the action is mala fide or ultra vires Article
356 itself and has held that the test laid down in Barium
Chemical s (supra) and subsequent decisions for adjudging the
validity of admnistrative action can have no application
for testing the satisfaction of the President under Article
356. (p.82)
19. Verma J., speaking for hinmself and Yogeshwar Dayal J.,
has taken the sane view. The |earned Judge has held though
the Proclamation under Article 356 is subject to judicia
review the area of justiciability is narrow. Wile holding
that the test for adjudging the wvalidity of an ad-
mnistrative action and the grounds of its invalidity
i ndi cated_in Barium Chenmicals "(Supra) and other cases of
that category have no application for testing and invali-
dating a Proclamationissued under Article 356, the |earned
Judge has said that the grounds of invalidity are those
nmentioned in State /'of Rajasthan (supra). (p. 85)
20. K. Ramaswany J. has held: "The decision can be tested
on the ground of legal nala fides, or high irrationality in
the exercise of 'the discretion to issue Presidentia
Proclamation and the traditions paraneters of judicia
review, therefore cannot be extended to the area of
exceptional and extraordi nary power exercise under Article
356". The | earned Judge has al so held that the "doctrine of
proportionality cannot be extended to the  power exercised
under Article 356." (p. 209)
21. It would thus appear that in S.R Bommai (supra) though
all the | earned Judges have held that the exercise of power
under Article 356 (1) is subject (to judicial review but in
the matter of justiciability of the satisfaction of the
President, the view of the mgjority (Pandi an, Ahnmadi, Verna
Agrawal , Yogeshwar Dayal and Jeevan Reddy JJ.) is that the
principl es evolved in Barium Chem cal s (supra) for adjudging
the validity of an action based on the subj ecti ve
satisfaction of the authority created by statute do not, in
their entirety, apply to the exercise of a constitutiona
power under Article 356. On the basis of the judgnent of
Jeevan Reddy J., which takes a narrower view than that taken
by Sawant J., it can be said that the view of the nmjority
(Pandi an, Kuldip Singh, Sawant, Agrawal and Jeevan Reddy
JJ.) is that
(i) the satisfaction of the President /'while
maki ng Proclamati on under Article 356(1) is
justiciable;
(ii) it would be open to challenge on the
ground of mala fides or being based wholly  on
ext raneous and/or irrel evant grounds;
(iii)even if some of the materials on which
the action is taken is found to be irrel evant,
the court would still not interfere so long as
there is sone relevant material sustaining the
action;
(iv) the truth or correctness of the nmateria
cannot be questioned by the Court nor will it
go into the adequacy of the material and it
will also not substitute its opinion for that
of the President;
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(v) the ground of mala fide takes in inter
alia situations where the proclamation is
found to be a clear case of abuse of power or
what is sonetines called fraud on power;

15
(vi) the court will not lightly presune abuse
or msuse of power and will nake allowance for

the fact that the President and the Union
Council of Mnisters are the best judge of the
situation and that they are also in possession
of information and wmaterial and that the
Constitution has trusted their judgment in the
matter; and
(vii) this does not nean that the President
and the Council of Mnisters arc the fina
arbiters inthe matter or that their opinion
i s concl usive.
22.As tothe bar to an inquiry by the court inposed under
Article 74(2) of the Constitution, all the Judges in S R
Bommai  (‘supra) have held that the said bar under Article
74(2) is confined to the advice tendered by the Council of
Mnisters to the President and it does not extend to the
material on the basis of which the advice was tendered and,
therefore, Articles 74(2) does not bar the production of the
materi al on which the advice of the Council of Mnisters is
based. This is, however, subject to the right to claim
privil ege agai nst the production of the said material under
Section 123 of the Evidence Act.
23.1s there anything in the provisions of clause (c) of the
second proviso to Article 311 (2) which conpels a  departure
fro the principles laid down in S R Bommi (supra)
governi ng justiciability of the satisfaction of t he
President in the natter of exercise of power under Article
356? W have not been able to discern any reason for naking
a departure. As conpared the clause (c¢c) of the second
proviso to Article 311 (2), which deals with an individua
enpl oyee, the power conferred by Article 356, resulting in
di spl acenent of the elected government of a State and
imposition of President’s rule in the State, is of rmuch
greater significance a. effecting l'arge nunber of persons.
W my, in this context, refer to clause (b) of the second
proviso to Article 311 (2) whereunder it is permssible to
di spense with the requirements of Article 311 (2) if the
authority enpowered to dismiss or renbve a person or - to
reduce himin rank is satisfied that for sone reason, to be
recorded by that authority in witing, it is not reasonably
practicable to hold such inquiry. Cause (3) of Article 311
makes the said decision of the authority final. (In spite of
the said provision attaching finality to the decision /this
Court, in Tulsiram Patel (supra), has held
"The finality given by clause (3) of  Article
311 to the disciplinary authority’' s decision
that it was not reasonably practicable to hold
the inquiry is not binding upon the court.
The court will al so exam ne the charge of nmala

fides, if any, made in the wit petition. In
examning the relevancy of the reasons, the
court will consider the situation whi ch

according to the disciplinary authority made
it come to the conclusion that it was not
reasonably practicable to hold the inquiry.
If the court finds that the reasons are ir-
relevant, then the recording of its satis-

faction by the disciplinary authority would

be, an abuse of power conferred upon it by
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clause (b) and woul d take the case out of the

purvi ew of that clause and the inpugned order

of penalty would stand invalidated." (p.274)
24.Clause (b) differs fromclause (c) in as nuch as under
cl ause (b) the conpetent authority is required to record in
witing the reasons for its satisfaction and there is no
such requirement in clause (c). This difference, in our
opi nion, does not nean that the satisfaction of t he
President or the Governor under clause (c) is inmmune from
16
judicial review and is not justiciable. It only neans that
the provisions contained in clause (c) are nore akin to
those contained in Article 356(1) which also does not
contain any requirenment’ to record the reasons for the
satisfaction of the President. Since the satisfaction of
the President in the matter of nmaking a proclanmation under
Article 356(1) is justiciable within the limts indicated in
S.R Bonmmi (supra) the satisfaction of the President or the
Governor, / which forns the basis for passing an order under
clause ('c) of the second proviso to Article 311 (2), can
al so be justiciable withinthe sane I'imts.
25. Under clause (c) of the second proviso to Article 311(2)
the President or the Governor has to satisfy hinself about
the expediency in the interests of the security of the State
to hold an enquiry as prescribed under Article 311 (2). Are
the considerations involving the interests of the security
of the State of such a nature as to exclude the satisfaction
arrived at by the President or the Governor in respect of
the matters fromthe field of justiciability? W do not
think so. Article 19(2) of the Constitution permts the
State to inpose, by |aw, reasonable restrictions in the in-
terests of the security of the State onthe exercise of the
right to freedom of speech and expression conferred by sub-
clause (a) of clause (1) of Article 19. “The validity of the
aw inposing such restrictions under Article 19(2) is open
to judicial review on the ground that the restrictions are
not reasonable or they are not in the interests’/ of the
security of the State. The Court is required to adjudicate
on the question whether a particular restriction on the
right to freedom of speech and expression is reasonable in
the interests of the security of the State and  for that
purpose the Court takes into consideration the interests of
the security of the State and the need of the restrictions
for protecting those interests. |f the Courts are conpetent
to adjudicate on matters relating to the security of the
State in respect of restrictions on the right to freedom of
speech and expression under Article 19 (2) there appears to
be no reason why the Courts should not be conmpetent to go
into the question whether the satisfaction of the President
or the CGovernor for passing an order under Article 311 (2)
(c) is based on considerations having a bearing  on the
interests of the security of the State. While exam ning the
validity of a law inposing restrictions on the right to
freedom of speech and expression this Court has enphasised
the distinction between security of the State and nainte-
nance of public order and has observed that only serious and
aggravated fornms of public order which are calculated to en-
danger the security of the State would fall within the anbit
of clause (2) of Article 19. (See : Ronesh Thappar v. The
State of Madras, 1950 SCR 594, at p. 601). So also in
Tul siram Patel (supra) the Court has pointed out the
di stinction between the expressions 'security of the State’,
"public order’ and ’'law and order’ and has stated that
situations which affect public order are graver than those
which affect law and order and situations which affect
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security of the State are graver than those which affect
public or der. The President or the CGover nor whil e
exercising the power under Article 311 (2) (c¢) has to bear
in mnd this distinction between situations which affect the
security of the State and the situations which affect public
order or law and order and for the purpose of arriving at
his satisfaction for the purpose of passing an order under
Article 311 (2) (c) the President or the Governor can take
into

17

consi deration only those circunstances which have a bearing
on the interests of the security of the State and not on
situations having a bearing on law and order or public

or der. The satisfaction of the President or the Governor
woul d be vitiated if it-is based on circunstances having no
bearing on the security of the State. |If an order passed

under Article 311(2) (c) is assailed before a court of |aw
on the ground that the satisfaction of the President or the
Governor i's not based on circunstances which have a bearing
on the security of the State the Court can exanine the cir-
cunst ances on whi ch the satisfaction of the President or the
CGover nor is based and if it finds that t he sai d
ci rcunst ances have no bearing on the security of the State
the court can hold that the satisfaction of the President or
the Governor which/is required for passing such an order has

been vitiated by whol |'y ext raneous or i rrel evant
consi der ati ons.

26. It would be useful, in this context, to take note of
the decision of the House of Lords in Council of Civi

Service Unions v. Mnister for the Gvil Services, 1985 (1)
AC 374, which related to the Government Communi cations Head
Quarters (GCHQ . The main functions of GCHQ were to. ensure
the security of military and official comunications and to
provide the government with signals intelligence which in-
volved the handling of secret-information vital to the
nati onal security. Since 1947 staff enployed at GCHQ had
been permtted to belong to national trade unions and nost
had done so. There was a well-established practice of
consultation between the official and trade union’  sides
about inportant alterations in the ternms and conditions of
service of the staff. On Decenber 22, 1983 the Mnister for
the Cvil Service gave an instruction for the imediate
variation of the ternms and conditions of service of the
staff with the effect that they would no | onger be permtted
to belong to national trade unions. There had been no
consultation with the trade unions or with the staff at GCHQ
prior to the issuing of that instruction. The said in-
struction was challenged by a trade union and Si X
i ndi vidual s who sought judicial review of t he sai d
i nstruction. mmunity fromjudicial review was clainmed on
the ground that the said instruction had been issued in
exercise of the prerogative power of the Crowmn. The | House
of Lords held that executive action was not imrune  from
judicial review nerely because it was carried out in
pursuance of the power derived from a comon |aw  or
prerogative, rather than a statutory source, and a ninister
acting wunder a prerogative power mght, depending upon its
subject natter, be under the sane duty to act fairly as in
the case of action under a statutory power. On behalf of
the Mnister it was submitted that prior consultation would
involve a real risk that it would occasion the very kind of
di sruption that was threat to national security and which it
was intended to avoid. While recognising that the decision
on whether the requirenents of national security outweigh
the duty of fairness in any particular case, is for the
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Government and not for the courts, Lord Fraser of Tully

belton said
"But if the decision is successfully chal-
l enged on the ground that it has been reached
by a process which is wunfair then t he
CGovernnment is under an obligation to produce
evi dence that the decision was, in fact, based
on grounds of national security," (p. 402)

According to Lord Scarman

18
"The point of principle in the appeal is as to
the duty of the court when in proceedings
properly brought before it a question arises
as to what is required in the interest of
nati onal security. The question may arise in
ordinary litigation between private persons as
to their private rights and obligations: and
it~ can-arise as in this case in proceedings
for judicial review of a decision by a public
authority."
“But, however it arises, it is a matter to be
consi dered” by the court in the circunstances
and context of the case. Though there, are
l[imts dictated by | aw and comon sense which
the /court nust observe in dealing wth the
guestion the court does 'not abdicate its

judicial functions. |If the question arises as
a matter of fact, the court requires evidence
to be given. |If it arises as a factor to be

considered in reviewng the “exercise of a
di scretionary power, evidence is-also needed
so that the court may determine whether it
shoul d intervene to correct excess or abuse of
the power," [p. 404]
27. Simlarly Lord Roskill has said:

"The courts have long shown thensel ves
sensitive to the assertion by the executive
that considerations of national security’ nust

precl ude j udi ci al i nvestigation of a
particul ar individual grievance.~ But even in
that field the courts will not act on a nere

assertion that questions of national security
were involved. Evidence is required that the
deci sion wunder challenge was in fact~ founded
on those grounds. ’'Mat that principle exists
is 1 beyond doubt.? [p. 420]
28.0n the basis of the evidence that was adduced in that
case it was held that the evidence established that the
m nister had considered, with reason, that prior consul-
tation about her instruction would have involved a risk of
precipitating disruption at GCHQ and revealing vulnerable
areas of operation, and, accordingly, she had shown that her
decision had in fact been based on considerations of

nat i onal security that out weighed the applicants’
| egiti mat e expectation of prior consultation
29. In Bakshi Sardari Lal (Dead) through LRs Os. V.

Union of India & Anr., 1987 (4) SCC 114, in a challenge
to orders of disnissal passed under clause (c) of the
second. proviso to Article 311 (2) it was contended on
behal f of the appellants that the Hi gh Court was wong in
hol ding that the sufficiency of satisfaction of the Presi-
dent was not justiciable. Wile dealing with the said
contention, the court, after referring to the decision in
Tul siram Patel (supra), has observed

"The record of the case produced before us
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clearly indicates that the reason has been
recorded though not comunicated. That would
satisfy, the requirenents of the law as
indicated in Tul siram Patel Case . The plea of
mal a fides as had been contended before the
High Court and causally reiterated before us
arises out of the fact that typed orders dated
June 3, 1971, were already on record in the
file when the papers were placed before the
President; such a contention is wthout any
substance. " [p. 121]
30. This would show that the court did go into the question
whet her the inpugned orders were vitiated by nmala, fides.
As noticed earlier in Tulsiram Patel (supra) also the Court,
whil e dealing with the Madhya Pradesh Police Forces matters,
did examne the question whether the inpugned orders of
di sm ssal passed under Article 311(2)(c) were vitiated by
mal a fides or were based on irrelevant consid-
19
erations and after considering all the materials that were
produced before the Court by the State Government, the Court
recorded the finding that the facts | eave no doubt that the
situation was such that ~pronpt and urgent action was
necessary and the holding of inquiry into the conduct of
each of the petitioners would not have been expedient in the
interests of the security of the State
31.W are, therefore, of the opinionthat an order passed
under cl ause (c) of the second proviso to Article 311 (2) is
subject to judicial review and its validity can be examn ned
by the court on the ground that the satisfaction of the
President or the Governor is vitiated by mala fides or is
based on whol |y extraneous or irrelevant grounds within the
l[imts laid dowmn in S.R Bonmai (supra).
32.1n order that the Court is able to exercise this power of
judicial review effectively it nmust® have the necessary
material before it to determ ne whether the satisfaction of
the President or the Governor as the case may be, has been
arrived at in accordance with the law and is not vitiated by
mal a fides or extraneous or irrelevant factors. ~This brings
us to the question whether the Government is obligated to
pl ace such material before the Court. It is no doubt true
that unlike clause (b) of the second proviso to Article 311
(2) which requires the authority to record in witing the
reason for its satisfactionthat it 1is not reasonably
practicable to hold such inquiry clause (c) of the second
provi so does not prescribe for the recording of reasons for
the satisfaction. But the absence of such a requirenent to
record reason for the satisfaction does not dispense wth
the obligation on the part of the concerned Governnent to
satisfy the court or the Tribunal if an order passed / under
clause (c) of the second proviso to Article 311 (2)-is chal-
| enged before such court or tribunal that the satisfaction
was arrived at after taking into account rel evant facts and
ci rcunst ances and was not vitiated by nala fides and was not
based on extraneous or irrelevant considerations. In the
absence of the said circunstances being placed before the
court or the Tribunal it may be possible for the concerned
enpl oyee to establish his case that the satisfaction was
vitiated by mala fides or was based on extraneous or
irrelevant considerations. VWhile exercising the power under
Article 311 (2) (c) the President or the Governor acts in
accordance with the advice tendered by the Council of
M nisters. (See : Sansher Singh v. State of Punjab, 1975 (1)
SCR 814). Article 74(2) and Article 163 (3) which preclude
the court frominquiring into the questi on whether any, and
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if so, what advice was tendered by the Mnisters to the
President or the Governor enable the concerned Government to
wi thhold fromthe court the advice that was tendered by the
Mnisters to the President or the Governor. But, as laid
down in S R Bonmmai (supra), the said provisions do not
permt the Government to withhold production in the Court of
the material on which the advice of the Mnisters was based.
This is, however, subject to the claimof privilege under
Sections 123 and 124 of the Evidence Act in respect of a
particul ar docunent or record. The said claimof privilege
will have to be considered by the court or tribunal on its
own nmerit. But the upholding of such claim for privilege
woul d not stand in the way of the concerned Governnent being
required to disclose the nature of the activities of the
enpl oyee on the basis of which
20
the satisfaction of the President or the Governor was
arrived at for the purpose of passing an order under cl ause
(c) of the second proviso to Article 311 (2) so that the
court or tribunal may be able to determ ne whether the said
activities could be regarded as having a reasonable nexus
with the interest of the security of the State. In the
absence of any indication about the nature of the activities
it would not be possible for the court or tribunal to
determ ne whether/ the satisfaction was arrived at on the
basis of relevant considerations. The nature of activities
in which enployee is said to have “indulged in nust be
di stingui shed fromthe material which supports his having
indulged in such activities. The non-disclosure of such
material would be permssible if the claimof privilege is
upheld. The said claimof privilege would not extend to the
di scl osure of the nature of the activities because such
di scl osure would not involve disclosure of any infornation
connecting the enployee with such-activities or the 'source
of such information.
33.1n our opinion, therefore, in a case where the validity
of an order passed under clause (c) of the second proviso to
Article 111(2) is assailed before a court or a Tribunal it
is open to the court or the Tribunal to exani ne whether the
sati sfaction of the President or the Governor-is vitiated by
mala fides or is based on wholly extraneous or -irrelevant
grounds and for that purpose the Government is obliged to
pl ace before the court or tribunal the relevant material on
the basis of which the satisfaction was arrived at~ subject
to a claimof privilege under Sections 123 and 124 of the
Evi dence Act to withhold production of a particul ar docunent
or record. Even in cases where such a privilege is clained
the Governnment concerned must disclose before the Court or
tribunal the nature of the activities in which the  Gov-
ernment enployee is said to have indulged in
34.1n the present case the appellants had sought production
and inspection of the follow ng docunents:
(a) The records and files containing the
"information" on the basis of which the
President was "satisfied " for the purpose  of
exerci sing his powers under clause (c) of the
second proviso to Article 311 (2).
(b) The records and files containing the
description of "activities of the petitioners
whi ch war r ant ed their " di sm ssal’ from
service".
(c) The records and files containing the
details of "misconduct" attributed to the
petitioners, as covered in CCS (Conduct)
Rul es, 1965.
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35. Dr.
under Arti
t he Eviden

(d) A copy of the charge of m sconduct and
the statenment of allegation in support thereof
franed by the Conpetent Authority against the
petitioners before coming to the conclusion
that "it is not expedient to hold an inquiry
in the case of Shri B.B. Raval (petitioners)."
(e) A copy of the original order passed by
the President of |India under Article 311
(2)(c) on the basis of which Shri R
Mahadevan, Under Secretary to the Governnent
of India, Mnistry of Honic Affairs issued the
i mpugned order dated 26th Decenber, 1980 "By
order and in the nanme of the
21
Presi dent ™.
(f) A" copy of the order of delegation of
powers of the President of India authorising
Shri R Mahadevan, Under Secretary to
authenticate the order of the President and
i ssue the sane-in his nane.
(9) Records and files containing the de-
i berations, reconmendations and findings of
the Commttee of Advisors (as envisaged in
OM dated 26th July, 1980)

President of India to exercise powers under
Article 311 (2)(c) of the Constitution

(h) Copies of any other records, files,
notification or recomendations relevant to
the issue of the inpugned order, that the
Hon’ bl e Tribunal may direct the respondents to

produce for rendering full _and ef fective
assistance to the Hon"ble Tribunal @ in the
interest of justice-and for adjudication of
this case.

Madhav Godbole in his affidavit clained privilege
cle 74(2) as well as under Sections 123 and 124 of
ce Act. The Tribunal after referring the decision

of this Court in S.P. Gupta & Ors., etc. etc. v.. Union of
India & Ors. etc. etc., 1982 (2) SCR 365, has observed that
the following classes of docunents are protected from
di scl osure

36. The Tri
it, has o

"(i) Cabinet mnutes, mnutes of discussions
between heads of departnents, high | eve
i nt er-departnental comuni cations and
di spat ches from anbassadors abroad.
(ii) Papers brought into existence for the
pur pose of preparing a subm ssion to cabinet.
(iii) Docunents which relate to the fram ng of
the CGovernnment policy at a high |evel.
(iv) Notes and minutes nade by the respective
officers on the relevant files, information
expressed or reports made and gi st of officia
deci si ons reached.
(v) Docurments concerned wth policynaking
within departments including mnutes and the
like by junior officials and correspondence
wi th outside bodies."
bunal , after exam ning the records produced before
bserved that the records contain cabinet ninutes,

papers brought into existence for the purpose of preparing

subm ssi on
officers,
deci si ons.

to the cabinet, notes made by the respective
information expressed and the gist of officia
Having regard to the fact that the appellants

were working in a highly sensitive Organisation entrusted

advi si ng

th
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with the delicate job of gathering, collecting and anal ysing
intelligence necessary to naintain the unity, integrity and
sovereignty of the country and that secrecy is the essence
of the organisation and exposure may tend to denolish the
organi sati on and aggravate the hazards in gathering informa-
tion and dry up the sources that provide essential and
sensitive informati on needed to protect public interest, the
Tri bunal has held that it will not be in public interest to
permt disclosure of such docunents. The Tribunal has,
therefore, upheld the claimof privilege. W do not find
any ground to take a different viewin the matter.

37.After looking into the records the Tribunal has recorded
the finding that the materials considered by the President
relate to the activities of the appellants which would
prejudicially affect the security of

22

the State and that the materials relied upon for the
satisfaction of the President have nothing to do wth the
activities of the appellants in relation to IBEA and that
the i npugned orders have not been passed in violation of the
interim order passed by this Court in WP. O Nos. 1119 of
1980 and that there is no substance in the appellants’ case
that the orders of dismissal are not bona fide and had been
passed to victimse the appellants for pronoting and
participating in /the activities of |BEA The | earned
Addi tional Solicitor General has subnitted that the Tribuna
has not conmitted any error in adopting this course and has
pl aced reliance on the decision of this Court in Jamaat-e-
Islamdi Hi nd v. Union of India, 1995 (1) SCC 428.

38.1n Jammat-e-1slandi H nd (supra) a notification had been
issued by the Governnment of India under Section 3 of the
Unl awful Activities (Prevention) Act, 1967 declaring that

the Jammat-e-Islam H nd was an unl awful Associ ati on. The
said notification was referred for adjudication to the
Tribunal constituted wunder the said Act. Bef or e t he
Tri bunal the only material produced by the Centra

Government was a resune prepared on the basis /of sone
intelligence reports and the affidavits of two officers who
spoke only on the basis of the records and not from persona
know edge. The Tribunal held that there was sufficient
cause for declaring the Associationto be wunlawful and
confirmed the notification. On behalf of the appellant it
was urged that the only material produced at the _inquiry
does not constitute |egal evidence for the purpose in- as
much as it was, at best, hearsay and that too w'thout
disclosing the source fromwhich it emanates to give an
opportunity to the appellant to effectively rebut the same.
On the other hand, on behalf of the respondent it was
submitted that the requirement of natural justice in such a
situation was satisfied by nmere disclosure of information
wi thout disclosing the source of the information. Thi s
Court, while holding that the mnimumrequirenment of natura
justice rmust be satisfied to nake the adjudication nean-
ingful, observed that the said requirenment of natura
justice in a case of this kind had to be tailored to
saf eguard public interest which nust always out-weigh every
| esser interest. It was said:
"It is obvious that the unlawful activities of
an association may quite often be clandestine
in nature and, therefore, the source of
evi dence of the wunlawful activities nay
require continued confidentiality in public
interest. In such a situation, disclosure of
the source of such information, and, may be,
also full particulars thereof, is likely to be
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against the public interest. ....... However,
t he nondi scl osure of sensitive information and
evidence to the association and its office-
bearers, whenever justified in pubic interest.
does not necessarily inply its non-disclosure
to the Tribunal as well." [p.447]
39. These observations in Jamaat-e-Islandi H nd (supra) |end
support to the viewthat in a case where the material is of
such a nature that it requires continued confidentiality in
public interest it would be permssible for the court or
tribunal to Ilook into the same while permtting the non-
di sclosure to the other party to the adjudication. It
cannot, therefore, be said that the Tribunal, in the present
case, was in error in looking into the record for the
purpose of determ ning whether the satisfaction has been
vitiated for any of the reasons nentioned by the appellants.
40. The | earned counsel for the appellants
23
have invited  our attention to the avernents contained in
C.M No. 8494 of 1980 filed on behalf of the respondent in
WP. No. 1117-19 of 1980 in this Court in support of their
submi ssion that the inpugned orders of dism ssal have been
passed on the basis of the activities referred to in para 6
of the said application. This submission has to be,
rejected in viewof the finding recorded by the Tribuna
that the materials considered by the President relate to the
activities of the appellants which would prejudicially
affect the security of the State and that the said nmaterials
have nothing to do with the activities of the appellant in
relation to | BEA
41. Having regard to the facts and circunstances of the
case we are unable to hold that the inpugned orders for the
di smissal of the appellants are vitiated by nal afi des or are
based on wholly extraneous or irrelevant grounds and we do
not find any ground to interfere with the decision of the
Tri bunal . The appeal s are, therefore, dism ssed. But in
the circunstances wi thout any order as to costs.
27




