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S.B. SINHA, J :

| NTRODUCT! ON:

A short but interesting question as regard
interpretation of Section 24 of the Code of Crim nal
Procedure and the rel evant provisions of Legal
Renenbrancer’s Manual relating to appoi ntnent and renewal of
termof the District Government Counsel is in question in
this batch of appeals which arise out of various judgnents
and orders passed by the Al ahabad H gh Court in CMWP.
Nos. 34064, 19513, 34074, 26613, 40945, 41178, 5665, 41180,
5667 of 1998, 9809 of 1992, 9203 of 1998, 3100, 3102 of 1999
and 6754 of 1998.

FACTUAL BACKDROP:

The State of Uttar Pradesh appoints District Governnent
Counsel (DGC) for civil, crimnal and revenue courts in terms
of the Legal Renenbrancer Manual .

Appoi ntment of Public Prosecutor is governed by the
Code of Crimnal Procedure, 1973. The State of Utar
Pradesh, however, amended Section 24 of the Code of Crininal
Procedure in terns whereof the requirenments to consult the
Hi gh Court for appointnment of Public Prosecutors for the
Hi gh Court as contained in sub-section (1) of Section 24 as
al so sub-sections (4),(5) and (6)thereof were del eted.
Renewal of terms of the District CGovernment Counsel, are,
however, governed by Legal Remenbrancer Manual .

The first respondent herein was appointed as District
Covernment Counsel (DGC) (Criminal) at Meerut on or about
7.01.1983. The said post is deenmed to be that of Public
Prosecutor within the meaning of Section 24 of the Code of
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Crimnal Procedure. H's termwas renewed by an order dated
12.03.1996. He was again appointed in the sanme capacity by
an order dated 17.09.1997 for a period of one year. Before
expiry of the said period, the respondent applied for

renewal of his tenure. Allegedly, the District Judge and
the District Mgistrate did not recommend therefor. The
State CGovernment decided not to renew the term of the
respondent as DGC (Criminal) and by an order dated 18.9.1998
he was relieved fromthe charge of the said post. By a
notification dated 17.09.1998, the vacancy was adverti sed
whereafter the respondent filed a wit petition before the
Al | ahabad Hi gh Court inter alia praying for quashing the
sai d order dated 18.09.1998. 1In the said wit petition, the
contention of the respondent was that as the District

Magi strate as al so the District Judge had recomended for
renewal of his tenure as DGC (Crimninal) having found his
conduct and work satisfactory, the renewal ought to have
been granted as a matter of course.

Despite opportunities granted in that behalf, the
appel | ants, however, did not file any return

By reason of judgment dated 11.12.1998, a Division
Bench of the All habad Hi gh Court allowed the said wit
application hol di ng:

"I n the present case the District Judge
has reconmended in favour of the
petitioner and no good or cogent Treason
has been assigned for rejecting the
recomendati on of the District Judge.
Hence we direct the petitioner’s termas
DGC (Crimnal) to be renewed forthw th
by the State Government."

The | earned Judges further opined:

"The Supreme Court has observed in
Speci al Reference No. 1 of 1998 that the
Chi ef Justice of India neans not the

Chi ef Justice of India alone but in
consultation with his four senior nost
col | eagues. No doubt this judgnment was
given in the context of appointnents of
Judges in the Suprene Court and Hi gh
Courts, but in our opinion the spirit of
the judgnent is applicable to the
present case also since the intention
was to keep the admi nistration of
justice away frompolitica

consi derations. Hence in our opinion
the District Judge should not make the
recommendati on al one but in consultation
with the two senior nost Judicia
Oficers in the District Court and al so
the CQJMin the case of reconmmendati ons
for appointnments in the Crininal side,
and the senior nost Civil Judge for

appoi ntnents on the Cvil side, and al so
the District Magistrate. In other words
the recomendation shall be by a

col I egi um headed by the District Judge
and consi sting of the above nentioned
five nenbers (consisting of four
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judicial officers and the District

Magi strate). |f two nmenbers di sapprove
the name no recomendation will be made.
No name will be reconmended if the
District Judge di sapproves. This, in
our opinion, will be in accordance with
the nornms laid down in the L.R Manual
Such a recommendation will ordinarily be
treated as binding on the Governnent

unl ess for sonme strong, cogent reasons
to be recorded in witing if the
CGovernment di sagrees. W again make it
cl ear that the recomendati on must be
nmade purely on nerit and conpetence

i gnoring caste, creed, religion or
political affiliation."

Contendi ng that the said judgnment contains an error of
record as the case of the first respondent had not been
recommended by the District Judge or the District Magistrate
concerned, an application for recalling of the judgnent was
filed by the appel l'ant ‘herein but the same was di sposed of
directing that the question regardi ng renewal of the
respondent’s termas DGC (Criminal) shall be considered
afresh by the coll egium headed by the District Judge
constituted in the said judgnment and the State Governnent
shal |l act on the recommendati ons -t hereof.

SUBM SSI ONS

M. Ashok Kumar Srivastava, |earned counsel appearing
on behal f of the appellant would urge that the H gh Court
proceeded on a wong prem se that the recommendations for
renewal of terns of DG C. (Crl.) ‘had been made by the
District Magistrate in favour of the first respondent. CQur
attention in this behal f has been drawn to the opinion of
the District Judge dated 11th Septemnber, 1998 as al so the
letter of the District Magistrate, Meerut addressed to the
Princi pal Secretary, Justice and Legal Renenbrancer,
Governnent of Uttar Pradesh, Lucknow dated 12.9.1998.

The | earned counsel would submit that as the
appoi nt nent of public prosecutor is governed by the
provi sions of the Code of Criminal Procedure and renewa
thereof by the Uttar Pradesh Legal Renenbrancer, the Hi gh
Court committed a manifest error in directing constitution
of a coll egium headed by a nenber of Judiciary.

M. Srivastava would argue that having regard to the
fact that professional engagenent of a | awyer cannot be
equated with appointnent on a civil post as there exists-a
rel ationship of client and the | awer between the State and
the public prosecutor, the H gh Court was not correct in
i ssuing the inpugned directions. Reliance in this behalf
has been placed on Harpal Singh Chauhan and Gthers Vs. State
of U P.[(1993) 3 SCC 552], State of U P. and Ohers Vs. UP
State Law O ficers Association and Qthers [(1994) 2 SCC 204]
and State of U P. Vs. Ramesh Chandra Sharma and
Q hers[(1995) 6 SCC 527].

M. Ranjit Kumar, |earned senior counsel appearing on
behal f of the respondent, on the other hand, would submt
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that the High Court felt the need to constitute a collegium
keeping in view of the fact that the action on the part of
the State in appointment and/ or renewal of the DGCs was
found to be arbitrary.

The | earned counsel would submit that the public
prosecutors | ook after the prosecution works and, thus, the
nature of office would be a public in nature having regard
to the fact that they di scharge public functions.

Statutory Provisions:

Sub- Sections (2) to (6) of Section 24 of Code of
Crimnal Procedure read thus:

"(2) The Central Government nmay appoi nt
one or nore Public Prosecutors, for the
pur pose of conducting any case or class
of cases i'n any district, or |ocal area.

(3) For every district, the State Govt.
shal | appoint a Public Prosecutor and
may al so appoi nt one or mnore Additiona
Public Prosecutors for the district.

Provi ded that' the Public Prosecutor
or Additional Public Prosecutor
appoi nted for one district may be
appoi nted also to be a Public Prosecutor
or an Additional Public Prosecutor, as
the case may be, for another district.

(4) The District Mgistrate shall, in
consultation with the Sessions Judge,
prepare a panel of names of persons, who
are, in his opinion fit to be appointed
as Public Prosecutor or Additiona

public Prosecutors for the district.

(5) No person shall be appointed by the
State Governnment as the Public
Prosecutor or Additional Public
Prosecutor for the district unless his
nane appears in the panel of nanes
prepared by the District Mgistrate
under sub-section (4).

(6) Notwi t hstandi ng anyt hi ng cont ai ned
in sub-section (5), where in a State
there exists a regular Cadre of
Prosecuting Officers, the State

Gover nnment shall appoint a Public
Prosecutor or an Additional Public
Prosecutor only from anong the persons
constituting such Cadre:

Provi ded that where, in the opinion of
the State Government, no suitable person
is available in such Cadre for such
appoi nt nent that Government may appoi nt
a person as Public Prosecutor or

Addi tional Public Prosecutor, as the
case may be, fromthe panel of nanes
prepared by the District Mgistrate
under sub-section (4)."
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However, the State of U P. by Act No. 18 of 1991 with
effect from 16.2.1991 anended Sub-Section (1) of Section 24
of the Code of Crimnal Procedure in the follow ng terns:

"in sub-section (1), the words "after
consultation with the Hi gh Courts"
shall be omtted;"

By reason of the said Act, Sub-Sections (4), (5) and
(6) of Section 24 have al so been onmitted.

Para 7.01 of Legal Renmenbrancer’s Manual defines the
District CGovernnent Counsel to nean |egal practitioners
appoi nted by the State Government to conduct in any court

such Civil, Crimnal or revenue cases, as may be assigned to
them either generally, or specially by the Government. The
| egal practitioner appointed to conduct civil, crimnal or

revenue cases shall be known as District Government Counse
(Gvil), (Crimnal) or (Revenue), as the case may be.

Para 7.02 of the Manual |ays down the power of the
CGovernment to appoi nt’ Gover nnent Counsel” for each district
inthe State. Para 7.03 provides that whenever a post of
any Governnment Counsel is likely to fall vacant within the
next three nmonths or when a new post is created, the
District Magistrate shall notify the vacancies to the
nmenbers of the Bar, the qualification wherefor would be
practice of 10 years in case of District Governnent Counsel
7 years in case of Assistant District CGovernment Counsel and
5 years in case of Sub-District Governnent Counsel. ' d ause
(3) of Para 7.03 reads thus:

"(3) The names so received shall be
considered by the District Officer .in
consultation with the District Judge.
The District O ficer shall give due

wei ght to the claimof the existing

i ncumbent s [ Addi tional / Assi st ant

District Governnent Counsel], if any,
and shall submt confidentially in order
of preference the names of the | ega
practitioners for each post to the Lega
Renenber ancer giving his own opinion
particul arly about his character,

pr of essi onal conduct and integrity and
the opinion of the District Judge on the
suitability and nerits, of each

candi date. Wile forwarding his
recomendations to the Lega
Renenberancer the District Oficer shal
also send to himthe bio data subnmitted
by ot her incunbents with such comments
as he and the District Judge may like to
make. In making the recomendati ons,
the proficiency of the candidate in
civil or crimnal or revenue |law, as the
case may be, as well as in Hindi shal
particularly be taken into

consi derati on:

Provided that it will also be open to
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the District Oficer to recommend the
nane of any person, who may be

consi dered fit, even though he may not
have formally supplied his bio data for
bei ng consi dered for appointment. The
wi | I'ingness of such a person to accept
the appointnent if nmade shall, however,
be obtai ned before his name is
reconmended. "

Para 7.04 of the said Manual provides that on receipt
of the recomendations of the District Oficer, the Lega
Renenbrancer nay make further enquiry and subnmit the
reconmendati ons as al so for orders of the State Government.
The decision of the State Government would be final. Para
7.05 prohibits canvassing by or-on the part of a candidate
whi ch woul d entail disqualification

Paras 7.06, 7.07 and 7.08 read thus:

"7.06. Appointnment and renewal- (1) The

| egal practioner finally selected by the
CGovernment may be appointed District
Gover nrent Counsel /for-one year fromthe
date of his taking over charge

(2) At the end of the aforesaid
period, the District Oficer after
consulting the District Judge shal
submit a report on his work and conduct
to the Legal Remenbrancer together with
the statenent of work done in Form no.9.
Shoul d his work or conduct be found to
be unsatisfactory the matter shall be
reported to the Government for orders.

If the report in respect of his work and
conduct is satisfactory, he may be
furnished with a deed of engagenent in
Formno.1 for a termnot exceeding three
years. On his first engagenent a copy
of Formno.2 shall be supplied to him
and he shall conplete and return it to
the Legal Renenbrancer for record.

(3) The appointnent of any | ega
practitioner as a District CGovernnent
Counsel is only professional engagenent
termnable at will on either side and is
not appointnment to a post under the
Government. Accordingly the Governnent
reserves the power to termnate the
appoi nt nent of any District Government
Counsel at any tine w thout assigning
any cause.

7.07. Political Activity - The District
CGovernment Counsel shall not participate
in political activities so |ong they
wor k as such; otherw se they shall incur
a disqualification to hold the post.

Note: The termpolitical activity
i ncl udes menbership of any politica
party or |ocal body as al so press
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reporting work.

7.08. Renewal of term (1) At |east
three nonths before the expiry of the
termof a District Governnent Counsel,
the District Oficer shall after
consulting the District Judge and
considering his past record of work,
conduct and age, report to the Lega
Renenbrancer, together with the
statement of work done by himin Form
No. 9 whether in his opinion the term of
appoi nt nent of such counsel should be
renewed or not. A copy of the opinion
of the District Judge shoul d al so be
sent along with the recomendati ons of
the District Oficer.

(2) Where recomendation for the
extension of the termof a District
CGover nment _Counsel is made for a
specified period only, the reasons
therefor shall also be stated by the
District Oficer.

(3) Wiile forwarding his recomendation
for renewal of the termof a District
Gover nment Counsel -

(1) the Distrit Judge shall give an
estimate of the quality of the
Counsel s work fromthe Judicia

stand point, keeping in viewthe

di fferent aspects of a | awer’s
capacity as it is manifested

before himin conducting State

cases, and specially his

pr of essi onal conduct;

(ii) the District Oficer shall give
his report about the suitability

of the District CGovernnent

Counsel fromthe adm nistrative

poi nt of view, his public

reputation in general, his

character, integrity and

pr of essi onal conduct.

(4) If the Governnent agrees with the
recomrendati ons of the District Oficer
for the renewal of the termof the
CGovernment Counsel, it may pass orders
for re-appointing himfor a period not
exceedi ng three years.

(5) If the Governnent decides not to re-
appoi nt a Governnment Counsel, the Lega
Renmenbrancer nmay call upon the District
Oficer to forward fresh recomendati ons
in the manner laid down in para 7.03.

(6) The procedure prescribed in this
para shall be followed on the expiry of
every successive period of renewed
appoi ntnent of a District Government
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Counsel . "

A suppl enentary provision has been made in Chapter XXl
of the said Manual for appointnent and renewal of the post
of public prosecutors. It inter alia contains the
guidelines and clarifies that the appoi ntnent of DGC
(Crimnal), the change of designation of the public
prosecutors could not effect the basic nature of their

prof essi onal engagenment. It further provides that such
pr of essi onal engagement is termnated on either side wthout
noti ce and w thout assigning any reason. It is stated that

the appoi ntnent of public prosecutor and Addl. Prosecutor
both for the Hi gh Court and District shall be made in
accordance with Section 24 of the new Code. Para 21.04
provides for constitution of a panel of five years agai nst
each vacancy. It mandates that-the State CGovernnent shal
appoi nt- an Addi tional Public Prosecutor out of the nanes
appeared i'n the panel. Paras 21.07 and 21.08 of the said
Manual read as under:

"21.07. The appoi ntnent of Public

Prosecutor or Additional Public

Prosecutor shall be made for the period

of three years, but the State Governnent

can term nate such/appoi ntnment at any

time without notice and without

assi gning any reason. The State

Governnment may extend the period of such

appointnent fromtime to time and such

ext ensi on of such termshall not be

treated as new appoi nt ment.

21.08. The District Mgistrate shal
after consultation with the Sessions
Judge subnit a confidential report in
respect of the Public Prosecutor and
Addi tional Public Prosecutors giving
detail s about the percentage of success
of cases conducted by them and the
general reputation which they enjoy.
VWere the percentage of success is | ow
the reasons given by the Public
Prosecutor or Additional Public
Prosecutor for the same should al so be
conmented on. After every three years
he shall make a special assessnent of
each such Public Prosecutor or
Addi ti onal Public Prosecutor and
recommend whet her the person concerned
shoul d be granted extension for a
further termof three years or for a
shorter termonly."

The provisions of the Code of Crimnal Procedure which
are statutory in nature govern the field. The State of
Uttar Pradesh, however, for reasons best known to it anmended
Sub- Section (1) of Section 24 of the Code of Crimna
Procedure as a result whereof, the State is not required to
consult the H gh Court before appointing a Public Prosecutor
for the Hgh Court. Simlarly, Sub-Sections (4), (5) and
(6) of Section 24 have al so been del eted purported to be on
the ground that simlar provisions exist in the Lega
Renenbrancer Manual. The Legal Renenberancer Manual is
nmerely a compilation of executive orders and is not a 'l aw
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within the neaning of Article 13 of the Constitution of
I ndi a.

JUDI CI AL REVI EW

The power of judicial reviewis now well-defined in a
series of decisions of this Court. It is trite that the
court will have no jurisdiction to entertain a wit
application in a mtter governed by contract qua contract
(assum ng such professional engagenment to be one), as
therein public | aw el ement woul d not be involved. (See Life
I nsurance Corporation Vs. Escorts Ltd. and O's. [AIR 1986
SC 1370], F.CI. and Os. Vs. Jagannath Dutta and Os., [AIR
1993 SC 1494], State of Gujarat and Ors. Vs. Meghji Pethra;
Shah Charitable Trust and Ors., [(1994) 3 SCC 552],

Assi stant Exci se Conmi ssioner and Os. Vs. |Issac Peter and
Os., (1994) 4 SCC104], National H ghway Authority of India
Vs. Ms. Ganga Enterprises & Anr. 2003 (7) SCALE 171)

I'n any event, the nodern trend also points to
judicial restraint in admnistration-action as has been
held in Tata Cellular Vs. Union of India [(1994) 6 SCC
651]. (See al so Monarch Infrastructure (P) Ltd. Vs.
Conmi ssi oner, Ul hasnagar “Muni ci pal Corporation and O hers
[ (2000) 5 SCC 287] 'andWB. State Electricity Board Vs.
Pat el Engi neering Co. Ltd. and Qthers [(2001) 2 SCC 451)]
and L.I.C. and Anr. vs. Consuner Education and Research
Centre and O's., [AIR 1995 SC 1811}

The legal right of an-individual may be founded upon a
contract or a statute or an instrunment having the force of
law. For a public |Iaw renedy enforceable under Article 226
of the Constitution, the actions of the authority need to
fall in the realmof public law -be it alegislative act or
the State, an executive act of the State or an
instrumentality or a person or authority inbued with public
| aw el enent. The question is required to be determined in
each case having regard to the nature of and extent of
authority vested in the State. However, it may not be
possi ble to generalize the nature of the action which would
cone either under public |aw renedy or private law field nor
is it desirable to give exhaustive |list of such actions.

In Council of Civil Services Unions Vs. Mnister for
the Givil Service [(1985) AC 374] while extending the scope
of judicial reviewthe House of Lords decided that judicia
revi ew shoul d not be available if the particular decision
under chal | enge was not justiciable. However, in granting
relief the Court shall take into consideration the factors
i ke national security issue. In Constitution Reformin the
UK by Dawn Oiver, it is stated at page 210:

"In the CCSU case the House of Lords
deci ded that judicial review should not
available if the particul ar decision
under chal |l enge was not justiciable. In
ef fect they respected the politica
Constitution and deferred to governnent
in sone sensitive areas. |In this case
the CGovernment was alleging that for
themto have consulted the unions before
bef ore the decision was taken woul d have
provoked industrial action at GCHQ
which would in turn have been danmagi ng
to national security. In the view of
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the House of Lords this nade an

ot herw se revi ewabl e deci sion not
suitable for judicial review - not
justiciable. Oher decisions taken
under the royal prerogative, which the
court indicated would be non-
justiciable, included treaty maki ng and
foreign affairs. Despite the outconme of
the CCSU that the prerogative is in
principle reviewable and that were it
not for the national security issue the
government shoul d have consulted the

uni ons before inposing these changes was
a nmajor step forward in the
judicialization of government action

i ncl udi ng the actual conduct of
governnent, and a step away fromthe
political Constitution."

However, we may notice that judicial review was held to
be avail abl e when justiciability of foreign relations came
to be considered in R~ (Abbasi) Vs. Secretary of State for
the Foreign and Commpnwealth O fice and Secretary of State
for the Home Departnment [2002] EWCA Civ., 6 Novenber 2002
stating:

"Al though the statutory context in which
Adan was deci ded was hi ghly materi al,

t he passage from Lord Cross’ speech in
Catternmol e supports the view that,

al beit that caution nust be exercised by
this Court when faced with an all egation
that a foreign state is in breach of its
i nternational obligations, this Court
does not need the statutory context-in
order to be free to express a viewin
relation to what it conceives to be a
clear breach of its internationa
obligations, this Court does not need
the statutory context in order to be
free to express a viewin relation to
what it conceives to be a clear breach
of international law, particularly in
the context of human rights.”

In Council of Civil Services Unions Vs. M nister of
Cvil Service the power of judicial review was restricted
ordinarily to illegality, irrationality and inpropriety
stating:

"I'f the power has been exercised on a
non- consi derati on or non-application of
mnd to rel evant factors, the exercise
of power will be regarded as manifestly
erroneous. |If a power (whether

| egislative or admnistrative) is

exerci sed on the basis of facts which do
not exi st and which are patently
erroneous, such exercise of power wll
stand vitiated."
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The Scope and extent of power of the judicial review of

the High Court contained in Article 226 of the Constitution
of India would vary fromcase to case, the nature of the
order, the relevant statute as also the other rel evant
factors including the nature of power exercised by the
public authorities, nanmely, whether the power is statutory,
quasi judicial or adm nistrative. The power of judicia
reviewis not intended to assume a supervisory role or done
the robes of ommipresent. The power is not intended either
to review governance under the rule of law nor do the courts
step into the areas exclusively reserved by the suprema | ex
to the other organs of the State. Decisions and actions
whi ch do not have adjudi cative disposition may not strictly
fall for consideration before a judicial review court. The
limted scope of judicial review succinctly put are

(i) Courts, while exercising the power of judicial review,
do not sit in appeal over the decisions of
admi ni st rative bodi es;

(ii) A petition for a judicial review would lie only on
certain well-defined grounds.

(iii) An order passed by an administrative authority
exercising discretion vested in it, cannot be
interfered in judicial review unless it is shown that
exercise of discretion itself is perverse or illegal

(iv) A mere wong decisionwthout anything nore is not
enough to attract the power of judicial review the
supervisory jurisdiction conferred on'a Court is

limted to seeing that Tribunal functions within the
limts of its authority and that its decisions do not
occasi on m scarriage of justice.

(v) The Courts cannot be cal l'ed upon to undertake the
Governnment duties and functions. The Court shall” not
ordinarily interfere with a policy decision of the

State. Social and econom c belief of a Judge should

not be invoked as a substitute for the judgment of the

| egislative bodies. (See Ira Munn Vs. State of

Ellinois, 1876 (94) US (Suprenme Reports) 113)

In Wade’ s Administrative Law, 8th edition at pages
33-35, it is stated:

"Review, Legality and discretion

The system of judicial reviewis
radically different fromthe system of
appeal s. Wen hearing an appeal the
court is concerned with the nmerits of a
decision: is it correct? Wen

subj ecting sonme administrative act or
order to judicial review, the court is
concerned with its legality: is it
within the imts of the powers granted?
On an appeal the question is 'right or
wong?” On review the question is
"lawful or unlawful ?

Ri ghts of appeal are always statutory.
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Judicial review, on the other hand, is
the exercise of the court’s inherent
power to determine whether action is
awful or not and to award suitable
relief. For this no statutory authority
is necessary: the court is sinmply
performng its ordinary functions in
order to enforce the law. The basis of
judicial review, therefore, is common
law. This is none the |ess true because
nearly all cases in administrative |aw
ari se under sonme Act of Parlianent.
Where the Court quashes an order namde by
a mnister under sonme Act, it typically
uses its common | aw power to declare
that the Act did not entitle the
mnister to do what he did and that he
was i n some way exceedi ng or abusing his
power s.

Judi ci al review thus is a fundamental
mechani sm for keeping public authorities
wi t hi n due bounds and-for uphol ding the
rule of law. Instead of substituting
its own decision for that of sone other
body, as happens when on appeal, the
court on review is concerned only with
the question whether the act or order
under attack should be allowed to stand
or not. |If the Home Secretary revokes a
television licence unlawfully, the court
may sinply declare that the revocation
is null and void. Should the case be
one involving breach of duty rather than
excess of power, the question wll be
whet her the public authority shoul d be
ordered to make good a default. Refusa
to issue a television licence to sonmeone
entitled to have one woul d be renedied
by an order of the court requiring the

i ssue of the licence. |If admnistrative
action is in excess of power (ultra
vires), the court has only to quash it
or declare it unlawful (these are in

ef fect the same thing) and then no one
need pay any attention to it. The

m ni ster or tribunal or other authority
has in | aw done not hing, and nust nake a
fresh decision."

It is well-settled that while exercising the power of
judicial review the Court is nmore concerned with the
deci si on nmaki ng process than the nerit of the decision
itself. In doing so, it is often argued by the defender of
an i mpugned decision that the Court is not conpetent to
exercise its power when there are serious disputed questions
of facts; when the decision of the Tribunal or the decision
of the fact finding body or the arbitrator is given finality
by the statute which governs a given situation or which, by
nature of the activity the decision naker’s opinion on facts
is final. But while exam ning and scrutinizing the decision
maki ng process it becones inevitable to al so appreciate the
facts of a given case as otherw se the decision cannot be




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 13 of

30

tested under the grounds of illegality, irrationality or
procedural inpropriety. How far the court of judicia
revi ew can reappreciate the findings of facts depends on the
ground of judicial review For exanple, if a decision is
chall enged as irrational, it would be well-nigh inpossible
to record a finding whether a decision is rational or
irrational without first evaluating the facts of the case
and coming to a plausible conclusion and then testing the
deci sion of the authority on the touch-stone of the tests
laid down by the Court with special reference to a given
case. This position is well settled in Indian

adm nistrative law. Therefore, to a limted extent of
scrutini zing the decision nmaking process, it is always open
to the Court to review the evaluation of facts by the
deci si on naker.

In Chief Constable of the North Wal es Police Vs. Evans
[1982 (3) Al ER 141], the lawis stated in the follow ng
terns:

"...The purpose of judicial reviewis
to ensure that the individual receives
fair treatnent, and not to ensure that
the authority, after according fair
treatment, reaches /'on a nmatter which it
is authorized or enjoined by law to
decide for itself a conclusion which is
correct in the eyes of the court."

Prof. Bernard Schwartz in his cel ebrated book
(Adm nistrative Law, |l Edn. Little Brown Conpany 1991)
dealing with the present status of judicial reviewin
Anmerican context, summarized as under

"I'f the scope of review is too broad,
agencies are turned into little nore
than nedia for the transmni ssion of
cases to the Courts. That would
destroy the val ues of agencies,
created to secure the benefit of
speci al know edge acquired through
continuous admi nistration in the
conplicated fields. At the sane tineg,
Court shoul d not rubber-stanp

agenci es; the scope of judicia
enquiry must not be so restricted that
it prevents full enquiry into the
action of legality. |If that question
cannot be properly explored by the
Judge, the right to revi ew becones
nmeani ngl ess...in the final analysis,
the scope of review depends on the

i ndi vi dual judges estimate of the
justice of the case.”

Prof. Clive Lewis in his book (Judicial Renedies in
Public Law 1992 Edn. At p. 294-295)

"The Courts now recogni se that the

i mpact on the administration is

rel evant in the exercise of their
renmedial jurisdiction'...Earlier cases
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took a robust line that the |aw has to
be observed and the decision

i nval i dat ed, what ever the

adnmi ni strative inconveni ence caused.
The Courts now a-days recogni se that
such an approach is not always
appropriate and may not be in the

wi der public interest. The effect on
the adnministrative process is rel evant
to the Court’s renedial discretion may
prove decisive...They may al so be

i nfluenced to the extent to which the
illegality arises fromthe conduct of
the adm nistrative body itself, and
their view of that conduct."

Grahame Al dous and John Al der in "Applications for
Judi ci al Review, Law and Practice" stated thus:

"There is-a general presunption against
ousting the jurisdiction of the courts,
so that statutory provisions which
purport to exclude judicial review are
construed restrictively. There are,
however, certain areas of governnenta
activity, national security being the
paradi gm which the courts regard
thensel ves as inconmpetent to

i nvestigate, beyond an initial decision
as to whether the government’s claimis

bona fide. In this kind of non-
justiciable area judicial reviewis not
entirely excluded, but very limted. It

has al so been said that powers conferred
by the royal prerogative are inherently
unrevi ewabl e but since the speeches of
the House of Lords in Council of Civi
Service Unions Vs. Mnister for the
Cvil Service this is doubtful. Lords
Di pl ock, Scaman and Roskili appeared to
agree that there is no genera

di stincti on between powers, based upon
whet her their source is statutory or
prerogative but that judicial review can
be limted by the subject matter of a
particul ar power, in that case nationa
security. Mny prerogative powers are
in fact concerned with sensitive, non-
justiciable areas, for exanple, foreign
affairs, but sone are reviewable in
principle, including where nationa
security is not involved. Another non-
justiciable power is the Attorney
General s preprogative to deci de whet her
to institute | egal proceedi ngs on behal f
of the public interest."

In Wade’ s Administrative Law, 8th Edition at pages
551-552, the author states :

"Ri ghts and Renedi es: Ri ghts depend
upon renedies. Legal history is rich in
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exanpl es of rules of |aw which have been
distilled fromthe system of renedies,
as the renedi es have been extended and
adapted fromone class of case to
another. There is no better exanple
than habeas corpus. This renmedy, since
the sixteenth century the chief
cornerstone of personal liberty, grew
out of a medieval wit which at first

pl ayed an inconspi cuous part in the | aw
of procedure: it was used to secure the
appearance of a party, in particular
where he was in detention by sone
inferior court. It was later invoked to
chal | enge detention by the king and by
the Council; and finally it becane the
standard procedure by which the legality
of any /i nprisonnent could be tested.

The right 'to personal freedom was al nost
a by-product of the procedural rules.

Thi s tendency has both good and bad
effects. It is good in that the enphasis
falls on the practical methods of
enforcing any right. Efficient renedies
are of the utnost inmportance, and the
remedi es provided by English
administrative law.are notably efficient.
But sometines the renmedy comes to be

| ooked upon as a thing in itself, divorced
fromthe legal policy to which it ought to
gi ve expression. In the past this has led
to gaps and anonmlies, and to a confusion
of doctrine to which the courts have
someti nes seemed strangely indifferent."

A wit of or in the nature of mandanus, it is trite, is
ordinarily issued where the petitioner establishes a l'ega
right in hinmself and a correspondi ng legal duty in the
public authorities.

The Legal Remenbrancer Manual clearly states that

appoi ntnent of a public prosecutor or a district counse
woul d be professional in nature. It is beyond any cavil and
rightly conceded at the Bar that the hol der of an office of
the public prosecutor does not hold a civil post. By

hol ding a post of district counsel or the public prosecutor,
neither a status is conferred on the incunbent.

A distinction is to be borne in mnd between

appoi ntnent of a Public Prosecutor or Additional Public
Prosecutor, on the one hand, and Assistant Public
Prosecutor, on the other. So far as Assistant Public
prosecutors are concerned, they are enpl oyees of the State.
They hold Cvil posts. They are answerable for their
conduct to higher statutory authority. Their appointment is
governed by the service rules framed by the respective State
CGovernment. (See Samarendra Das, Advocate Vs. The State of
West Bengal and Ors. [JT 2004 (2) SC 413]).

The appoi ntnent of Public Prosecutors, on the other

hand, are governed by the Code of Criminal Procedure and/ or
the executive instructions framed by the State governing the
terns of their appointment. Proviso appended to Article 309
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of the Constitution of India is not applicable in their
case. Their appointnent is a tenure appointnent. Public
Prosecutors, furthernore, retain the character of |ega
practitioners for all intent and purport. They, of course,
di scharge public functions and certain statutory powers are
al so conferred upon them Their duties and functions are
onerous but the same woul d not nean that their conditions of
appoi nt nent are governed by any statute or statutory rule.

So long as in appointing a counsel the procedures
| ai d down under the Code of Crimnal Procedure are foll owed
and a reasonable or fair procedure is adopted, the Court
will normally not interfere with the decision. The nature
of the office held by a | awer vis-‘-vis the State being in
the nature of professional engagenents, the courts are
normal |y charry to over-turn any decision unless an
exceptional case is made out. The question as to whether
the State is satisfied with the performance of its counse
or not is primarily a matter between it and the counsel
The Code of "Criminal Procedure does not speak of renewal or
extensi on-of tenure. The extension of tenure of public
prosecutor or the district counsel should not be conpared
with the right of renewal under a licence or pernmt granted
under a statute. The incunbent has no |egal enforceable
right as such. The action of the State in not renew ng the
tenure can be subjected to judicial scrutiny inter alia on
the ground that the same is arbitrary. ~The courts normally
woul d not delve into'the records with a view to ascertain as
to what inpelled the State not to renew the tenure of a
public prosecutor or a district ~counsel. The jurisdiction
of the courts in a case of this nature would be to invoke
the doctrine of 'Wdnesbury Unreasonabl eness’ as devel oped
in Associ ated Picture House vs. Wednesbury Cor poration
(1947) 2 Al ER 640).

In Om Kumar and Qthers vs. Union of India [(2001) 2 SCC
386], it was held that where adm nistrative action i's
chal | enged under Article 14 as being discrimnatory, equals
are treated unequally or unequals are treated equally, the
guestion is for the constitutional courts as prinmary
review ng courts to consider the correctness of the |evel of
di scrimnation applied and whether it is excessive and
whet her it has a nexus with the objective intended to be
achieved by the adm nistrator. For judging the
arbitrariness of the order, the test of unreasonabl eness may
be applied. The action of the State, thus, nust be judged
with extreme care and circunspection. It nust be borne in
mnd that the right of the public prosecutor or the district
counsel do not flow under a statute. Although,
di scretionary powers are not beyond pal e of judicial review,
the courts, it is trite, allow the public authorities
sufficient el bow space/play in the joints for a proper
exerci se of discretion.

It may be true that the Legal Renmenbrancer Manua
provides for renewal but it contains executive instructions
whi ch even do not neet the requirenents of clause (3) of
Article 166 of the Constitution. Legal Renenbrancer Manua
isnot alawwithin the meaning of Article 13 of the
Constitution of India. [See Union of India vs. Naveen Ji nda
& Anr. - JT 2004 (2) SC 1]

The State, however, while appointing a counsel rmnust
take into account the foll ow ng fundanental principles which
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are required to be observed that good and conpetent | awers
are required to be appointed for (i) good adninistration of
justice; (ii) to fulfill its duty to uphold the rule of |aw,
(iii) its accountability to the public; and (iv) expenditure
fromthe tax payers’ noney.

Only when good and conpetent counsel are appoi nted by
the State, the public interest would be safeguarded. The
State while appointing the public prosecutors nust bear in
mnd that for the purpose of upholding the rule of |aw, good
adm ni stration of justice is inperative which in turn would
have a direct inpact on sustenance of denocracy. No
appoi nt nent of public prosecutors or district counse
shoul d, thus, be nade either for pursuing a politica
purpose or for giving some undue advantage to a section of
people. Retention of its counsel by the State nust be
wei ghed on the scale of public interest. The State should
repl ace an efficient, honest and conpetent |awer, inter
alia, when it is ina position to appoint a nore conpetent
| awyer. ‘I n"such an event, even a good performance by a
| awyer may not-be of much inportance.

However, malice in |law can also be a ground for
judicial review.

The Code of Criminal Procedure does not provide for
renewal or extension of aterm Evidently, the Legislature
thought it fit to | eave such matters at the discretion of
the State. It is no doubt true that even inthe matter of
extension or renewal of the term of Public Prosecutors, the
State is required to act fairly and reasonably. The State
normal Iy woul d be bound to follow the principles |aid down
in the Legal Renenbrancer Manual

CORRECTNESS OF THE HI GH COURT JUDGVENT:

It appears that Shri K S.. Rakhra, District Judge,
Meerut by his letter dated 11th Septenber, 1998 addressed
to the District Magistrate, Meerut although observed that
the work and conduct of the respondent was satisfactory and
he had not received any conplaint in regard to his
integrity, but it was stated:

"I, however, agree with your view that
the work of the DDG C. (Crl.) also
requires effective control over his team
and proper analysis of the result of the
trial and follow up action including
renmedi al steps to inprove the efficiency
of the prosecution as a whol e.

Your letter suggests that in your
nmont hl y neetings you have found that
Shri Johri Mal does not exercise
effective control over the Additiona
DGC (Cl.) and Asstt. DG C (Crl.)
and that he has not been follow ng the
instructions given in your nmonthly
nmeetings with regard to serious crimna
matters.

You have also found himfailing to
furni sh conmplete relevant information in
the meetings and that he does not have
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proper coordination with the S.P.QO
office and that it is giving rise to
admi ni strative probl ens.

The work of DG C (Crl.) also
requires admnistrative skill and above
average judicial know edge.

| have no objection if Shri Johr
Mal is replaced by sone better and
experi enced person havi ng good
experi ence of conducting Sessions Trials
and al so havi ng sufficient
administrative skill."

Acting pursuant to-or .in furtherance of the
af orenment i oned reconmendati ons .of the District Judge, the
District Magistrate in ternms of his letter dated 12.9.1998
addressed to the Principal Secretary, Justice and Lega
Remenbrancer, CGovernnent of Uttar Pradesh, Lucknow st ated,
t hus:

"It is submitted in aforesaid nmatter
that Sri Johri Mal, ‘Advocate, was
engaged on the post of District
CGovernment Counsel [Criminal], Meerut
for the termupto 14.9.98 as per the
order No. D 1880 [ 1] 'Seven-Judi ci al
3[42]/90 dated 17.9.97. After the term
of Sri Johri Mal conmes to an end, the
post of District Governnent Counse
[Criminal] shall fall vacant w.e.f.
15.9.98. On analysis of work of Sri
Johri Mal in a year, | felt that it
shal |l not be proper to extend the period
of Sri Johri Mal as District Governnent
Counsel [Crimnal] in a district |ike
Meerut. He has no effective contro
over other ADGC for doing 'pairvi’
[taking steps]. Even necessary
particulars are not collected for doing
"pairvi’. In order to nake prosecutive
nore effective it was deci ded that three
i nportant cases be determ ned regul ar
dates be fixed and sanme be got deci ded
at the earliest, but such action could
not be done effectively due to | ack of
co-ordination with the judicia
officers. In toto his termas the

Di strict Governnent Counsel cannot be
hel d as proper and satisfactory.
District Judge has al so consented to
engage other appropriate D.G C. at the
pl ace of Johri Mal and |letter of opinion
of the District Judge is enclosed."”

We nmay notice that one Shri Narendra Deo Chaubey, Under
Secretary, Law Departnment, CGovernnent of Uttar Pradesh
Lucknow affirnmed an affidavit in support of its application
for recalling of the Order dated 11th Decenber, 1998
wherein it was categorically stated

"That in para 22 of the wit petition
the petitioner has nmade a fal se
statenment that on the renewa
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application of the petitioner the

Di strict Judge, Meerut and respondent No.
2 made favourable reports and the
renewal of the petitioner was
recommended. "

The very prem se whereupon the Hi gh Court has based its
deci sions, therefore, was incorrect. The inpugned judgnent,
t hus, cannot be sustained as it suffers frommsdirection in
I aw.

A Public Prosecutor is not only required to show his
pr of essi onal conpetence but is also required to discharge
certain administrative functions. The District Oficer was
of the opinion that in a district |ike Meerut the term of
the appoi nt nent shoul d not be extended as he has no
ef fective control over the other ADGs for ’'taking steps’.
The approach of the District Oficer cannot be said to be
whol Iy irrational. As noticed hereinbefore, the District
Judge, Meerut has al so agreed thereto. The action on the
part of the State, therefore, cannot be said to be wholly
wi t hout jurisdiction requiring interference by the Hi gh
Court in exercise of its power of judicial review

COLLEG um

Whet her the High Court was right in its direction in
the light of Special Reference No.1l of 1998 that a collegium
shoul d be constituted?

This Court in Suprene Court Advocates-on-Record
Associ ations and hers vs. Union of India{(1993) 4 SCC
441] held that the word ’consultation’ is capable of giving
different neaning in different context. The word
"consultation’ occurring in Article 124 of the Constitution
of India was given a particular construction having regard
to the relevant significant context in which the sane was
used. Having regard to the provisions of the Constitution
the court felt that the neaning of the word ’consultation
cannot be confined to its |exical definition.

In Special Reference No. 1 of 1998, Re: [(1998) 7 SCC
739] this Court stated:
"12. The majority view in the Second
Judges case ((1993) 4 SCC 441) is that
in the matter of appointments to the
Supreme Court and the Hi gh Courts, the
opi nion of the Chief Justice of India
has primacy. The opinion of the Chief
Justice of Indiais "reflective of the
opi nion of the judiciary, which nmeans
that it nust necessarily have the
el ement of plurality in its formation".
It is to be formed "after taking into
account the view of sone other Judges
who are traditionally associated with
this function". The opinion of the Chief
Justice of India "so given has primacy
in the matter of all appointnments". For
an appointnent to be nmade, it has to be
"in conformty with the final opinion of
the Chief Justice of India formed in the
manner indicated". It nust follow that
an opinion formed by the Chief Justice
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of India in any manner other than that

i ndi cated has no primacy in the matter
of appointnments to the Suprene Court and
the H gh Courts and the Government is
not obliged to act thereon."

Appoi ntmrent of the District Governnent Counsel cannot
be equated with the appointnents of the H gh Court and the
Supreme Court Judges. A distinction nust be nade between
pr of essi onal engagenment and a hol der of high public office.
Various doctrines and the provisions of the Constitution
which inpelled this Court to give neaning of ’consultation
as 'concurrence’ and wherein the Chief Justice of India wll
have a prinmacy, cannot be held to be applicable in the
matter of consultation between the District Mgistrate and
the District Judge for the purpose of preparation of a pane
of the District Governnent Counsel.

We woul d, however, like' to lay stress on the fact that
the consultation with the District Judge rmust be an
ef fective one.~ The District Judge in turn would be well
advi sed to take his col l'eagues into confidence so that only
nmeritorious and conpetent persons who can maintain the
standard of public office can be found out.

The High Court failed to consider that the power under
Article 226 of the Constitution of India is not at par with
the constitutional jurisdiction conferred upon this Court
under Article 142 of the Constitution of India.  The Hi gh
Court has no jurisdiction to direct formul ation of a new
| egal principle or a new procedure which woul d be contrary
to and inconsistent with a statutory provision |ike Code of
Crimnal Procedure. (See State of Himachal Pradesh Vs. A
Parent of a Student of Medical College, Sima and Ohers
[(1985) 3 SCC 169] and Asif Hanmeed and OQthers Vs. State of
Jammu and Kashmir and Qthers [1989 Supp (2) SCC 364]).

I n Guruvayoor Devaswom Managi ng Conmittee and Anot her
Vs. C.K Rajan and Others [(2003) 7 SCC 546] this Court
hel d:

"50... (x) The Court would ordinarily not
step out of the known areas of judicia
review. The High Courts although may
pass an order for doing conplete justice
to the parties, they do not have a power
akin to Article 142 of the Constitution
of India."

DECI SIONS OF TH S COURT:

This Court in Kumari Shrilekha Vidyarthi and Qthers vs.
State of U P. and O hers [(1991) 1 SCC 212] opi ned that
the appoi ntnent nade in the post of District Governnent
Counsel is not contractual in nature. It was held that the
CGovernment Law OFficers including the Public Prosecutors are
hol ders of public offices. It was further opined that even
in a case of contract the State cannot act arbitrarily and
such arbitrary action is liable to be set aside as violative
of Article 14 of the Constitution of |ndia.

In Kumari Shril ekha Vidyarthi(supra), the Court sought
to draw a distinction between the powers of public
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authorities vis-‘-vis the private authorities referring to
Wade' s Administrative Law, 6th Edition, page 401 to the
followi ng effect and stating:

"For the sanme reasons there should in
principle be no such thing as

unrevi ewabl e admi ni strative discretion
whi ch shoul d be just as nuch a
contradiction in terns as unfettered

di scretion. The question which has to
be asked is what is the scope of
judicial review, and in a few specia
cases the scope for the revi ew of

di scretionary deci sions nmay be ninimal.
It remains axiomatic that all discretion
i s capabl e of abuse, and that |ega
l[imts to every power are to be found
somewhere."

We have our own reservati ons about the aforenentioned
principles of law, but for the purpose of this case, it is
not necessary to advert thereto.

The Article by Sue Arrow Smth on Judicial Review and
Contractual Powers /of authorities published in (1990) 106
Law Quarterly Review, Pages 277-292 whi ch has been referred
to in Sreel ekha Vidyarthi (supra) took into consideration
several areas of English Law relating to (a) Licensing of
mar ket traders, (b) Dism ssal of public servants, (c) Public
body’s powers as | andlord and (d) Judicial review of
government procurenment.  The learned author, inter alia,
observed that the possibility of reviewof the exercise of
contractual rights in the said area which have been
recogni zed by Canadi an courts should al so be adopted by the
English Courts. The |earned author observes:

“I'n other words, they shoul d accept that
these powers are reviewable as a matter
of principle but that review may be
negated or linted by specific policy
factors, rather than continue searching
for some "public law' element to the
decision as a justification for applying
public | aw doctrines to the case before
them Support for this approach is
found in the judgments of the Court of
Appeal in Brown, Kelly and Emett, and
also, inplicitly, in the recent cases on
review of procurenment; and it is a pity
that the Court of Appeal did not take
the opportunity presented recently in
Jones Vs. Swansea City Council to
endor se such an approach, since this
clearly commended itself to the Court.”

The said Article is although thought provoking, we are
bound by the decisions of this Court and a distinction
between a public | aw el ement and private | aw el ement
al t hough may be thin, has to be kept in view and taken into
consideration while entertaining a wit application

In Mukul Dalal and Others Vs. Union of India and Qthers
[(1988) 3 SCC 144], this Court held that office of the
Public Prosecutor is a public one and nobody shoul d be
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appoi nted as a special public prosecutor at the instance of
a conpl ai nant stating:

"10... To leave the private conpl ai nant
to pay to the Special Public Prosecutor
woul d i ndeed not be appropriate. W
woul d make it clear that we do not
support the conclusion of the H gh Court
that as a rul e whenever there is request
of appointnent of a Special Public
Prosecutor or an Assistant Public
Prosecutor, the sane shoul d be accepted.
The Renenbrancer of Legal Affairs should
scrutini se every request, Kkeeping a
prescri bed guideline inviewand decide
i n which cases such request shoul d be
accepted, keeping the facts of such case
in view Odinarily the special Public
Prosecut or shoul d be paid out of the
State funds even when he appears in
support of a private conplai nant but
there may be some special case where the
Speci al Public Prosecutor’s renuneration
may be collected fromthe private
source. In such cases the fees should
ei t her be deposited in advance or paid
to a prescribed State agency from where
the Special Public Prosecutor could

coll ect the sane. In view of these
concl usi ons and our disagreeing with the
vi ew of the Hi gh Court, the appeals
shall stand allowed. Rule 22 of the
Maharashtra Rules, referred to above, in
our viewis bad and the State Governnent
shoul d properly nodify the sane keepi ng
our conclusions in view The
Renmenbrancer of |legal Affairs of the
Mahar ashtra Government will now deci de
as to whether in the three cases
referred to here, the services of a
Speci al Public Prosecutor, a Public
Prosecutor or an Assistant Public
Prosecut or shoul d be provided and in
case he cones to the conclusion that
such provision should be nade, he should
decide as to whether the State

admi ni stration should pay for such
Public Prosecutor or the private
conpl ai nant shoul d bear the sane. There
woul d be no order as to costs.

In Mundrika Prasad Singh Vs. State of Bihar [(1979) 4
SCC 701] this Court held that a Governnent Pl eader holds a
public office but he is nmore than an advocate for litigant.
This Court observed:

"14. It is heartening to notice that

the Bi har Governnent appoints these

| awyers after consultation with the
District Judge. It is in the best
interest of the State that it should
engage conpetent |awers w thout hunting
for political partisans regardl ess of
capability. Public offices - and
CGovernment Pl eadership is one - shal
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not succunb to Tammany Hall or subtler
spoils system if purity in public
office is a desideratum After all, the
State is expected to fight and win its
cases and sheer patronage is m suse of
power. One effective nethod of achieving
this object is to act on the advice of
the District Judge regarding the choice
of CGovernnent Pl eaders. Wen there were
several thousand cases in the Patna
courts and hundreds of cases before a
plurality of tribunals, it was but right
that governnent did not sacrifice the
speedy conduct of cases by not

appoi nting a nunber of pleaders onits
behal f, for the sake of the lucrative
practice of a single Government- Pl eader
It is inconceivable how he woul d have
di scharged his duties to the court and
to his client if this crowd of |and
acqui sition cases were posted in severa
courts nore or less at the same tine.
Adj ournment to suit advocates’

conveni ence becones a bane when it is
used only for augnmentation of counsel’s
i ncome, resisting denocratisation and
distributive justice within the

prof essi on. These principl es nake poor
appeal to those who count, whichis a

pity."

This Court |anented:
"17. We disnmiss the special |eave
petition but with a sad tag, whichis
the message of this martyrdom
Pr of essi ons shall not be conceal ed
conspiracies with "effete, aristocratic,
protective coloration’, which at the
sane time enables one to nmake a
consi derabl e sum of npney w t hout
sullying his hands with a "job" or
"trade". The remarks of Tabachnik, in
' Prof essi ons For the People’, about
Engl i sh professions of the eighteenth
century snell fresh :
One could carry on commerce by sl eight
of hand whil e donning the vestnents of
prof essional altruism To boot, one
could al so work w thout appearing to
derive inconme directly fromit. As
Reader expl ains :
"The whol e subj ect of paynent
seens to have caused professional men
acute enbarrassnent, making themtake
refuge in el aborate conceal nent,
fiction, and artifice. The root of the
matter appears to lie in the feeling
that it was not fitting for one
gentl eman to pay another for services
rendered, particularly if the noney
passed directly. Hence, the device of
paying a barrister’'s fee to the
attorney, not to the barrister hinself.
Hence, al so the convention that in many
pr of essi onal dealings the matter of the
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fee was never openly tal ked about, which
could be very convenient, since it
precluded the client or patient from
argui ng about whatever sum his advi sor

m ght eventually indicate as a fitting
honorarium™ (1966 p. 37)

The established professions - the |aw,
nedi ci ne, and the clergy - held (or
continued to hold) estate-like positions

"The three ’'liberal professions’ of the
ei ghteenth century were the nucl eus
about which the professional class of
the nineteenth century was to form W
have seen that they were united by the
bond of classical education : . that their
broad and ill-defined functions covered
much that | ater woul d crystallize out

i nto new, 'speci alised, occupations :
that each, ultimtely, derived nuch of
its standing with the established order
in the State." (1966, p. 23)

18. The tine has come-to exam ne the
quality of the product or service,
control the price, floor to ceiling,
enforce conmitnment to the people who are
the third world clients, and practice
internal distributive justice oriented
on basic social justice so that the
prof ession may flourish w thout wholly
hitching the calling to the star of

mat eri al assessnent inmmuni sed by | aw
fromthe liabilities of other
occupations. We do not suggest that

| awyering in India needs a Nationa
Conmi ssion right now as in England and
el sewhere, nor do we subscribe to(the
U. S. situation on which the President
and the Chief Justice have pronounced.
We quote :

We are over-lawered . . . . Lawyers of
great influence and prestige led the
fight against civil rights and economc
justice . . . . They have fought

i nnovations even in their own profession
. . Lawyers as a profession have
resi sted both social change and econonic
reform

(President Carter, My, 1978)

W nay well be on our way to a society
overrun by hordes of |awers, hungry as
| ocusts, and brigades of justices in
nunbers, never before contenpl at ed.
(U.S. Chief Justice Burger)

19. Law Reformincludes Lawyer Reform
an issue which the petitioner has
unwittingly laid bare. After all, as
Prof. Connel states :

Criticismof relatively conservative
institutions in tines of socia
questioning is hardly a new phenonenon.
(Australian Law Journal, Vol. 51, p
351)"

In State of U P. vs. Ranesh Chandra Sharma and O hers
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(1995) 6 SCC 527], Vermm, CJ speaking for the Bench opined

“I'n view of the clear provision in
clause (3) of para 7.06 that the

"appoi ntment of any |egal practitioner
as a District Governnent Counsel is only
pr of essi onal engagement”, it is
difficult to appreciate the subm ssion
for which sustenance is sought fromthe
provi sions contained in the same manual
The appoi ntnent being for a fixed term
and requiring express renewal in the
manner provided in the Manual, there is
no basis to contend that it is not a

pr of essi onal engagenent of a | ega
practitioner but appointnment to post in
government service which continues till
attaining the age of superannuation. In
the earlier decisions of this Court

i ncl udi ng Shrilekha Vidyarthi, the
appoi ntnent-of District Governnent
Counsel under the Manual has been
under st ood only as a professiona
engagenment of a legal practitioner. This
contention is, therefore, rejected.

Anot her Bench of this Court in Harpal Si‘ngh Chauhan and

QO hers etc. vs. State of U P. [(1993) 3 SCC 552] upon a
detail ed di scussion of the rel evant provisions of the Lega
Renmenbr ancer Manual ‘as al so sub-sections (4),(5) and (6) of
the Code of Crimnal Procedure opined

"16. As already nentioned above, Section
24 of the Code does not speak about the
ext ension or renewal of the term of the
Public Prosecutor or Additional Public
Prosecutor. But after the expiry of ‘the
term of the appointment of persons
concerned, it requires the sane
statutory exercise, in which either new
persons are appoi nted or those who have
been working as Public Prosecutor or

Addi tional Public Prosecutor, are again
appoi nted by the State Governnent, for a
fresh term The procedure prescribed in
the Manual - to the extent it is not in
conflict with the provisions of Section
24 - shall be deened to be suppl enenting
the statutory provisions. But merely
because there is a provision for
extension or renewal of the term the
sane cannot be claimed as a matter of
right."

17. It is true that none of the
appel l ants can claim as a matter of
right, that their terns should have been
ext ended or that they should be
appoi nt ed agai nst the existing
vacanci es, but, certainly, they can make
a grievance that either they have not
received the fair treatnent by the
appointing authority or that the
procedure prescribed in the Code and in
the Manual aforesaid, have not been

foll owed. While exercising the power of
judicial review even in respect of
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appoi nt nent of nenbers of the | egal
profession as District Governnent
Counsel , the Court can exam ne whet her
there was any infirnmty in the "decision
maki ng process". O course, while doing
so, the Court cannot substitute its own
j udgrment over the final decision taken
in respect of selection of persons for
those posts."

The Court enphasized that the nenbers of the | ega
profession are required to maintain high standard of |ega
ethics and dignity of profession and further they are not
supposed to solicit work or seek mandamus fromcourts in
matters of professional “‘engagenents.

Despite the same to a limted extent in sonme cases the
orders of non-renewal of the termof the District CGovernnent
Counsel were interfered with on the ground that the District
Magi st rat'e had not performed his duty as enjoined by |aw

In relation to appoi nt ment of the standing counsels for

the H gh Court, this Court, however, in State of U P. and
O hers etc. vs. U P State Law Oficers Association and

QO hers etc. [(1994) 2 SCC 204] whil e distinguishing

Shril ekha Vidyarthi (supra), observed that |egal profession
is essentially a service oriented profession. Noticing the
changi ng scenario as also growmh of litigation, this Court
enphasi zed the obligation on the part of the CGovernnent or
the public body to engage the nmobst conpetent | awer for
conducting their affairs stating that rel ati onship between
the lawer and his client is one of thetrust and

confi dence. The client engages a | awyer for persona
reasons and would be at liberty toleave himalso for the
same reasons. It was observed

"18. The node of appoi ntnment of lawyers
for the public bodies, therefore, has to
be in conformty with the obligation
cast on themto select the nost
meritorious. An open invitation to the

| awyers to conpete for the posts is by
far the best npbde of such sel ection. But
sonetines the best nmay not conpete or a
conpetent candi date nay not be avail abl e
fromanong the conpetitors. In such

ci rcunst ances, the public bodies may
resort to other methods such as inviting
and appointing the best avail abl e,

al t hough he may not have applied for the
post. Whatever the nethod adopted, it
must be shown that the search for the
nmeritorious was undertaken and the

appoi ntnents were made only on the basis
of the nerit and not for any other

consi deration."

NATURE OF OFFI CE

The District Governnent counsel appointed for

conducting civil as also crinmnal cases hold offices of
great inportance. They are not only officers of the court
but also the representative of the State. The court reposes
a great deal of confidence in them Their opinion in a
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matter carries great weight. They are supposed to render
i ndependent, fearless and non-partisan views before the
court irrespective of the result of litigation which may
ensue.

The Public Prosecutors have greater responsibility.

They are required to performstatutory duties independently
havi ng regard to various provisions contained in the Code of
Crimnal Procedure and in particular Section 320 thereof.

The public prosecutors and the CGovernnent counsel play
an inportant role in admnnistration of justice. Efforts are
required to be made to inprove the management of prosecution
in order to increase the certainty of conviction and
puni shment for nost serious offenders and repeaters. The
prosecutors shoul d not be over-burdened with too nany cases
of widely varying degree of seriousness with too few
assi stants and inadequate financial resources. The
prosecutors are required to play a significant role in the
adm ni stration of justice by prosecuting only those who
shoul d be prosecuted and rel easing or directing the use of
non- puni tive met hods of treatment of those whose cases woul d
best be processed.

The District Governnent Counsel represent the State.

They, thus, represent’ the interest of general public before
a court of law. The Public prosecutors while presenting the
prosecution case have a duty to see that innocent persons
may not be convicted as well as an accused guilty of

comm ssion of crinme does not go unpuni shed. ~Mintenance of
| aw and order in the society and, thus, to sonme extent

mai nt enance of rule of law which is the basic fibre for
uphol ding the rule of denmbcracy lies in their hands. ' The
CGovernment counsel, thus, must have character, conpetence,
sufficient experience as al so standing at the Bar. The need
for enploying meritorious and conpetent persons to keep the
standard of the high offices cannot be minimzed. The

hol ders of the post have a public duty to perform ~ Public
el enent is, thus, involved therein

In the matter of engagement of a District Governnent

Counsel , however, a concept of public office does not cone
into play. However, it is true that in the matter of

Counsel , the choice is that of the Government and none can
claima right to be appointed. That nust necessarily be so
because it is a position of great trust and confidence. The
provision of Article 14, however, will be attracted to a
limted extent as the functionaries naned in the Code of
Crimnal Procedure are public functionaries. They al so have
a public duty to perform |f the State fails to di scharge
its public duty or act in defiance, deviation and departure
of the principles of law, the court may interfere. The
court may also interfere when the legal policy laid down by
the CGovernnment for the purpose of such appointnments is
departed from or nmandatory provisions of |aw are not
conplied with. Judicial review can also be resorted to, if
a hol der of a public office is sought to be renoved for
reason de’' hors the statute.

The appoi ntnment in such a post nmust not be politica

one. The Manual states that a political activity by the
District Governnent Counsel shall be a disqualification to
hol d t he post.

We cannot but express our angui sh over the fact that in
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certain cases reconmrendations are nade by the District

Magi strate having regard to the political affinity of the

| awyers to the party in power. Those who do not have such
political affinity although conpetent are not appointed.
Legal Renenbrancer’s Manual clearly forbids appoi ntnent of
such a | awyer and/or if appointed, renmoval fromhis office.
The District Judge and the District Magistrate, therefore,
are duty bound to see that before any recomendati on i s not
made, or any political affinity. They nust also bear in

m nd that the Manual postul ates that any | awer who is
guilty of approaching the authorities would not be entitled
to be considered for such appoi nt nment.

The State, therefore, is not expected to rescind the

appoi ntnents with the change in the Governnment. The

exi sting panel of the District Government Counsel nmay not be
di sturbed and a fresh panel cone into being, only because a
new party has taken over change of the Government.

SUBM SSI ONSOF BI-O- DATA:

During hearing of the matter, a question arose as to
whet her submi ssion of “bio data pursuant to issuance of a
notice therefor by the District Magistrate or the District
Judge woul d anmount 'to soliciting briefs within the neaning
of Rule 36 of the Bar Council of India Rules or not.

The question came up for consideration before a Ful

Bench of the Andhra Pradesh H gh-Court in B. Rajeswar Reddy
and others vs. K  Narasinmhachari and others [2001 (6) ALT
104]. The court noticed

"15. It may not al ways be possible for
the District and Sessions Judge to have
enough tine to know all the advocates
who are fit to be appointed as Public
Prosecutors. He, therefore, may be
entitled to consult his colleagues
particul arly when Additional Public
Prosecutors are required to be appointed
in their Courts also.

16. Before such reconmendati ons are nade
the District and Sessions Judge and his
col | eagues, appear to have called for
applications for making the things nore
transparent. It is true the post of the
Publ i c Prosecutor occupies a high
position in the scheme of crimna
justice delivery system His honesty,
impartiality, firmess and ot her
qualities will have to be taken into
consi deration."

Referring to the judgnent of this Court in Harpal Singh
Chauhan (supra), the H gh Court held that filing of such
applications on the part of the advocate woul d not attract
the vice of Rule 36 as the advocates would not file any
application on their own.

PROVI SO TO PARA 7.03(3):
We nmay al so notice that according to M. Ranjit Kunar

| ear ned seni or counsel, the proviso appended to cl ause (3)
of Para 7.03 is being m sused.
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The proviso evidently was inserted with a noble
purpose. Such a provision was evidently nade having regard
to the fact that an advocate having a deep sense of self-
respect may not file any application for his appointnent as
a District Governnent Counsel despite calling for
applications by the District Magistrate in this behalf. The
District Magistrate in a given situation nay have to
persuade very conpetent persons to take the offer in public
interest as also in the interest of the State. But recourse
to the said provision cannot be resorted to for genera
appoi ntnents. The said proviso nmust be taken recourse to
only in very very exceptional cases. Even in relation
thereto, consultation with the District Judge should be held
to be inperative

CONSULTATI ON

Keeping in mnd the aforenmentioned | egal principles the
guesti on which arises for consideration in these appeals is,
the nature and extent of consultation, a Collector is
required to nake with the District Judge.

The age-old tradition onthe part of the State in
appointing the District Governnent Counsel on the basis of
the recommendations of the District Col l'ector in
consultation with the District Judge i's based on certain
principles. Wereas the District Judge is supposed to know
the nmerit, conpetence and capability of the concerned

| awyers for discharging their duties; the District

Magi strate i s supposed to know their conduct outside the
court vis-‘-vis the victins of offences, public officers,

Wi tnesses etc. The District Magistrate is al so supposed to
know about the conduct of the CGovernnent counsel as also
their integrity.

We are also pained to seethat the Stat of WUtar
Pradesh al one had anended sub-section (1) of Section 24 and
del et ed sub-sections (3), (4) and (5) of Section 24 of the
Code of Criminal Procedure. Evidently, the said |egislative
step had been taken to overcome the decision of this Court
in Kumari Shrilekha Vidyarthi (supra). W do not see any
rationale in the said action. The |earned counsel appearing
for the State, when questioned, submtted that such a step
had been taken having regard to the fact that exhaustive
provisions are laid down in Legal Renenbrancer Manual which
is a conplete code in itself. W see no force inthe said
subm ssion as a | aw cannot be substituted by executive
i nstructions which may be subjected to adm nistrative
vagari es. The executive instructions can be anended,
altered or withdrawn at the whins and caprice of the
executive for the party in power. Executive instructions,
it is beyond any cavil, do not carry the sanme status as of a
statute.

The State should bear in mind the dicta of this Court
in Mundri ka Prasad Singh (supra) as regard the necessity to
consult the District Judge. While nmaking appointments of
District CGovernnent Counsel, therefore, the State should
give primacy to the opinion of the District Judge. Such a
course of action would denonstrate fairness and
reasonabl eness of action and, furthernore, to a | arge extent
the action of the State woul d not be dubbed as politically
notivated or otherwi se arbitrary. As noticed herei nbefore,
there al so does not exist any rational e behind del etion of
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the provision relating to consultation with the H gh Court
in the matter of appointment of the Public prosecutors in
the High Court. The said provision being a salutary one, it
is expected that the State of U P. either would suitably
amend the sane or despite deletion shall consult the High
Court with a viewto ensure fairness in action

CONCLUSI ON

For the aforementioned reasons, we are of the opinion
that the impugned judgment cannot be sustained which is set
asi de accordingly. The appeal is allowed but in the facts
and circumstances of the case, there shall be no order as to
costs.




