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HEADNOTE

Twel ve naned persons, including the two appellants, were
charged wth having formed an unlawful assenmbly wth the
comon object of committing the nurder of three persons:.
The Sessions Judge acquitted seven of the accused but
convicted five under s. 302 read with 149 and s.. 302 read
with 34 of the Penal Code. He sentenced the appellants to
death and the other three to inmprisonment for life. On
appeal, the High Court acquitted one of the other three
convi cted persons but nmmintained the conviction and
sentences of the appellants and the two others. The/ Hi gh
Court held that there were ten to thirteen persons- in the
unl awful assenbly though the identity of all the persons
except four had not been established, that all these persons

had the comon object and the comon intention of killing
the victine and that the killing was done in prosecution  of
the comon object of the unlawful assenbly and in further-
ance of the common intention of all. The appellants

contended that they having been charged with sharing the
conmon object and common intention wth certain named
persons, it was not
173

open to the H gh Court to hold that they shared the common
obj ect or the comon intention wth certain ot her
unspeci fied persons or with sonme of the persons who had been
acquitted, and that in the absence of any finding that the
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appel lants gave the fatal blows they could not be held
constructively liable for the nurders either under s. 149 or
S. 34, Penal:Code, for blows given by some unknown persons.
Hel d, that the appellants had been rightly convicted. Even
though the nunmber of convicted persons was less than five
the Hgh Court could still apply s 149 in convicting the
four persons. There was nothing in |aw which prevented the
Hi gh Court fromfinding that the unlawful assenbly consisted
of the four convicted persons and sonme unidentified persons,
who together nunbered more than five. |In doing so the High
Court did Dot make out a new unlawful assenbly different
from that charged ; the assenbly was the sanme assenbly but
what had happened was that the identity of all the nenbers
had not been clearly established.

Kapi l deo Singh v. The King, [1950] F.C.R 834, Dalip Singh
v. State of Punjab, [1954] S.C. R 145 and Nay Singh wv.
State of Uttar Pradesh, A l1.R 1954 S.C. 457, applied.

There mwas no difficulty in the application of s 34, Pena
Code as the nunber of convicted persons was four and there
was a clear finding that they shared the conmon intention
with sone others whose identity was not established. Even
if it was not known whi ch particul ar person or persons gave
the fatal blows, once it was found that the nurders were
conmitted in furtherance of the common intention of all
each one of such persons was liable for  the nurders as
though they had been conmitted by hi m al one. The section
was intended to neet a case where nmenbers of a party acted
in furtherance of the conmon intention of all but it was
difficult to prove exactly the part played by each of them
Wasi m Khan v. The State of U tar Pradesh, [1956] S.C.R 191
referred to.

Prabhu Babaji Navle v. The State of Bonbay, A'l.R 1956 S.C.
51, di stingui shed.

JUDGVENT:

CRI'M NAL APPELLATE JURI SDI'CTION: Crimnal Appeal No. 72

1959.
Appeal by special |eave fromthe judgment and order

of

dat ed
the 2nd April, 1959, of the Bombay H gh Court at Rajkot,
Confirmation Case No. 2 of 1959 and Crl. Appeal No. 32

in
of

1959, arising out of the judgment and order dated February

18, 1959, of +the Court of the Sessions Judge of
Saurashtra, at Rajkot in Sessions Case No. 18 of 1958.
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Jai CGopal Sethi, B. L. Kohli and K.~ L.~ Hathi, for

appel | ant s.

H J. Umwigar, D. Gupta for R H . Dhebar, for

respondent.

Madhya

t he

t he

1959. Novenber 10. The Judgnment of the Court was delivered

by

S. K DAS J.-This is an appeal by special |eave. The

two

appel l ants are Mepa Dana and Vashram Dana. The l'earned

Sessions Judge of Rajkot tried themalong with ten
persons for various offences under the Indian Pena

ot her
Code,

i ncludi ng the of fence of murder punishable under section 302

read with ss. 149 and 34 of the Indian Penal Code. O

twel ve persons whomhe tried, the |learned Sessions

t he
Judge

acquitted seven. He convicted five of the accused persons.
The two appellants were sentenced to death, having been

found guilty of the offence under section 302 read with
149, as also s. 302 read with s. 34, Indian Penal Code;

S.

t he

ot her three convicted persons were sentenced to inprisonment

for life. No separate sentences were passed for the

m nor
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of fences alleged to have been commtted by them

Al  the convicted persons preferred an appeal to the High
Court of Bombay. There was also a reference by the Sessions
Judge wunder s. 374, Code of Criminal Procedure, for
confirmation of the sentence of death passed on the two
appel | ant s. The appeal and the reference were hear d
together and by Its judgnent pronounced on April 2, 1959,
the High Court affirmed the conviction of four of the
convi cted persons, nanely, the two appellants and two ot her
convicted persons who were accused nos. 1 and 11 in the
trial court. The High Court allowed the appeal of accused
no. 8 and set aside the conviction and sentence passed
against him It is worthy of note here that as a result of
the judgnment pronounced by the Hi gh Court, the nunber of
convi cted persons canme down to four only. We are
enphasi sing this circunstance at this stage, because one of
the argunents advanced on behal f of the appellants wth

175
regard -to ~their convictions for the offence punishable
under S. 302 read with S. 149 centres round this fact. We

bad earlier stated that the nunber of persons whom the
| earned Sessions Judge tried was twelve only. However, the
prosecuti on case which we shall presently state in a little
greater detail was that there were altogether thirteen
accused persons who constituted the unlawful assenbly and
conmitted the offences in question in prosecution of the
conmon object of the assenbly or in furtherance of the
comon intention of all. One of them however, was a
juvenile and was tried by a Juvenile Court under the Sau-
rashtra Children Act, 1956. That is why the nunber of
accused person,;  before the |learned Sessions Judge was
twelve only. The case record before us does not disclose
the result of the trial in the Juvenile Court, though it has
been stated on behalf of the appellants that that tria
ended in an acquittal.

It, is necessary nowto state what the prosecution case
agai nst the twel ve accused persons was. There is a village
called Nani Kundal within police station Babra in the

district of Madhya Saurashtra. |In that village |ived one
Shavshi, who had four sons called Kurji Harji, Mtha, and
Virji. One Dana Bharwad, described as accused no. 1 in the

trial court, also lived in the same village. He had three
sons called Amra, Mepa and Vashram W have already stated
that Mepa and Vashram are the two appel | ants before us. In
the beginning of the year 1958 Amra was murdered and Harji
and Mtha were tried for that nurder by the learned Sessions
Judge of Rajkot. He, however, acquitted themon My 14,
1958. This caused dissatisfaction to Dana and his two sons
Mepa and Vashram On July 14,1958, Harji. Mtha, and Virji
went to a place west of the village where they had a cluster
of huts. This place was north of another cluster of | huts
bel onging to Dana. Wen the aforesaid three brothers were
engaged in sone agricultural operations, they were, attacked
by a nob of persons led by the two appellants who were arned

with axes. Harji was pounced upon and felled by bl ows. He
nanaged to get up and ran towards the

176

vil | age. Si mul taneously, Mtha and Virji also ran nore or
less in the same direction. The three brothers were,
however, pursued. Kurji, the fourth brother, and other
rel atives of Shavshi ran towards the place of occurrence.
Kurji was the first to arrive and the prosecution case was
that Kurji was struck down by the two appellants and

ot her nenbers of the unlawful assenbly. He died then and
there. Harji was then assaulted for the second tine and he




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 4 of 11

also fell down and died then and there. Lastly, Mtha was
surrounded and assaulted. He also fell down and died there.
The nother of the four brothers, Kurji, Harji, Mtha and
Virji, as soon as she canme to know of the death of three of
her sons, arrived at the place of occurrence. She then went
to the shop of one Kalidas, a l|eading resident of the

vi | | age. There she met one Arjan who was a village
chowki dar . Arjan was informed of what had happened and he
went to village Barwala, where a police out-post was
si tuat ed. He informed one Anantrai who was in-charge of

that out-post. Anantrai prepared an occurence report which
he sent to the officer-in-charge of Babra Police Station
This was the first information of the case. Babra is
situate at a distance of about thirteen or fourteen nmiles
from village Nani Kundal, and the Sub-Inspector of Police
arrived at the village at about 10-45 p.m Thereafter, an
investigation was held;, and the thirteen accused persons
were sent-up for trial
Substantially, the defence of the appellants was that they
had been fal sely inplicated out of enenity and had nothing
to dowith the nurder of the three brothers, Kurji, Harj
and Mtha. The case of Dana, accused No. 1, was that on the
day in question his son Mepa was pursued and attacked by
Harji, Mtha and Kurji. Thereupon, Dana went there to save
his son Mepa and received an injury on his left band. He
then ran away fromthe scene of ‘occurrence. He disclained
any know edge of the attack on Kurji, ‘Harji and Mtha.
The prosecution exam ned ten eye-w tnesses. O these seven
were relatives of Shavshi and three,

177
nanely, Nagji, Bhura-and Dada, were independent persons.
The Ilearned Sessions Judge accepted substantially t he
evi dence of the ten eyew tnesses, but decided not to act on
the testinmony of the relatives of Shavshi unless there was
ot her independent corroborative evidence or circunstance.
Proceeding on that basis, the | earned Sessions Judge found
that the three i ndependent ‘witnesses Nagji, Bhura and Dada,
corroborated the evidence of the relatives'with regard to
four of the five accused persons, nanely, the two appellants
and accused nos. 1 and 11. - As agai nst accused no. 8, the
| ear ned Sessions Judge relied upon the evidence relating to
the discovery of an axe, which was stained wi th human bl ood,
as a corroborative circunstance. In the result he convicted
the two appellants and accused nos. 1, 8, and 11
The High Court was not satisfied with the evidence against
accused no. 8. As to the conmon object or compn intention
of the persons who constituted the unlawful assenbly, it
sai d:
"From the prosecution evidence, there is no doubt whatsoever
that nore than five persons were operating at the scene of
of fence, though the identity of all the persons has not been

establ i shed except the accused nos. 1, 2, 3 and 11. There
is no doubt on the prosecution evidence that nore than five
persons, i.e., as many as ten to thirteen persons took part

in this offence. Therefore, there is no doubt that these
persons had formed thenselves into an unlawful assenbly.
From the prosecution evidence, it is clear that the comon
obj ect of these persons was to conmit nurders and that these
persons entertained common intention to nmurder the victins.
There is also evidence to show that all these persons
carried heavy axes. Therefore, there is no doubt that the
of fences under sections 147, 148, 302/ 149 and 302/34 of the
I ndian Penal Code had been committed and that the accused
nos. 1, 2,3 and 11 are liable to be convicted for these
of fences. "
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W proceed now to state the arguments which have been

advanced before us on behal f of the appellants. The nmain
argunent is that the conviction of the

23

178

appel l ants for the offence of nmurder, with the aid of either
s. 149 or s. 34, Indian Penal Code, is bad in | aw and cannot

be sustained. Learned counsel for the appel l ants has
submitted that his clients are liable to be convicted and
puni shed for the individual acts of assault which are proved
against them but in the circunstances of this case,
they cannot be convicted of the offence of nurder. Thi s
argunent |earned counsel had developed in two different
ways.

He has pointed out that the prosecution put up a definite
case that thirteen naned persons formed an unl awf u
assenbly, the common object of which was to kill the three
brothers —earlier named; twelve of themwere tried by the
| earned Sessions Judge who acquitted seven and the High
Court acquitted one nore. This brought the nunber to four
but the Hi gh Court found that there were nore than five
persons, that is as many as ten to thirteen persons who took
part in the offence; This finding, so | earned counsel has
submitted, amounts to this; the four convicted persons
formed an /unlawful assenbly , with the necessary conmon
object, either with some of the acquitted persons or wth
certain unspeci fied persons, who were never put on trial on
the sane indictment and about whom no indication was given
by the prosecution either in the charge or in the evidence
| ed. Hs contention is that in viewof the finding of the
Hi gh Court which resulted in the nunber of convicted persons
falling below the required nunber of five, it was not open
to the Hgh Court to nake out a case of a ' new unlaw ul
assenbly consisting of the four convicted  persons and
certain unspecified persons; nor could any of the acquitted
persons be held, in spite of ‘the acquittal, to be menbers of
an unlawful assenbly, for (their acquittal is good for al
purposes and the legal effect of the acquittal is that they
were not menbers of any unlawful assenbly. Thus, learned
counsel has contended that the conviction of the appellants
for the offence of nurder with the aid of ' s. 149, Indian
Penal Code, is bad inlaw. This is the first of the two
ways in which he has devel oped his argunent.
179

Hi s second argunent wi der in scope and enbraces both ss. 149
and 34, Indian Penal Code, and it is this. He has pointed
out that though the finding is that. the two appellants
assaulted Harji and Kurji with their axes, there is no
finding as to who gave the fatal blows to these brothers.
Kurji had as nany as four ante norteminjuries, three on the
neck and head and one on the arm H s death was due to a
depressed fracture of the right tenmporal bone and a fissured
fracture of the parietal and occipital bones. 'Harji had has
many as thirteen ante norteminjuries including a fracture
of the skull. So far as Mtha was concerned, he had
sustained a fracture of the frontal bone of the left side of
his head, a crushed fracture of the nose and socket of the
left eye, and a fracture of the maxillar bones on both
sides; in other words, Mtha' s skull was practically smashed
in. The contention of the |earned counsel is that in the
absence of any finding that the appellants or the convicted
persons alone caused the aforesaid fractures by the blows
given by them the appellants cannot be held constructively
liable, either under s. 149 or s. 34, Indian Penal Code, for
bl ows gi ven by some unknown person when the prosecution made
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no attenpt to allege or prove any such case. It is argued
that even assuming that the convicted persons, four in
nunber, had the necessary common intention of killing the

three brothers, none of themwould be Iiable under s. 34
I ndian Penal Code, for the acts of an unknown person or
persons who mght have given the fatal blows unless the
prosecution alleged and proved that the crimnal act was
done in furtherance of the comon intention of the convicted
persons and those others whose identity was not known; and
where thirteen naned persons are said to have conmitted a
murder in furtherance of the common intention of all, it is
not open to the prosecution to say, on acquittal of nine of
those persons, that the remaining four commtted the nmurder
nerely on the finding that they bad a comobn intention but
wi t hout any proof whatsoever that they or any of them gave
the fatal bl ows.

180

The two argunents overlap to sonme extent, though the first
i s applicable specifically in respect of the charge under s.
149, I ndian Penal Code, and the second to both ss. 149 and

34, Indian Penal Code. W shall presently consider these
argunents. But before we do so, it is necessary to state
that rmuch confusi on coul d have been avoided in this case

if the two charges-one under s. 149 and the other under s.
34were not mxed up: the difference between the two sections
has been pointed out in several previous decisions of this
Court, and though we consider it unnecessary to reiterate
that difference, we nust state that the difference should
have been kept in mind and the two charges should not have
been rolled wup-into oneas was donein the present case.
We are satisfied, however, that no prejudice was caused and
the appellants have had a fair trial

To go back to the argunents wurged on ‘behalf of the
appel lants; it is necessary, first, to understand clearly
what the finding of the final Court of fact is. e
have earlier quoted that finding in the very words in which
the learned Judges of the High Court expressed it. That
finding stated-(1) there was no doubt that nmore than five
persons constituted the wunlawful assenbly, though  the
identity of all the persons except those four who were
convi cted was not established ; (2) that the total nunber of
persons constituting the unlawful —assenbly was ten to
thirteen; (3) that all the ten to thirteen persons had the
conmon object and common intention of killing Kurji, Harji
and Mtha; and lastly (4) that the killing was done -in
prosecution of the common object of the unlawful assenbly

and in furtherance of the common intention of all, and the
appel lants took a nmpjor part in the assault on two of the
brothers, Kurji and Harji. The question that arises now is

this: in view of these findings of the High Court, can it be
said that the H gh Court wongly applied s. 149, because the
nunber of convicted persons was only four? W think that
the answer nust be in the negative. W nay say at once that
the H gh Court does not find that the unlawful assenbly con-
sisted of the four convicted persons and sone of the

181

acquitted persons. That clearly is not the finding of the
High Court, because it says that " the identity of all the
persons has not been established except that of accused nos.
1, 2, 3 and 11. " The finding of the Hgh Court really
nmeans that the four convicted persons and sone other persons
whose identity was not established, totalling ten to
thirteen in nunber, constituted the wunlawful assenbly.
Therefore, it is unnecessary in the present case to enbark
on a discussion as to the legal effect of the acquittal of
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nine of the accused persons, except to state that we nay
proceed on the footing that the acquittal was good for al
purposes and none of those nine persons can now be held to
have participated in the crime so that the remaining four
persons may be held guilty under s. 149, Indian Penal Code.
That does not, however, conclude the matter. Nothing in |aw
prevented the H gh Court fromfinding that the unlawfu
assenbly consisted of the four convicted persons and sone
uni dentified persons, who together nunbered nore than five.
We have advisedly said, ',Nothing in law etc"; for, whether
such a finding can be given or not nust depend on the facts
of each case and on the evidence |ed. It is really a
guestion of fact to be determined in each case on the
evi dence given therein. Learned counsel for the appellants
has argued before us, ‘as though it is a matter of law, that
it was not open to the H gh Court to cone to the finding to
which it cane, ~because the prosecution case was that
thirteen named persons constituted the unlawful assenbly.
We ‘are - unable to accept this argunent as correct. W do not
think that there was any such legal bar as is suggested by
| earned counsel, though there nmay be cases where on the
facts proved it will be inpossible to reach a finding that
the convicted persons, less than five in nunber, constituted
an unl awful assenbly with certain other unspecified persons
not mentioned in the charge. That consideration apart, any
nere error, onmission or irregularity in the charge will not
invalidate the finding in this case as -a matter of law. So
far as the finding can be said to have travelled beyond the
letters of the
182

charge, the appellants have not proved any prejudice,
and in the absence of prejudice no conplaint can now De made
of any defect in the charge.
Lear ned counsel has then submtted that the finding
of the H gh Court mkes out a case of a new unlawfu
assenbly which is different fromthat suggested by the
prosecution case. W do not think that that viewis correct
either. The assenbly is the same assenbly, 'but what has has
happened is that the identity of all the nenbers of the
unl awful assenbly has not been clearly established though
the nunber has been found to be nore than five. W do not
think that it is unusual for w tnesses to make nistakes of
identity when a |arge nunber of persons are ~concerned in
conmitting a crine; in any event it is a questionof fact to
be decided in each case and is not a question of |aw.
Much reliance has been placed by |earned counsel for the
appellants on the following observations in Archbold's
Crimnal Pleading, Evidence and Practice (Thirty-fourth
edition, pp. 200-201).
"Wher e Sever al prisoners are included -in t he sane
indictment, the jury nmay find one guilty “and acquit the
others, and vice versa. But if several are indicted for a
riot, and the jury acquit all but two, they 'nmust acquit
those two also, unless it is charged in the indictnent, and
proved, that they commtted the riot together wth sone
ot her person not tried upon that indictnment."
Simlar observations occur in Hawkins's Pleas of the Crown
(2 Hawk. c. 47, s. 8)
That on an indictnent for a riot against three or nore, if a
verdict acquit all but two, and find themguilty; or on an
indictnment for a conspiracy, if the verdict acquit all but
one, and find himguilty, it is repugnant and void as to the
two found guilty in the first case, and as to the one found
guilty in the second, unless the indictnent charge themw th
having made such a riot or conspiracy simul cum aliis
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juratoribus ignotis; for otherwise it appears that the
def endants are found guilty of -an offence

183
whereof it is inmpossible that they should be guilty; for
there can be no riot where there are no nore persons than
two, nor can there be a conspiracy where there is no
partner. Yet it seens agreed, that if twenty persons are
indicted for ariot or’' conspiracy, and any three found
guilty of the riot, or any two of the conspiracy, the
verdict is good." W do not think that these observations
hel p the appellants in the present case. They relate to the
effect of a verdict of the jury at common | aw, which may be
either (a) general, or (b) partial or (c) special. In a
special verdict, the facts of the case are found by the
jury, the legal inference to be derived from them being
referred to the court. |If, therefore, the jury find only
one man guilty of conspiracy and two guilty of a riot, they
are really finding the defendants (to use the phraseol ogy of
Hawkins) " ~guilty of an offence whereof it is inpossible
that -~ they should be guilty; for there can be no riot where
there —are no nore persons than two, nor can there be a
conspiracy where there is no partner." oviously, the.
observations refer to those cases where the verdict of the
jury does not and cannot inply that there were nore than one
conspirator, or nore than two persons in a riot. This is
nade clear by the further statenent that " if twenty persons
are indicted for a riot or conspiracy, and any three found
guilty of ‘the riot, or any two of ‘the conspiracy, the
verdict is 'good." The legal position is clearly and
succinctly put in Harris’s Crimnal Law (Nineteenth edition
p. 474.)
" When several persons are joined in one indictnent the jury
may convict sonme and acquit others. I n some cases, however,
the acquittal of one nmay render the conviction of the other
or others inpossible; inconspiracy, for exanmple, at |east
two of the prisoners nust be convicted, and in riot at |east
three, unless those convicted are charged with having been
engaged in the conspiracy or riot with sone other person or
persons not tried upon that
i ndi ctent. "
In Topan Das v. The State of Bonbay (1), this Court
proceeded on the sane principle, viz., that according to
(1) [1955] 2 S.C.R 881

184

the definition of crimnal conspiracy in s. 120-A |Indian
Penal Code, two or nore persons must be partners to
such an agreenment and one person al one can never be
hel d guilty of crim nal conspi racy for t he
sinmple reason that he cannot conspire with hinself. That
was a- case in which four named individual s- were charged

with having commtted crimnal conspiracy, ‘but three were
acquitted of the charge. The distinction between that ' case
and the case under our consideration lies in this: in /Topan
Das’s case it was not possible to find, after the acquitta
of three persons out of the four charged, that there was any
partner to the conspiracy whereas in the case before us the
finding is that there were ten to thirteen persons who
constituted the unl awful assenbly with the necessary common
object but the identity of four only has been established.
The point wunder discussion arose in the decisions of the
Al | ahabad Hi gh Court, viz., Harchanda v. Rex (1), and Gulab
v. State (2), the latter over-riding the earlier decision
The decision in Qulab's case proceeded, however, on the
footing that it was open to the appellate court to find that
some of the acquitted persons had been wongly acquitted,
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although it could not interfere with such acquittal in the
absence of an appeal by the State GCovernment-an aspect
regarding which it is not necessary to say anything in this

case.
There are two ot her decisions, one of the Federal Court and
the other of this Court. In Kapildeo Singh v. The King (3),

the prosecution case was that 60 or 70 nen constituted the
unl awful assenbly, but the appellant in that case was
charged with thirteen others -with having committed certain
of fences in furtherance of the conmon object of the unlawfu
assenbly. The appellant was found guilty, but the thirteen
others who were charged along with the appellant were
acquitted as they were not properly identified. One of the
contentions raised in the Federal Court was that in al
fourteen persons having been charged wth rioting and
thirteen of them having been acquitted,

(1) (1951) I.L.R2 Al. 62.

(2) (1952) I.L.R 2 All. 726.

(3) (1950) F.C.R 834.

185

it-could not be hold that there was any unl awful assenbly of
five or nore pet-sons-whose compn object was to comit an
of f ence. Wth regard to this contention, it was observed
at pp. 837-838

" The essential question in a case under s. 147 is whether
there was an unlawful assenbly as defined ins. 141, |. P.
C., of five or nore than five persons.. The identity of the
persons conprising the assenbly is a matter relating to the
determi nation of the guilt of the individual accused, and
even when it is possibleto convict less than five persons
only, s. 147 still applies, if upon the evidence in the case
the court is able to hold that the person or persons who
have been found guilty were nmenbers of an assenbly of five
or nor e persons, known - or unknown, identified or
unidentified. In the present case, there is such a finding
and that concludes the matter."

We consider that these observations -apply with equal force
in the present case, and we do not think that t he
di stinction sought to be made by |earned counsel for. the
appellant on the basis that in Kapildeo's case (1), the
prosecution allegation was that there were 60 or 70 men in
the wunlawful assenbly, nakes any difference in the 1ega
posi tion. The sane vi ew was expressed again by this Court
in Dalip Singh v. State of Punjab (2):

" Before section 149 can be called in aid, the court mnust
find with certainty that there were at |least” five persons
sharing the comon object. A finding that three of ' them
"may or may not have been there’ betrays uncertainty on this
vital point and it consequently becones inmpossible to allow
the conviction to rest on this uncertain foundation

This is not to say that five persons ‘nust always be

convicted before section 149 can be applied. There are
cases and cases. It is possible in sone cases for Judges to
conclude that though five were unquestionably there the
identity of one or nore is in doubt. In that case, a

conviction of the rest with the aid of section 149 would be
good. But if

(1) [1950] F.C.R 834.

24

(2) [1954] S.C. R 145, 150.
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that is the conclusion it behoves a court, particularly in a
nmurder case where sentences of transportation in no |ess
than four cases have been enhanced to death, to say so with
unerring certainty."
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The sane view was reiterated in Nar Singh v. State of Utar
Pr adesh (1). We have stated earlier what t he
finding in the present case is: it is a clear finding-a
finding with certainty-that the nunber of persons who
constituted the unl awful assenbly was nore than five, though
the identity of four only has been established; and the

killing was done in prosecution of the common object of the
entire wunlawful assenbly Therefore, we see no serious
difficulty in applying s. 149, Indian Penal Code, in the

present case.

As to the application of s. 34 Indian Penal Code, we
consi der that the |egal position does not admt of any doubt
or difficulty. Four persons have been convicted of nurder
on the finding that all of themand some others had the
comon intention of killing three brothers; the appellants
took part in the-assault in furtherance of the comon
intention, and it is riot disputed that the comon intention

was achieved by murdering the three brothers, Kurji, Barji
and Mtha. The nunber  of convicted persons is nore than
one, and it does not fall bel ow the required numnber. What

then isthe difficulty in applying s. 34, Indian Penal Code?
Learned counsel says: "We do not know who gave the fata
blows ". W accept the position that we do not know which
particul ar person or persons gave the fatal blows; but once
it is found that a crimnal act was donein furtherance of
the common intention of all, each of such persons is liable
for the crimnal act as if it were done by him al one. The
section is intended to neet-a case in which it my be
difficult to distinguish between the 'acts of individua
menbers of a party who act in furtherance of the comon
intention of all or to prove exactly what part was taken by
each of them The principle which the section enbodies is
participation in sone action with the comon " intention of
conmitting a crime ; once such participation is established,
s. 34 is at once

(1) A 1.R 1959 S.C 457, 459.
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attracted. In the circunmstances, we fail to see what
difficulty there is in applying s. 34, Indian Penal Code, in
the present case. |In the course of his arguments learned

counsel has suggested that sone of the acquitted  persons
m ght have given the fatal blows and as they have  been
acquitted, the appellants cannot be constructively |iable
for their acts. W do not think that this a correct way of
looking at the matter. W are proceeding in this case on
the basis that the acquittal is good for all purposes, ~ and
we cannot bring in the acquitted persons-for an argunent
that they or any of them gave the fatal bl ows.

It is necessary to refer nowto two decisions of 'this Court
with regard to the application of s. 34, Indian Penal Code.
Learned counsel for the respondent has relied on Wasi m Khan
v. The State of Utar Pradesh (1). |In that case the  High
Court found that the appellant along with two others
conmtted the offences of robbery and nmurder; but the two
co-accused were acquitted. It was observed that on the
finding of the H gh Court the appellant could be convicted
by the application of s. 34, even though the two co-accused
of the appellant were acquitted. That was a case in which
the nunber cane down to one by the acquittal of the two co-
accused. The present case is a nuch stronger case in the
matter of the application of s. 34, because the nunber of
convicted persons who participated in the crinminal act in
furtherance of common intention of all is four. |In Prabhu
Babaji Navle v. The State of Bonbay(2) the appellant along
with four others was charged under s. 302 read with s. 34,
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I ndi an Penal Code; four others were acquitted. The question
was if the appellant could be convicted under s. 34 after
the acquittal of four others. Here again the nunber fell to
one, that is, belowthe required nunber. It was observed:

If these four persons are all acquitted, the elenment of
sharing a comon intention with them di sappears; and unless
it can be proved that he shared a conmobn intention wth
actual nurderer or

(1) [1956] S.C.R 191

(2) AI.R 1956 S.C. 51
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mur derers, he cannot be convicted with the aid of S.

34.

of course he could have been charged in the alternative
for having shared a comon intention with another or
ot hers unknown. But even then, the comon intention would
have to be proved either by direct evidence or by legitimte
i nference: It is inmpossible to reach such a conclusion on

the evidence in this case once the co-accused are elim nated
because the whol e gravanen of the charge and of the evidence
i s-thatthe appellant shared the common intention with those
ot her four and not wi th others who are unknown."
This decisioncan be distinguished on two grounds: (1) the
nunber fell ~ bel ow the required nunmber and (2) it was not
possible to reach a conclusion in that case that the
appel | ant shared the common intention with another or others
unknown. In our case the nunber of convicted persons is
four and each of them had the necessary conmon intention ;
secondly, there is a clear finding that. they shared the
common intention wth some others whose identity was not
est abl i shed. The decision in Prabhu Babaji Navle (1) does
not, therefore, stand in our way.
Lastly, there is the question of sentence. Learned counse
for the appellants has subnitted that the |esser sentence
shoul d be inmposed, and he has given three reasons in support
of his subm ssion: (1) that Anra, brother of the appellants,
was nurdered earlier in the year; (2) that the father of the
appel l ants was al so convicted but was not - given capita
puni shent, though he nust have influenced the appellants;
and (3) there is no finding that the appellants caused the
fatal injuries. W have exanmined the evidence and it shows
clearly enough that the appellants played a |eading  part
and, so far as Kurji and Harji were concerned, took a nmgjor
part in assaulting themw th heavy axes. The H gh Court
also carefully considered the sentence inposed on the
appel l ants and cane to the conclusion that having regard to
the enormty of the crime, viz., three prenmeditated and
col d- bl ooded
(1) AIl.R 1956 S.C. 51
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nmurders and the part played by the appellants, it would not
be justified in inmposing the | esser sentence.. W see no
good reasons for differing from the H gh Court and
interfering with the sentence.
For the reasons given above, the appeal fails and is
di sm ssed
Appeal dism ssed




