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ACT:

Madras Ceneral Sales Tax Act (9 of 1939), s. 18A-Tax |evied
under ultra vires part of section-Suit for r ef und-
Mai ntai nability-Limtation

HEADNOTE

The appellant-conpany was carrying on the business of
buil ding contractors. During the years 1948-49 to, 1952-53,
the appellant was assessed to sales-tax on the basis /that
the contracts executed by them were "works contracts". O
5th April 1954, the High Court held that the  relevant
provision of the Mdras GCeneral Sales Tax Act, | 1939,
enmpower i ng the State to assess i ndi vi si ble bui'l di ng
contracts was ultra vires the powers of the State
Legi slature. On 23rd March 1955, the appellant filed a suit
for the recovery of the anount of taxes illegally |evied and
collected from it. The trial court and the Hi gh Court
followi ng the decision in Raleigh Investnment Co. Ltd. v. The
CGovernor General in Council, [1947] L.R 74 1.A. 50, held
that the suit was not maintai nabl e because of s. 18A of the
Act, and that the renedy of the appellant was only to pursue
the machi nery provi ded under the Act.

In appeal to this Court, it was contended by the appellants
that : (i) The provisions of the Act and Rules relevant to,
i ndivisible works contracts were held by this Court also to
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be without |egislative conpetence and void, and therefore,
s. 18A did not bar a suit for the recovery of tax assessed
under ultra vires provisions; and (ii) the suit was wthin
time.

HELD: (i) (per Subba Rao, Wanchoo and Sikri, JJ.) The
assessnments in the present case were made in respect of
i ndivisible works contracts. This Court in the appeal from
the judgnment of the High Court agreed with the Hi gh Court
and held that the provisions which enabled the Ilevy of
sal es-tax in respect of such contracts were ultra vires the
powers of the Provincial Legislature, in the State of Madras
v. Gannon Dunkerley,[1959] S.C R 379. Therefore, the sales-
tax authorities have. acted outside the Actand not under it
in maki ng an assessnent on the basis of the relevant part of
the charging section which was declared to, be ultra vires
by this Court, and hence s. 18A was not a bar to the
mai ntainability of the suit. [237 F-G 252 D-E; 253A]

If a statute inmposes-a liability and creates an effective
machi nery  for deciding questions of law or fact arising in
regard to that liability, it may, by necessary inplication

bar the maintainability of a civil suit in respect of the
said liability. A statute may also, confer exclusive
jurisdiction on the authorities constituting the sai d
machinery to, decide finally a jurisdictional fact thereby
excluding by necessary inplication the jurisdiction of a

civil court in that regard. But an authority created by a
statute cannot question the vires of that statute: or any of
the provisions thereof, where under it functions. It nust
act under the Act and not outside it. |If it acts on the
basis of a provision of that statute which is ultra vires,
to that extent it would beating outside the Act. In that
event, a suit to question the validity of such an order made
outside the Act would certainly liein a civil court, The
foundation laid by the Judicial Conmittee in

230

Ral ei gh I nvestnent Co. case for construing the expression
"under the Act" has no legal basis. The entire reasoning of
the Judicial Conmittee was based upon the assunption that
the question of ultra vires can be canvassed and finally
deci ded through the ' machi nery provided under the |ncone-tax
Act . But the Incone-tax Officer, the Appellate  Assistant
Comm ssioner and the Appellate Tribunal are all. creatures
of that Act and whether the provisions of the Act are good
or bad is not their concern. As the Tribunal is a creature
of the statute it can only decide the dispute between the
assessee and the Commissioner in ternms of ‘the: provisions
"of the Act and the question of ultra vires is foreign to
the scope of its jurisdiction. |If an assessee raises such a
guestion, the Tribunal can only reject it on the ground that
it has no jurisdiction to entertain the objection or decide
on it. As no such question can be raised or can “arise on
the Tribunal’s order, the Hi gh Court cannot possibly give
any decision on the question of ultra vires, because its
jurisdiction under s. 66 is a special advisory jurisdiction

and its scope is strictly limted. It can, only decide
guestions of |law that arise out of the order of the Tribuna
and those that are referred to it. 'M appeal to this Court

under S. 66A(2) does not enlarge the scope of the
jurisdiction, for this Court can only do what the H gh Court
can. Any assessnent made on the basis of a provision which
is ultra vires cannot be a decision under the provisions of
the Act. If the charging section is wultra vires the
assessment nade thereunder is really one outside the Act.
[240H, 247H, 248 B, DH, 252 B-D, G H|

There is no justification for confining the expression
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"under the Act" in s. 18A, only to the power of the O ficer
to nake an assessnent and the procedure to be adopted by him
and not to the content of the assessment. The expression
refers both to the procedural and substantive provisions of
the Act, and the procedural nachinery under the Act can be
utilized only to decide disputes that arise wunder the
substantive provisions of the Act, which are not wultra
vires. [252 F, H|

Case | aw revi ewed.

Per Shah, and Ramaswam , JJ (dissenting) : The suit was
barred by the schenme of the Act and by s. 18A which was
| ater incorporated by Act 6 of 1951. [278 D

In substance this Court held in the Gannon Dankerley case
that the definition of "sale" in s. 2(h) nmust be read in the
light of and restricted by the legislative power of the
Provinces as contained in Entry 48 in List 11, Schedule VII
of the Government of India Act, 1935; and on that view, if a
works contract is one, entire and indivisible., there wll
be no sale of goods and no part of the consideration
recei ved for executing such a contract could be included in
the turnover. ~This Court declared that the taxing authority
may not, in conmputing the turnover of a dealer, include any
part of the receipts under a works contract which is one,
entire and indivisible, because the State Legislature had no
power to levy tax on transactions which are not transactions
of sale of goods. But this Court did not declare the clause
ultra vires: the Court nerely directed that the power to
levy tax in respect of a works, contract is not wholly
denied to the Provinces or States; in each case it has to be
consi dered whether the transaction involves sale of goods
strictly so called, or if it'is a transactionwhich is a
works contract "one, entire and indivisible.” If it .is the
latter, it would not be taxable, because there is no el enent
of sale of goods within that transaction, if it 'is the
former, the clenment of sale of goods would be taxable. The
approach confornms to a recognised rule. of interpretation
that it is always presuned that (the legislature /'did not
intend to,-transgress restrictions wupon its |egislative
powers, and it would be legitinate to read words used in a
statute as- subject to the

231

restrictions inposed by the Constitution —upon |egislative
power , so that the statute nmay harnonise wi th t he
constitutional restrictions. This rule applies unless the
restricted neaning of words makes the, ~legislation in-
conplete, wunintelligible or unneaning. Apparently w de

words of the definition clause and the charging section wll
not, on account of such restrictions, be rendered ultra
vires or invalid ; the words will be construed so as to
confer power upon the taxing authorities to assess tax only
withinlimted field. [259 F-G 260 E-G H, 261 A-C 263 G

Re : the Hindu Winen’s Rights to Property Act, 1937, ' [1941]
F.CR 12, applied.

Odinarily a taxing authority has power to ascertain whether
the transaction before himis taxable, and for that purpose
he my deternmine facts which have a bearing on t he
taxability of the transaction. He has also power to
interpret the provisions of the taxing Statute as well as of
any other statute which has a bearing on the question.
Wthin his jurisdiction is included power to decide finally
whet her the transaction submtted to his scrutiny is
t axabl e. Hi s decision is open to challenge by appropriate
proceedings in the hierarchy of tribunals set up for that
pur pose, but not outside the Act. [263 H, 264 B]

Kamala MIlls Ltd. v. State of Bonbay, [1966] 1 S.C R 64
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fol | owed.

The Madras Ceneral Sales Tax Act is a conplete code setting
up machinery for the I evy, assessnent, collection and refund
of tax : Dby the clearest inplication it excludes the
jurisdiction of the civil courts to nodify or set aside
assessnments under the Act by authorities invested with power
in that behalf. By enacting s. 18A the legislature did no
nore than enact what was clearly inplicit in the schene of
the Act. Absence of the section fromthe statute book for
the first tw years of assessment is therefore of no
materiality. [268 GH, 269 A

Even on the assunption that the portion added by Act 25 of
1947 into the definition of 'sale’ was subsequently decl ared
ultra vires by this Court ' in the Gannon Dunkerl ey case, the
suit to set aside or nodify an assessment on the assunption
t hat t he definition was.  wholly i nvalid, was not
mai nt ai nabl e. The. taxing officer in exercising his power
may err;  but he has authority to err in exercise of. his
jurisdiction. It matters little that the error he commts
is inthe interpretation of -a Constitutional prohibition

and not a statutory prohibition applying to the transaction
submitted to his scrutiny. ~There is nothing in the Act
which prohibits the taxing authority fromentertaining the
plea that a transaction is not taxable because it is in
respect of an exenpted commodity or is an exenpted sale, or
because it is not a transaction of ale, and there are anple
i ndications of an inplication to, the contrary. |If by an
erroneous deci si on, he, can clot he hisnsel f with
jurisdiction, which on a true view of the facts or law he
does not possess, it is difficult to appreciate the ground
on which it can be asserted that he nust decline to
adj udi cate when the vires of a part of the statute which he
has to administer fall to be determ ned. In a |large ' nunber
of cases in which proceedings relatingto taxation  have-
reached the H gh Court by way of reference, appeal or
revision and this Court in appeal fromthe H gh Court, the
gquestion of the vires of the (statute under which the
authority functioned was raised, entertained and  decided.
[269 B-C, GH 270 B, DE; 271 C D

Ral ei gh Investnment Co. Ltd. case, applied.

Under the Act, therefore, the Deputy Commercial Tax Oficer
had jurisdiction to determ ne whether the appel l ant’ s
transactions were assessable under the. Act. He may have
conmitted a m stake, even a grevious

232

m stak. but he had jurisdiction to decide the question

Exercise of that jurisdiction was not conditioned by the
correctness of his conclusion. [265 B-(

(ii) (By Full Court) : The suit was governed by art. 96 of
the Limtation Act, 1908, and that article prescribes a
period of limtation of three years for relief, - on the
ground of mistake, fromthe date when the mistake 'becones
known to the plaintiff. Since the appellants cane to  know
of their m stake when the High Court gave its decision  on
5th  April 1954, the suit filed on 23rd March 1955 was wel |

within tinme. [253 F-H 255D

State of Kerala v. AluminiumIndustries Ltd. C A No. 720
of 1963. Decided on April 21, 1965 (unreported) foll owed.

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Civil Appeal No. 618 of 1963.
Appeal fromthe judgnment and order dated Cctober 10, 1960 of
the Madras Hi gh Court in C.C. C A No. 90 of 1957.
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S. T. Desai, K R Venkatramand S. Venkatakrishnan, for
the appel |l ant.
A Ranganadham Chetty and A. V. Rangam for the respon-
dent .
The Judgnent O SUBBA RAO, WANCHOO and SIKRI, JJ. was
del ivered by SUBBA RAO J. The dissenting opinion of SHAH and
RAMASWAM , JJ. was delivered by SHAH, J.
Subba Rao, J. This appeal by certificate raises ’'the
guestion whether a suit for the, refund of sales-tax
assessed wunder a provision of the Madras CGeneral Sales Tax
Act, 1939 (Act I X of 1939) declared to be ultra vires the
powers of the State Legislature would lie.
The appellants are a private conpany incorporated under the
I ndi an Comnpani es Act. They <carry on the business of
buil ding contractors. ~During the years 1948-49 to 1952-53
they were assessed to sales-tax by, the State of Madras on
the basis that the contracts executed by them were ' works
contracts". On April 5, 1954, the H gh Court of Judicature
at Madras held in Gannon Dunkerley & Co. v. The State of
Madras(1) that the relevant provision of the Madras GCenera
Sal es Tax Act enpowering the State of Madras to. assess
i ndivisible building contracts to sales tax was ultra vires
the powers of the State Legislature. On July 5, 1954, the
appel l ants issued a notice to the State of Madras under S.
80 of the Code of Civil Procedure claimng the refund of the
amounts collected fromthem As the demand was not conplied
with, on March 23, 1955, they filed O'S. No. 2272 of 1955
(1) 5 S T.C 216.

233
in the City Cvil Court, Midras, for the recovery of a sum
of Rs. 36,320-1-11, being the total —amunt  of t axes
illegally levied and collected fromthemfor the years 1948-
49 to 1952-53 and for incidental relief. The main basis of
the claim was that the relevant provisions of the 'Madras
General Sal es-tax Act enmpowering the sales-tax authorities
to inpose, sales-tax on indivisible building contracts | were
unconstitutional and void, that the sales-tax authorities
had no jurisdiction to assess the said tax in respect of the
said transactions and that the appellants, having paid the
anmounts under a mistake of [aw, would be entitled to have a
refund of the sane. The State of Madras raised various
def enses. It pleaded, inter alia, that S 18-A of the
Sal es-tax Act was a bar to the maintainability of the  suit,
that the suit was barred by limtation and that a suit to
recover noney on the ground of nistake of |aw was not
mai ntai nable. The learned City Cvil Judge hel'd, follow ng
the principle laid down by the Judicial Conmttee in Raleigh
I nvestment Co., Ltd. v. The CGovernor-General in | Council (1),
that the suit was not nmmintai nable under s. 18-A of the
Madras Ceneral Sales-tax Act. The learned City Cvil /Judge
further held that a suit for a refund of noney pai d under a
m stake of |aw was not maintainable and that it was also
barred by linmtation. On appeal, a D vision Bench of the
Hi gh Court of Madras held that a suit for a refund on the
basis of mstake of lawwould |lie but dismssed the r,
appeal on the ground that the said decision of the Judicia
Conmittee directly covered the point raised; that is to say,
it held that the remedy of the appellants was only to pursue
the machinery provided under the Act and that the suit was

not maintainable in view of s. 18-A of the said Act. It did
not express any opinion on the question of limtation
Hence the appeal

M. Desai, |earned counsel for the appellants, raises before

us the followi ng points : (1) The provisions of s. 2(h) and
2(i) Explanation (1) (i) of the Madras General Sales Tax
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Act, 1939, hereinafter called the Act,,read with r. 4(3) of
the Turnover and Assessment Rules, so far relevant to
i ndivisible works contracts, were held by this Court to be
wi t hout | egislative conpetence and, therefore, wholly void;
that s. 18-A of the Act does not bar a suit for the recovery
of tax assessed under the said ultra vires provisions. (2)
Section 18-A of the Act was introduced by the Anending Act
of 1951 (Mad. Act 6 of 1951) which cane into force on Apri
20, 1951 and, therefore, in any event the suit would He be
mai ntai nable in respect of refund of anpbunts paid towards
sales-tax for a period before the said date. And (3) the
suit is not

(1) (1947) L.R 74 1.A 50.

234

barred by linmtation, as art. 96 of the Linitation Act
governs the said suit and-in ternms of the said article the
appel lants had filed the suit within three years from the
date they had know edge of the m stake whereunder they paid
t he anount's.

The argunments of M. A Ranganadham Chetty, |earned counse
for the respondent, may be briefly put thus: On a fair
readi ng of the provisions of s. 18-A of the Act it should be
held that a suit to set aside or nodify an assessnent nade
under the machinery of the Act is not " maintainable. The
expression "assessment” has three elenents, nanely, (i)
power to make the assessnent; (ii) the process of
assessment; and (iii) its content. The section enphasizes

the making of assessment i.e., its “two conponent parts,
power and process, under the Act and not its con-tent. | f
it be held that it refers to the content, it will lead to

anomalies, for in nmaking an assessnent the assessi ng
authority has to consider the principles of different |aws
and it cannot obviously be held that his decision based upon
aws other than Sales-tax |aw is a decision made under the
provisions of the Act. Any provision of the Act relating to
the content of assessnent cannot have a higher sanctity than
a provision of law other than the Sales-tax lawrelating to
the content of assessnment. So, the argument proceeds, the
expression "under the Act" can be correlated only to the

expression "make", wth the result the bar  against the
mai ntai nability of the suit is attached to the making of _an
assessment under the machinery of the Act. —In short, ~his

argunent is that the principle laid dowmn in the Raleigh
I nvestnment Co.’'s case(l) directly applies to a simlar case
arising under the Act. His further contention is that this
Court had not declared the rel evant provisions of the Act
ultra vires and even if it had, there is no evidence that
the contracts in question were indivisible works contracts.
At the outset it will be convenient to consider the question
whet her the contracts in respect whereof the sales-tax was
assessed were indivisible works contracts not involving any
element of sale of material, for if they were not. such
contracts, the entire G argunent of the |earned counsel for
the appellants would fall to the ground.
The appel lants in paragraph 3 of the plaint averred thus

"As such building contractors the plaintiffs

had executed construction of bui I di ngs,

bri dges, drains H roads, on |unp-sum basis or

on the basis of tender

(1) LR 74 1.A 50.

23 5

accepted by the other contracting parties.

During the years 1948-49 to 1953-54 the

plaintiffs were assessed to sales-tax on

various suns nentioned in the particulars
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herein on the basis that the contracts were
works contracts and therefore liable to be
taxed under section 3(1) read with Rule 4(3)
of the Madras Ceneral Sal es-tax (Turnover and
Assessnent) Rul es, 1939."

In paragraph 4 of the plaint they stated that the said

assessments were illegal, unconstitutional and were without
any jurisdiction, as the plaintiffs were not dealers as
defined in the Act. |In paragraph 9 thereof they referred to

the decision of the Madras Hi gh Court in Gannon Dunkerley &
Co. v. The State of Madras(l) and stated that they cane to
know of their mstake on April 5, 1954, when the Madras Hi gh
Court delivered the judgnent in that case. It is,
therefore, clear fromthe, plaint that the appellants stated
that they entered into building contracts with the state on
a lunp-sum basi s and that the assessnents made in respect of
t hose contracts wer e unconstituti onal and wi t hout
jurisdiction, in view of the decision of the Mdras High
Court in Gannon Dunkerley & Co."s case(1l). There were clear
avernents in the plaint that the contracts were indivisible

buil di ng contracts. In the witten-statement, the State did
not deny that they were indivisible building contracts;
i ndeed, it assumed that the said contracts were covered by

the decision of the Madras Hi gh Court in Gannon Dunkerley &
Co.’s case(l), but stated that the said decision required
reconsi deration and that the matter was pending in appea
before this Court. [Issue (1) franed by the Gty G vi
-Judge reads :
"Has sal es-tax for the years 1948-53 been validly |evied and
as such the suit claimis untenable?"
On that issue the learned City Cvil Court Judge, on a
consideration of the entire material placed before him held
that the, plaintiffs entered into works contracts only and
there was no elenent of sale of the naterials used in the
bui | di ngs separately in the said contracts. He observed
"It is clear from the assessnent files
produced by the defendants that the plaintiffs
were assessed only on the basis that they
entered into "works contracts" and not on the
basis that they sold building materials."
In the H gh Court no attenpt was made to canvass the
correctness of that finding. | ndeed, the High Court
proceeded on the basis
(1) 5 S . T.C 216.
236
that the appellants’ turnover fromthe works contracts was
conputed in accordance with the rules framed under the Act
and that the decision in the Gannon Dunkerley & Co.’s
case(l) directly applied to the said assessnents. I'n’ the
statement of case filed by the respondent in this Court,
there is no allegation that the assessnents did not relate
to indivisible wrks contracts. The entire statenment of
case was based on the assunption that they were  such
contracts. In the circunstances we nust hold that the
assessments in question were nade in respect of indivisible
wor ks contracts.
We shall now read the rel evant provisions of the Act and the
effect of the decision of this Court in Gannon Dunkerley and
Co.’ s case(1l) on the said section.
Section 2(i-i) "Wrks contract" means any
agreement for carrying out for cash or for
deferred paynent or ot her val uabl e
consi deration, the construction, fitting out,
i mprovenent or repair of any building, road,
bridge or other imovable property or the
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fitting out, inprovenment or repair of any
novabl e property.
Section 2. (h) "Sale" with all its granmatica

vari ati ons and cognate expressi ons neans every
transfer of the property in goods by one
person to another in the course of trade or
busi ness for cash or for deferred paynent or
ot her val uabl e consideration and includes al so
a transfer of property in goods involved in
the execution of a works contract but does not
i nclude a nortgage, hypothecation, charge or
pl edge.

Section 2. (i) "Turnover" means the aggregate
amount for which goods are either bought by or
sold by ~a dealer, whether for cash or for
deferred payment or ot her val uabl e
consideration provided that the proceeds of
the sale by a 'person of agricultural or
horticultural produce grown by hinself or
grown on any |land in which he has an interest
whet her as ~owner, usufructuary nor t gagee,
tenant or otherw se, shall be excluded from
hi s turnover.

Expl anation (1) : Subject to, such conditions
and restrictions, if any, as may be prescribed
in this behalf

(1) the amunt for which goods are sold

shall, " in relation toa works contract, be
deened to be the ampbunt payable to the dealer
for <carrying out such contract, less such
portion as may be pres-

(1) 5 S.T.C 216.
(2) [1959] S.C.R 379.

237

cribed of such anmount, representing the usua
proportion of the cost of |abour to the cost
of materials wused in carrying out such
contract.
Rule 4(3) of the Madras GCeneral = Sal es Tax
(Turnover and Assessnent) Rul es, 1939, reads:
"For the purpose of sub-rule (1), the anount
for which goods are sold by a dealer shall, in
relation to a works contract, be deened to be
the anount payable to the dealer for ~carrying
out such contract less a sum not exceeding
such percentage of the anount payabl e as nay
be fixed by the Board of Revenue, fromtine to
time for different areas, representing. the
usual proportion in such areas of the cost of
| abour to the cost of materials used in
carrying out such contract, subject - to the
fol | owi ng maxi mum per cent ages
It will be seen fromthe said provisions that an indivisible
works contract is deened to be a sale and the person
entering into such a contract, a dealer. The turnover  of
the dealer in respect of such contracts is arrived at by
deducting fromthe anpbunt payable to the deal er the cost of
| abour arrived at in the manner prescribed thereunder. The
provisions are wde enough to take indivisible wor ks
contracts where, under the ternms of the contracts, the val ue
of the materials supplied by a contractor and the charges he
nmade for the |abour arc separately specified. As we have
pointed out earlier, the assessnents in the present case
were made under the said provisions on the basis that the
appel lants entered into indivisible works contracts. Thi s
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Court in Gannon Dunkerley and Co.’'s case(l) had to consider
the wvalidity of the, said provisions. The Court, speaking
t hrough Venkatarama Aiyar, J., held, agreeing with the High
Court, that the said provisions introduced by the Madras
CGeneral Sales Tax (Amendnent) Act, 1947, were wultra vires
the powers of the Provincial Legislature. M. Ranganadham

Chetty, |learned counsel for the State, contended that this
Court did not hold the said provisions; to be ultra vires,
but in effect and substance construed themso as to Ilimt

their operation only to works contracts involving an el enent
of sale of materials. W have gone through the judgment and
it discloses an el aborate consideration of the only question
rai sed before it, nanely, whether the definition of "sale",
whi ch i ncl uded bui | di ng. contracts, was wi thin t he
constitutional conpetence of the State Legislature. After
consi deri ng the rel evant

(1) [21959] S.C.R 379.

238

constitutional” provisions and the relevant authorities, this
Court ,cane to the definite conclusion that the State
Legi sl ature had no conpetence to inpose a tax on indivisible
building contracts. It is true that in the |last paragraph
of the judgment, to avoid msconception, this Court
expl ained that its conclusion was applicable ,only to works
contracts which are entire and indivisible. W have no
doubt that this Court held in clear terns that the said
provi sions woul d be unconstitutional inso far as they dealt
with indivisible ‘building contracts. |If there was any
anbiguity, that was mde ,clear by this Court. in Pandit
Banarsi Das Bhanot v. The State of Madhya Pradesh(1l), which
was decided on April 3, 1958, wherein in the context of
simlar provisions in the Central Provinces and Berar Sales
Tax Act, 1947, it held that in a building contract there was
no sale of materials as such and that, therefore, it was
ultra vires the powers of the “Provincial Legislature to
i npose tax on the supply of materials. W, therefore, hold
that this Court in Gannon Dunkerley & Co.’s case(1l) held
that the said provisions of the, Madras CGeneral Sales Tax
Act, 1939, in so far as they enabled the inposition of tax
on the turnover of indivisible building contracts, were
ultra vires the powers of the State Legislature and,
therefore, void.

If the said provisions to the extent indicated are ultra
vires the State Legislature, the next question is whether a
suit for the refund ,of the anpbunts paid in respect of
assessnments nade under the said ultra vires provisions is
mai nt ai nabl e. The sheet-anchor of the argunents of the
| earned counsel for the respondent is the decision of. the
Judicial Committee in Raleigh investnent Co.'s case(3).
Before we consider the scope of the said derision, it/ wll
be convenient to notice sone of the propositions- of [|aw
settled in the context of the ouster of jurisdiction of a
civil court, Under s. 9 of the Code of Civil Procedure, "The
Courts shah subject to; the provisions herein contained,
have jurisdiction to try all suits of a civil nature
excepting suits of which their cognizance is ei t her
expressly or inpliedly barred." A suit is expressly barred

if alegislation in express terns says so. It is inpliedy
barred if a statute creates a new offence or a new right and
prescribes a particular penalty or special remedy. In that

event, no other renmedy can, in the absence, of evidence of
contrary intention, be resorted to : see Wil verines in New
Water-works v. Hawkesford(1l). The general rule is that
statutes affecting jurisdiction ,of <courts are to be
construed, so far as possible, to avoid the
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(1) [1959] S.C.R 427 (2)  (1959]
S.C.R 379

(3) L.LR 74 I.A 50 (4) 1859 6 C.B
(N. S.) 336

239

effect of transferring the de-termnation of rights and
liabilities fromthe ordinary courts to executive officers :
see Wnter v. Attorney-Ceneral (1). It has been held that a
suit inacivil court will always lie to question the order
of a tribunal created by a statute, even if its order is,
expressly or by necessary inplication, made final, if the
said tribunal abuses its power or does not act under the Act
but in violation of its provisions : see Firm Radha Kishan
v. Ludhiana Minicipality ( 2 ). It is also equally well
established that civil courts have power to entertain a suit
in which the question is whether the executive authority has
acted wultra viresits powers :~see King-Enperor v. Sibnath
Banerji (3 ) and Mohammad Din v. Ilmam D n (4 ). So far there
is, or can be, no doubt. But'the further question that
falls to be decided in this case is whether an assessnent
made under _an-ultra vires provision of a statute can only be
guestioned through the nachinery provided by that Act or
whet her a suit in a civil court is maintainable in

This brings us to the consideration of the decision of the
Judicial Commttee /in Raleigh Investnent Co.’s case(5). As
the argunents at the Bar mminly turned upon the correctness
of this decision it is necessary to scrutinize it in sone

detail. The facts' of that case were as follows : The
appel l ant, a joint stock company-incorporated in, the. Isle
of Man, wth its registered office there and, its nmain

office in England, held shares in nine conpanies carrying on
business in British India. Sonme of those conpanies were in-
corporated in England and the others in the Isle of Man, and
while their businesses in India were nanaged by ' |oca
bodies, the ultimate control llay with the London Boards, Al

the dividends received by the appellant conpany from the
ni ne conpani es were declared, paid and received in England

no part of themwas ever remtted to British India. The
appel l ant was assessed in respect of inconme-tax and /super-
tax for the relevant years as a nonresi dent on an incone

whi ch included the dividends received from the ni.-ne
conpani es. The appellant paid the tax under protest ~ and
instituted a suit in the Hgh Court at Calcutta in its
ordinary original civil jurisdiction claimng a declaration

that in so far as explanation 3 and the other provisions of
s. 4 of the Indian Income-tax Act, 1922, as anended to 1939,
purported to authorize the assessnent and charging to tax of
a non-resident in respect of dividends declare or  paid
outside British India, but not brought into British 1ndia.
those provisions were ultra vires the legislature,
(1) (1875) L.R P.C. 380. (2) A I.R 1963 S.C. 1547.
(3) (1945) L.R 72 1. A 241.(4) (1947) L.R 74 1. A 322.
(5) (1947) L.R 74 1. A 50.

Sup. C.1.166-2
240
and that the assessnent was illegal and wongful. The
Judicial Conmittee held that s. 67 of the Act was a bar to
the maintainability of the suit. The argunment on behalf of
the assessee in that case was that an assessment was not an
assessnment "made under the Act" if the assessment gave
effect to a provision which was ultra vires the Indian
Legi slature; that in law such a provision, being a nullity,
was non-existent; and that an assessnment justifiable in
whole or in part by reference to, or by such a provision was
nore aptly described as an assessnment not nmade under the Act
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than as an assessnment nade under the Act. This was an
argunent simlar to that now advanced by M. Desai on behal f
of the assessee. The argunment was negatived by the Judicia
Committee for the follow ng reason, at pp. 63-64:

"Effective and appropriate machi nery is
therefore provided by the Act itself for the
revi ew on grounds of | aw of any
assessment............. The obvi ous neani ng,

and in their Lordships’ opinion, the correct
nmeani ng, of the phrase "assessnment made under
this Act" is an assessment finding its origin
in an activity of the assessing officer acting
as such. The circunstance that the assessing
of ficer has taken into account an ultra vires
provi si on of  the act is in this Vi ew
i mat eri al in det er m ni ng whet her t he
assessment-is "made under this Act"."

The rmain reason that persuaded the Judicial Conmttee to,

accept 'the construction they placed on s. 67 of the Incone-

tax- Act may be stated in their own words thus :
“The absence of such nmachinery would greatly
assist the appellant on the question of
construction ~and’ indeed, it my be added
that, if there were no such nmachinery, and if
the /'section affected to 'preclude the High
Court inits ordinary civil jurisdiction from
considering a point of ultra vires, there
would 'be a serious _question whether t he
opening . part of the section so far as it
debarred the question of ultra vires being

debated fell within the conpetence of the
| egi slature. "’
Indeed, in view of the said machinery, the ‘Judicia
Committee even doubted whether the enactnent of s. ' 67 was
necessary to exclude jurisdiction. 1In its opinion it was

superfluous. The entire reasoning of the Judicial Conmttee
was, therefore, based upon the assunption that the /question
of ultra vires can be canvassed and finally decided through
the machi nery provided’ under the con-

241

cerned statute. The interpretation of s. 67 of the Income-
tax Act was al so based on the conprehensive scope given by
the Judicial Committee to the said machinery provided under
the said Act. |Is this assunmption correct ? If not, as the
Judicial Committee itself realised, the construction put
upon s. 67 of the Income-tax Act would not also be correct.
Bef ore we scrutinize the correctness of the reasons given by
the Judicial Conmmittee, we shall briefly notice the
deci sions of the Privy Council and of this Court wherein the
said decision was considered, as M. Ranganadham Chetty
contended that the entire reasoning of the Privy Council was
ei t her expressly or inpliedly accepted by the sai d
deci si ons.

The Judicial Conmittee in Conm ssioner of 1.T., Punjab,
Nort h- West Frontier and Del hi Provinces, Lahore v. Tribune,
Trust, Lahore(l) had to deal with a case where an assessnent
was made by the inconme-tax authority in regard to an incone
which was exenpt on the ground that it was derived from
property held under trust wholly for charitable purposes.
It held that the assessnments of the inconme-tax officer, who
had jurisdiction to decide whether the said inconme was
exenpt fromthe rel evant provision and who had held that the
said income was not exenpt and on that basis nade the
assessnents, were not a nullity. In coming to that
conclusion the Judicial Commttee found strong support in
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the decision in Raleigh Investnment Conpany’'s case (2). This
is not a case where the inconme-tax officer nmade an
assessment under a provision which was ultra vires.
In Raja Bahadur Kanakshya Narain Singh of Rangarh v.
Conmi ssi oner of |ncone-tax, Bihar(3), the Federal Court was
concerned wth a case where the appellate tribunal relying
upon the Bihar Regulations 1 of 1941 and IV of 1942 held
that the assessnent nade by the Incone-tax Oficer before
the said Regulations were passed was good. Before the
tribunal it was contended that the said Regulations were
ultra vires, but that contention was rejected. After giving
l ong extracts fromthe judgnment in Raleigh' s case(l), Kania,
J., as he then was, observed
"These observations clearly show that the
ri ght of appeal and the machinery provided in
the |Income-tax Act to take a question of |aw
f or the “opinion of the H gh Court are
i mportant provisions which have a bearing on
the question whether a certain piece of
legislation is ultra vires or not."
(1)  (1947) L.R 74 I.A 306.
(2) (1947) L.R 74 1.A 50.
(3) (1947) F.C.R 130, 138-139.
242
These observations ex facie do not support the contention
that the question of ultra vires of a ‘statutory provision
coul d be canvassed through the nmachi nery provi ded under the
statute. That apart, in that case the tribunal acted under
the provisions of the Act, and the Federal Court was also
bound by the decision of the Privy Council
The first occasion when a serious inroad was made on the
,correctness of the decision in Raleigh’ s case(l) is. in The
State of Tripura v. The Province of East ~ Bengal (1). The
facts there were : the Incone-tax Oficer, Dacca, acting
under the Bengal Agricultural Inconme-tax Act, 1944, sent by
registered post a notice to the  Manager of an Estate
belonging to the Tripura Statebut situated in/ Bengal
calling upon the latter to furnish a return’ of the
agricultural incone derived fromthe Estate -during the
previous year. The State, by its then Ruler, instituted a
suit in June 1946 agai nst the Province of Bengal and the
Income’ -tax OFficer, in the court of the Subordinate Judge
of Dacca for a declaration that the said Act in so far as it
purported to inpose a liability to pay agricultural incone-
tax on the plaintiff was ultra vires and void, and for a
perpetual injunction to restrain the defendants from taking
any steps to assess the plaintiff. It was contended that s.
65 of the Bengal Agricultural Inconme-tax Act, 1944, was a
bar to the maintainability of the suit. That section read
"No suit shall be brought in any G vil /Court
to set aside or nodify any assessment nade
under this Act, and no prosecution, suit or
ot her proceeding shall |ie against any officer
of the Crown for anything in good faith done
or intended to be done under this Act."
Rel ying upon the decision in Raleigh Investnment Conpany’s
case(l) it was contended that the said section was a bar
against the maintainability of the suit. The authority of
the said decision, as Fazl Ali, J., pointed out, was not
guestioned before this Court. But the Court by mpjority
held that the suit was nmaintainable and distinguished
Ral eigh’s case on the ground that the suit was not to set
aside or nmodify the assessnent. The proposition laid down
by the Judicial Committee in Raleigh’'s case, nanely, that
the machinery provided by the Act should be followed even
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when the contention of the assessee was that the inpugned
Act or any provision thereof was ultra vires, would equally
apply whether the suit was instituted before tile assessnent
was nmade or thereafter.
(1) (1947) L.R 74 1.A 50.
(2) [1951] S.CR 1.
243
To the extent this Court held that such a suit would lie
before the assessment was nmade for an injunction restraining
the authority fromproceeding with the assessnent on the
ground of ultra vires, it detracts fromthe correctness of
the decision in Raleigh s case(1l).
This Court in Firmand Illuri Subbayya Chetty & Sons v. The
State of Andhra Pradesh ( 2 ) had to consider the scope of
the bar of a suit under-s. 18-A of the Madras General Sales
Tax Act, 1939. There, the, appellants were carrying on
conmi ssi on agency- and ot her businesses at Kurnool and as
such they were  purchasing and selling groundnuts. The
sal es-tax authorities during the relevant period, on the
basis of the returns nade by the assessees, assessed the
total turnover of the dealers and collected the tax thereon
Having paid the tax, the assessees clained to recover part
of the tax collected fromthemon the ground that the said
tax was wongly collected on the turnover representing the
groundnut sales. /This Court held that the expression "any
assessment made under this Act" was w de enough to cover al
assessnments mmde by the appropriate authorities wunder the
Act, whether the said assessnents were correct or not. The
foll owi ng principle was accepted:
"It is the activity of the assessing officer
acting as such officer whichis intended to be
protected and as soon as it is shown that
exercising his jurisdiction and aut hority
under this Act, an assessing officer has mnade
an order of assessment” that clearly falls
within the scope of s. 18-A The fact that
the order passed by the assessing authority
may in fact be incorrect or wong does not
affect the position that in law, the said
order has been passed by an appropriate
authority and the assessnent nade by it nust
be treated as nmade under this Act."
But this Court, after considering the decision in Raleigh's
case(1l) expressly left open the question whether s. 18-A  of
the Act would apply to a case where a particular provision
of the Sales-tax Act bearing on the assessment nade was
ultra vires. Adverting to that question, it observed thus :
"It 1is true that the judgnment shows that the
Privy Council took the view that even the
constitutional validity of t he t axi ng
provi sion can be challenged by adopting the
-procedure prescribed by the Income-tax Act;
and this assunption presumably proceeded on
the basis that
(1) (1947) L.R 74 1.A 50.
(2) [1963] 1 S.C R 752, 760, 764.
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if an assessee wants to challenge the vires of
the taxing provision on which an assessment is
purported to be made against him it would be
open to himto raise that point before the
taxing authority and take it for a decision
before the H gh Court under S. 66(1) of the
Act . It is not necessary for us to consider
whet her this assunption is well founded or
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not . "
The correctness of the said assunmption falls to be
considered in the present case. In this case this Court

applied the decision in Raleigh’s case(l) only to a
situation where the sales-tax authority was said to have
included in the turn-over certain transaction which he
shoul d not have included therein
In Kalwa Devadattamv. The Union of India(2) sons of one
Nagappa, whose joint fam |y had been assessed to incone-tax,
filed a suit for a declaration that the assessnent orders
were unenforceabl e against the property attached and that
the sale of the property by the revenue authorities was
without jurisdiction for the reason that the said item did
not belong to the joint famly but was their separate
property. This Court held that s. 67 of the Incone-tax Act
barred a suit in so far-as. it sought to set aside the
assessment . This~ was also a case where the plaintiffs
sought ~to set aside the order of assessnent on the ground
that it was vitiated by an error
This Court again considered the scope of the decision in
Ral ei gh’ s case(1l) in Bharat Kala Bhander Ltd. v. Minicipa
Conmittee, Dhanmangaon (3 ) . There the question raised was
whether the suit filed by the appellant against t he
Muni ci pal Conmittee, Dhwnangaon, for refund of the excels
tax paid on ginned cotton was barred under s. 48 of the
Central Provinces Miunicipalities Act, 1922.. The cause of
action alleged was that the said excess tax collected from
the appellant was 'in derogation of the ‘constitutiona
prohi bition wunder ‘Art. 276 of the Constitution of India.
Under S. 48 of the said Act, no suit shall  be “instituted
agai nst any comm ttee for anything done or purporting to be
done under the Act until the prescribed notice was given
within the prescribed tine and nanner and every such suit
should be dismissed if it was not” instituted within six
nonths fromthe date of the accrual of the alleged cause of
action. For the Municipal Committee reliance was / placed,
inter alia, on Raleigh's case(1l) and it was contended that,
as the said Act prescribed a machinery for canvassing the
correctness of the assessnment and enacted a bar
(1) (1947) L.R 74 1.A 50. (2) [1964] 3
S.C.R 191.
(3) [1965] 3 S.C.R 499.
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against the nmaintainability of a suit, the appellant should
have rai sed the plea of constitutional invalidity before the
tribunals ,constituted under the Act and that the suit was
not mai nt ai nabl e. This Court, on a conparison of the
provisions of the said Act :and the Incone-tax Act ,
di stingui shed Raleigh’s case(l) on the ,ground that the
nmachi nery provi ded under the said Act was neither exhaustive
nor effective. That apart, the mgjority considered the
decision in Raleigh’s case(l) and nmde the foll owi ng
observations :
"But, wth respect, we find it difficult to
appreciate how taking into account an ultra
vires provision which in |law nust be regarded
as not being a part of the Act at all, wll
make the assessnent as one "under the Act".
No doubt the power to nake an assessnment was
conferred by the Act and, therefore, making an
assessment would be within the jurisdiction of
the assessing authority. But the jurisdiction
can be exercised only according, as well as
with reference, to, the valid provisions
of the Act. Wen, however, the authority
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travel s beyond the valid provisions it nust be
regar ded as acting in excess of its

jurisdiction. To give too wide a construction
to the expression "under the Act" may lead to
the serious consequence of attributing to the
| egi slature, which owes its existence itself
to the Constitution, the intention of
af fording protection to unconstitutional acti-
vities by limting challenge to themonly by
resort to the special machinery provided by it

in place of the normal renedies avail a

bl e under
the Code of Cvil Procedure, that is, to a
machi nery which cannot be as efficacious as
the one provided by the general law. Such a
construction nm ght necessitate t he
consideration of the very constitutionality of
the provision which contains this expression
This —aspect of the matter does not appear to
have been considered in Raleigh Investnent
Co.’s case(1)."
These observations by this Court <clearly question the
correctness of the decision in Raleigh’s case(l) in so far
as it held that s. 67 of the Incone-tax Act was a bar to the
mai ntai nability of 'a suit, even if an assessnent was namde on
the basis of a provision which was wultra vires t he
Constitution. Though in a sense it may be said that the
sai d observations are in the nature of obiter, they are the
consi dered views of this Court.
(1) (1947) L.R 74 1.A 50.
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The decision in Raleigh's case (1) was again considered by a
Bench of this Court in Ms. Kanala MIls Ltd. v. The State
of Bonbay (2) . There the Sal es-tax Authority held on the
material placed before himthat certain transactions were
inside sales and on that basis assessed the appellant to
sal es-tax. The appellant filed a/suit on the original side
of the Bonbay Hi gh Court to recover the anobunt ‘from the
respondent on the ground that the Sales-tax Oficer had no
jurisdiction to, assess the outside sales in view of the
judgment of this Court in The Bengal Inmunity Co., Ltd. v.

The State of Bihar(1l). It was contested by the respondent,
inter alia, on the ground that S. 20 of the Bonbay Sales Tax
Act , 1946, ( No. V of 1946), was a bar to t he

maintainability of the suit. This Court accepted the said
contention and held that s. 20 of the said Act was a bar to
the mintainability of the suit. Under s. 20 of = the said
Act no assessnent nmade’ and no order passed under that Act
or the rules nade thereunder by the Conm ssioner or/ any
person appointed under s. 3 to assist himshall be called in
qguestion in any Cvil Court. This Court, after considering
the rel evant provisions of that Act and the decisions on the
subject, including that in Raleigh's case(l), held that S.
20 of that Act was a bar to the suit. This Court held that
the Sales tax Oficer had jurisdiction to decide whether a
sale was an inside sale or an outside sale; and, as the said
officer held the sale to be an inside sale, it was subject
to sales tax and if that finding was wong, the Act provided
an effective machinery for correcting the said m stake. On
that reasoning this Court held that the assessnment was made
under the Act within the neaning of S. 20 of that Act and,
therefore, the suit was not nmintainable. This judgnent
followed the decision in Firmand Illuri Subbayya Chettey &
Sons v. The State of Andhra Pradesh(1l). This decision does
not touch the question whether a suit would lie in a case
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where the assessnment was made on the basis of a provision

which was wultra vires the Constitution. Presunably, for

that reason this Court observed
"W would also like to make it clear that we
do not think it is necessary in the present
case to consider whether the majority opinion
in the case of Bharat Kala Bhandar Ltd.
(1965)2 S.C.R 499] was justified in casting a
doubt on certain observations nade by the

Privy Council in Raleigh Investment Co.’s case
CLR
(1) (1947) L.R 74 1.A 50.
(3) [1955] 2 S.C. R 603.
(2) [1966] 1 S.C R 64.
(4) [1963] 1 S.C R 752
247

741A. 50], or on the validity or the propriety

of "'the conclusion in respect of the effect of

s. 67 of the Inconme-tax Act."
W have consi dered these decisions in sone detail as it was
contended  that the present question was finally decided by
sone of the decisions of this Court. But a perusal of the
j udgrment & di scl oses that the said question, nanely, whether
a suit would Iie when an assessnment was made on the basis of
a provision which was ultra vires the Constitution, was |eft
open and indeed in one of the decisions clear observations
were made questioning the correctness of the decision of the
Privy Council in so far as it held that a suit would not be
mai nt ai nabl e even in.such a case. ~The question left open
directly calls for a decision-inthis appeal
Let us now scrutinize the said machinery to ascertain its
scope and anbit. Section 3 of the Income-tax Act is the
charging section; it inposes a tax upon a person in  respect

of his income. As. a learned author pithily puts it,
"Section 3 charges total incone; s. 4 defines its range; s.
6 qualifies it; and ss. 7 to 12B quantify it." Section 23
enpowers the Income-tax Oficer to assess the said tota
i ncone in t he manner prescri bed t her eunder. H s

jurisdiction is confined to the ascertai nnent of the tota
i ncone. of a person in accordance with the provisions of the
Act. His duty is to-assess the income of a person under the
provisions of the Act and certainly not to ignore any of
them for any reason whatsoever. Against the said assessnent
an appeal his to the Appellate Assistant Conmi ssioner, ~who
al so functions under the Act. Section 30 confers a right of
appeal on an assessee in respect of specified orders of the
Income-tax O ficers. He can, by an appeal, object, inter
alia, to the ampunt of inconme assessed, to the anpbunt of tax
determned and to his liability to be assessed’ under’/ the

Act . Section 31 provides the procedure to be followed and
the powers to be exercised by the Assistant Appellate Com
m ssioner in disposing of the appeal. |ndeed, the appea

being in substance the continuation of the assessnent
proceedings in regard to the specified subject matter, he
cannot out step the jurisdiction conferred on the |ncone-tax
Oficer. An assessee, objecting to an order passed by the
Appel | ate Assi stant Comm ssioner nmay appeal to the Appellate
Tri bunal ; under s. 33 of the Act the Appellate Tribunal can
canvass the correctness of the order of the Assistant
Appel |l ate Conmi ssioner and pass a suitable order, as it
thinks fit.

Up to this stage all the three authorities are the creatures
of’ the Act and they function thereunder. They cannot
i gnore any

248
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sources of inconme on the ground that the rel evant provisions
offend the fundamental rights or are bad for want of
| egi slative ,conmpetence. The Act does not confer any such
right on them Their jurisdiction is confined to the
assessment of the incone :.,and the tax under the provisions
of the Act. \Whether the provisions are good or bad is not
their concern. But, it is said that s. 66 of the Act nmakes
all the difference. Section 66 is in tw parts. Under s.
66(1), within the prescribed time, on an application made by
an assessee or the Conmissioner, the Appellate Tribuna
shall refer to the H gh Court any question of law arising
out of such order; if the Appellate Tribunal refuses to
state a case, on an application filed by either of them the
Hi gh Court may require the Appellate Tribunal to state the
case and to refer the sane to it accordingly. Oh a
ref erence nade by the Appellate Tribunal to the High Court,
the H gh Court shall decide the questions of |aw raised
thereby and pass its judgnment thereon and thereafter the
Appel | ate Tri bunal may pass such orders as are necessary to
di spose. ‘of 'the case conformably to such judgrent. It has
been hel d by this Court that the jurisdiction conferred upon
the Hi gh Court by s. 66 of the Incone-tax Act is a specia
advisory jurisdiction and its scope is strictly limted by
the section conferring the jurisdiction. It can only decide
guestions of |law that arise out of the order of the Tribuna
and that are referred to it. Can it be said that a question
whether a provision of the Act is ultra- vires of the
Legi sl ature arises 'cut of the Tribunal’'s order ? As the
Tribunal is a creature of the statute, it can only decide
the dispute between the assessee and the Comm ssioner in
terns of the provisions of the Act. The question of wultra
vires is foreign to the scope of its jurisdiction. If an
assessee raises such a question, the Tribunal can only
reject it on the ground that it has no jurisdiction to
entertain the said objection or-decide onit. As no such
guestion can be raised or can arise-on the Tribunal’s order
the H gh Court cannot possibly give any decision’ on the
guestion of the ultra vires of a provision. At the nost the
only question that it may be called wupon to  decide is
whet her the Tribunal has jurisdiction to decide the said
guestion. On the express provisions of the Act it can only
hold that it has no such jurisdiction. The appeal under s.
66A(2) to the Suprene Court does not enlarge the scope of
the said jurisdiction. This Court can only do what the Hi gh
Court can.
The said nmachi nery provisions cannot be construed in vacuum
they nmust be collated with the charging sections; that is
to say, the Act provided for a machinery for deciding

di sputes

249

that arise under the substantive provisions of the Act. To
illustrate : suppose there is provision in the Act 'to the

effect that the said Act does not apply to indivisible
buil ding contracts. Can the officer decide that the Act
applies to such building contracts ? Such a decision, if
given, will not be under but outside the Act. Take another
illustration : suppose this Court has held that a provision
authorising the taxing of an indivisible building contract
is wultra vires the power of the State Legislature and,
therefore, wvoid; in that event, how can an authority
functioning under the Act tax such a contract on the basis
of a provision declared to be ultra vires and, therefore,
non-exi stent ? If it does, it will be assessing not wunder
the Act but outside it. The sane legal position will flow
though there is no such previous declaration by a conpetent
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court, but a charging provisionis in fact and in law ultra
vires the Legislature. Any assessnent made on the basis of
such a void provision cannot be a decision under the provi-
sions of the Act. Briefly stated, the procedural nachinery
under the Act can be utilized only to decide disputes that
ari se under the substantive provisions of the Act which are
not ultra vires.
The proposition that an authority constituted under the Act
cannot, unl ess expressly so authorised, question t he
validity of the Act or any provision-, thereof, is sound and
is also supported by authority.
Der byshire, C. J., who was one of the Judges who took part in
Ral ei gh I nvestnent Co.’s case(1l) in the Calcutta H gh Court,
referring to the jurisdiction of the Appellate Assistant
Comm ssi oner, observed thus
"He was enployed to adninister the Act and he had to take
the Act as he found it."
Mtter, J., in the sane decision, adverting to the scope of
the questions that can be raised by an assessee under S. 30
of the ‘Income-tax Act, clearly stated the legal position
thus :
"He can object to the ampunt of his inconme as
det erm ned by the Income-tax Oficer or to the
amount” of | oss conputed under s. 24 or the
amount of the tax, etc. He can also deny his
liability to be assessed under the Act. That
phrase, to ny mnd, neans that he can only
urge  before that tribunal that provisions as
they stand in the Act do not nake him 1liable,
i.e., wexenpt his  income or a part of his
i ncone from
(1) [1944]1 cal. 34,56, 83.
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assessment. He cannot urge there that, though
a provision of the Act nakes his income or
part thereof |liable to be assessed, that
provision is illegal, being ultra vires the
I ndian Legislature.  The Appellate ~Assistant
Conmi ssioner also would not be conpetent to

entertain or decide that question. On the
principle that the scope of an appeal cannot
be enlarged but nust be Tlimted to points

whi ch were open for adjudication by the  Court
or tribunal of first instance, the Appellate
Tri bunal functioning under the Act, to ~which
an appeal is taken under S. 33, would have no
power to entertain the said question and dea
with it in its order. This  Court on a
reference being made to it under s. 66 ~cannot
also deal wth such a question, as t he
reference nust be limted to points- arising
out of the order passed by the Appellate
Tri bunal . "
The Judicial Committee did not take any serious notice  of
the legal position so clearly explained by Mtter, J.
Chagla, C. J., in the Bonbay H gh Court in United Mdtors
(India) Ltd. v. The State of Bonmbay(1l) distinguishing the
decision in Raleigh Investnent Co.’'s case(2) observed
"They have cone before us bef ore any
assessnment coul d be nade, contending that the
authorities wunder the Act have no right to
assess them because the Act is ultra vires of
the Legislature. Therefore the petitioners
are challenging the very authorities who are
supposed to deci de the assessment nmade agai nst
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them and it is difficult to understand how
under the nmachi nery provided under the Act it
woul d be open to the various authorities to
deci de whether the very statute of which they
are the creatures is a valid statute or not."
It is true that decision was given in a proceeding that was
taken before the assessnment was made, but the | earned Chief
,Justice accepted the principle that an authority which is a
creature of a statute cannot deci de whether the very statute

of which he is a creature is a valid statute or not. In the
Bengal Imunity Company Limited v. The State of Bihar(,’)
Venkat arama Ayar, J., in _the context of the maintainability
of a wit of prohibition, observed thus at p. 765

(1) (1952) 55 B.L.R 246, 254. (2) (1947) L.R
74 1. A 50.

(3) [1955] 2 S.C. R _603.
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"I ndeed, the contention that the Act is ultra vires is not
one which the Tribunals constituted under the Act, whether
original, —appellate, or revisional, could entertain, their
duty being nerely to adm ni'ster the Act."
A division Bench of the Madras High Court has, in M S. M
M  Meyappa Chettiar v. Income-tax Oficer, Karaikudi(1),
el aborately considered the correctness of the decision in
Ral ei gh I nvest Ment /Co.*S CaSe(2). Adverting to the question
of machinery so much enphasized upon by the Judicia
Conmittee in Raleigh's case(1l), the Division Bench observed
"It is needless to point out that t he
jurisdiction under the provisionis limted to
answering  the -questions referred. Only the
qguestion that arises out of the order of the
Tri bunal can conme within the scope of ' section

66. The assessee cannot, of course, raise
the question, before the departnment or the
Tri bunal , of ~the vires of any of t he

provisions of ‘the Indian Incone-tax Act ,
either on the ground that the |egislature was
not conpetent to enact the neasure or on the
ground that it offended the fundanmental 'rights
guar ant eed under the Constitution. The reason
is sinple, because neither the departnent nor
the Tribunal can give relief to the assessee
hol di ng that the inpugned provision is in any
way bad in law. |If such a contention were to
be raised, it has necessarily to be ignored by
t he department and the Tribunal, t hough
sometines the Tribunal does refer to the
question, if raised, and gives the only answer
which it can, nanely, that is not. a matter
within its conpetence to d ecide
W wish to nmake it very clear that it is not
the province of the department or even the
statutory Tribunal, which is really t he
creation of the statute, to entertain -any
objection to a piece of legislation as being
ultra vires or unconstitutional, and that it
would be beyond the jurisdiction of this
court, functioning under section 66 of the
Act, which, as stated already, is narrow in
its scope and reach, to consider and determ ne
a question not properly within its sphere."

W agree with the said observation. There is, therefore,

wei ghty authority for the proposition that a tribunal, which

is a creature

(1) (1964) 54 I.T.R 151, 156-157.
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(2) (1947) L.R 74 1.A 50
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of a statute, cannot question the vires of the provisions
under which it functions.

The legal position that emerges fromthe discussion my be
summarized thus : |If a statute inposes a Iliability and
creates an effective machinery for deciding questions of |aw
or fact arising inregard to that liability, it may, by
necessary inplication, bar the maintainability of a «civi
suit in respect of the said liability. A statute may also

conf er exclusive jurisdiction on t he authorities
constituting the said nmachinery to decide finally a
jurisdictional fact ther eby excl udi ng by necessary
inmplication the jurisdiction of a civil court in that
regard. But an authority created by a statute cannot
guestion the vires of that statute or any of the provisions
thereof whereunder it functions:. It nust act under the Act
and not outside it. If it acts on the basis of a
provi sion of the statute, which is ultra vires, to t hat
extent it would be acting outside the Act. In that event,

a suit to question the validity of such an order nmade
outside the Act would certainly lie in a civil court.

On the said legal basis it follows that in the instant case
the sal es-tax authorities have acted outside the Act and not
under it in nmaking an assessnent on 'the basis of the
rel evant part of the charging section which was declared to
be ultra vires by this Court.

The next question'is whether s. 18-Aof the Act would be a
bar to the maintainability of the suit. Under s. 18-A of
the Act, "No suit or other proceeding shall, except as
expressly provided in this Act, be instituted in any Court
to set aside or nodify any assessnent nade under this Act."
We do not see any justification for the contention of the
| earned counsel for the respondent that the expression
"under this Act" refers only to the power of the officer to
make an assessnent and the procedure to be adopted by him

and not to the content of the assessnent. Any assessnent
nmade under the Act, that is, under the provisions of the
Act, cannot be questioned. |If the charging section is ultra

vires, the assessnent nade thereunder cannot be said to be
made under the Act; it is really an assessment outside the

Act . | ndeed, as we have held, the foundation laid by the
Judicial Commttee for giving a limted construction to the
expression "under this Act" has no | egal basis. We nust
give plain neaning to the words used in the section. If so
construed, we nust hold that "under this Act' refers both to
procedural and substantive provisions of the Act. As the
rel evant part of the charging section was held
253

to be ultra vires, we hold that S. 18-Ais not a bar to the
mai ntainability of the present suit.

The next argument of the |earned counsel is that if we give
a narrow construction to S. 18-A of the Act, which found
favour with the Judicial Commttee, the said section would
be wultra vires of the powers of the State Legislature. As
the State Legislature has no |legislative power to inpose a
tax in respect of indivisible wirks contracts, the argunent
proceeds, it cannot indirectly confer on a sales-tax
authority power to impose a tax on such a transaction and
impose a bar against the maintainability of a suit to
guestion its validity. This certainly raises an inportant
gquestion; but, in the view we have expressed on the
construction of S. 18-A of the Act, this does not fall for
our decision in the present appeal

Lastly, it 1is contended that the suit is not barred by
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l[imtation. The City Civil Court Judge held that the suit
was governed by Art. 62 of the Limtation Act and, on that
basis, declared that the suit for the recovery of the
amounts that were paid prior to three years fromthe date of
the suit was barred by limtation. But the H gh Court, in
the view it had taken on the question of the maintainability
of the suit, did not express any opinion on the said
guestion. Learned counsel for the appellants contends that
the suit was for the recovery of the ampunts paid to the
respondent under a mistake of |aw and that such a suit is
governed by Art. 96 of the Limtation Act. This Court in
The State of Kerala v. The Al umnum Industries Ltd.,
Kundara, Quilon(1l) accepted that contention and held that to
such a suit Art. 96 of the Limtation Act would apply.
Article 96 of the Limtation Act prescribes a period of
[imtation of 3 years for relief on the ground of mistake
when the mstake became known to the plaintiff. When did
the plaintiffs come to know of \the mstake in the present
case ? In'theplaint it is alleged that the plaintiffs cane
to know' of the m stake when the decision in the Gannon
Dunkerl ey’ s case(l) was pronounced by the H gh Court of
Madras on April 5, 1954. The respondent in the wittendr
statement did not deny that fact. The suit was filed on
March 23, 1955, which was within 3 years fromthe date of
the said know edge and, therefore, it was clearly wthin
time tinder Art. 96 of the Limtation Act.

In the result, the appeal is allowed.” There wll be a
decree, in favour of the plaintiffs as prayed for with
costs throughout.

(1) C A No. 720 of 1963. Decided on April 21, 1965,
(unreported)

(2) 5 S T.C 216.
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shah J. MS. K S. Venkataraman & Conpany Ltd.-appellants
in this appeal, who carry on the business of building

contractors, were assessed to sales-tax on the turnover from
their trading receipts in the financial years 1948-49 to
1952-53 by the Deputy Commrercial Tax O ficer. For the years
1948-49 to 1950-51 returns filed by the appellants were
accepted and orders of assessnment were made and tax was paid
by the appellants w thout objection. For the year 1951-52
the Deputy Commercial Tax Oficer did not accept the return
and assessed tax after disallowing certain exenptions
clainmed by the appellants. The matter was carried in appea

to the Conmercial Tax Oficer, Sales Tax Appellate Tribuna

and ultimately to the Hi gh Court of Madras.. For the vyear
1952-53 on the turnover as determned by the Deput y
Commercial Tax Oficer, after disallow ng certain deductions
claimed by the appellants, the appellants paid tax.

For the five years in question, the appellants paid between
May 21, 1949 and February 2, 1954, Rs. 36,320/1/11 as tax.

Thereafter the appellants cane to learn that on April 4,

1954 the WMadras High Court in Gannon Dunkerley & Co. V.

State of Madras(l) had held that in a building contract
there is no elenent of sale of the naterials for a price
sti pul at ed, and the turnover received from building
contracts was not taxable under the Madras General Sal es Tax
Act . They therefore on March 23, 1956, instituted in the
Cty CGvil Court at Madras on its original side suit No.

2272 of 1955 for a decree for refund of tax levied and
collected by the Sales-tax authorities for the years 1948-49
to 1952-53. The State of Mdras resisted the cl ai m
contending that the suit was barred under s. 18-A of the
Madras Ceneral Sales Tax Act and in any event by the |aw of
[imtation. The Trial Court dismssed the suit, and the
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H gh Court of Madras confirned the decree. Wth certificate
granted by the H gh Court of Madras,, the appellants have
appeal ed to this Court.
The orders of assessment nmade by the Deputy Commercial Tax
Oficers are not on the record, nor are the contracts which
gave rise to the turnover. It was assuned in the Tria
Court and the Hi gh Court, that the appellants had entire
into works contracts in which there was no sale of
materials, used in the construction of buildings independent
of the contract for construction and we nmust proceed to dea
with this appeal on the footing

Three, questions fall to be determined : (1) whether-
s. 2(h) and Explanation (1)(i) of s. 2(i) of the Madras
General Sal es
(1) I.L.R [1955] Mad. 832.
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Tax Act, 1939 readin the light; of r. 4(3) of the Turnover
and Assessnment Rules, were ultra vires the Legislature of
the Province of Madras; (2) whether a suit for refund of tax
paid pursuant to orders of assessnent nade by the Deputy
Comercial  Tax Oficer was nmintainable in view of the
general scheme of the Act, and in particular of s. 18-A
whi ch was added by Madras Act 6 of 1951; and (3) whether the
suit was barred by the lawof limtation
Very little need be said on the third question. It is now
settled by decisions of this Court that a suit for refund of
tax paid under a mstaken belief that in |law tax was pay-
able, was at the material date governed by Art. 96 of the
Indian Limtation Act, 1908, and the period prescribed by
that article commenced to run fromthe date when the m stake
becamre known : State of Midhya Pradesh v.  Bhailal « Bhai(1);
State of Kerala v. The Alum nium Industries Ltd. Kundara (
2 The appellant’s suit was instituted within three years
from the date on which the appellants claimthat they cane
to know about the decision of the Madras H gh Court in the
Gannon Dunkerley(3), and the claimwas unquestionably within
[imtation.
The rel evant provisions of the Madras General Sales Tax Act
1939 which have a bearing on the other two questions may be
summari sed. By s. 2(a-1) as introduced by Madras Act 25 of
1947 "assessing authority" was defined as meani ng-any person
authorised by the State Government to make —any assessnent
under the Act. The Madras Legislature by Madras Act’ 6 of
1951 renunbered s. 2(a-1) as s. 2(a-2) and added s. 2-B by
which the State- Governnment was authorised to —appoint as
many Deputy Comm ssi oners of Conmercial Taxes and Conmercia
Tax O ficers as they thought fit for the purpose of
perform ng the functions conferred upon them by or under the

Act’. "Sale" by s. 2 (h) as anended by Madras Act 25 of
1947 was defined as follows :
"Sale’ with all its grammatical variations and
cognate expressi ons means every transfer of

the property in goods by one person to anot her
in the course of trade or business for cash or
for deferred paynent or ot her val uabl e
consi deration and includes also a transfer of
property in goods involved in the execution of
a works contract, but does not include a
nort gage, hypot hecati on, charge or pl edge;

(1) (1954) 6 S.C R 261

(2) CA 72) of 1963. Decided April 21,1965
(Unr eported)

(3) I.L.R [1955] Muad. 832.

L2Sup. Cl / 66-3
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Expl anation (1) --- - - - - Explanation (2).-
Section 2(i) defined "turnover" as meaning the
aggregate anount for which goods are either
bought by or sold by a dealer, whether for
cash or for deferred paynent or other val uable
consi deration provided that the proceeds of
the sale by a person ,of agricultural or
horticultural produce grown by hinself or
grown on any land in which he has an interest
whet her as owner, usufructuary nort gagee,
tenant or otherw se, shall be excluded from
his turnover. Expl anation (1) (i) to the
definition of 'turnover’ provided

"Subject to such conditions and restrictions
if any, as mmy be prescribed in this behalf-
(i) the amount for which goods are sold

shall, in relation to a works contract, be
deened to be the anmpbunt payable to the dealer
for _carrying out such contract, |less such

portion as may be prescribed of such anount,
representing the usual proportion of the cost
of labour” to the cost of materials wused in
carrying out such contract;"
"Wrks contract” was defined by S. 2(i-i) as neaning any
agreenment for carrying out for cash or for deferred paynent
or other valuable consideration the construction, fitting
out, inmprovenent ,or repair of any building, road, bridge or
ot her inmovabl e property or the fitting out, inprovenent or
repair of any novable property. ~ Section 3 prescribed the
rate of tax, and S. 9 prescribed the procedure to be
followed by the assessing authority. Section 10 i nposed
l[iability wupon the assessee to pay tax assessed,  in such
manner and in such installnents and within such tinme as nay
be specified in the notice of assessnent. By S. 1 1 a right
of appeal was given to an assessee objecting to an
assessnment nmade on himto the prescribed authority, and by
S. 12 as originally enacted the Board of Revenue was
authorised to exercise revisional powers in respect of any
order passed or proceeding recorded by any authority  under
the provisions of the Act. By S. 9 of Mdras Act 6 of 1951,
S. 12 was nodified and ss. 12-A, 12-B, 12-C and 12-D were
added. By S. 12 so nodified power to revise orders of
subordinate authorities was conferred upon the Comercia
Tax O ficer, the Deputy Commissioner and the Board  of
Revenue. Under s. 12-A an appeal lay to the Appellate Tri-
bunal at the instance of the assessee objecting to an order
relating to assessnent passed by the Conmercial Tax O ficer
By
257
S. 12-B the Hgh Court of Mdras was authorised to
entertain a revision application against an order passed
under S. 12-A sub-ss. (4) or (6) against the order of
the Appellate Tribunal. Bys. 12-C an appeal, lay to the
Hi gh Court against the order of the Board of Revenue rmade
suo notu wunder S. 12(3). By s. 18-A which was added by
Madras Act 6 of 1951, it was provided
"No suit or other proceeding shall, except as
expressly provided in this Act, be instituted
in any court to set aside or nodify any
assessnment made under this Act.”
By S. 19 the State Governnent was authorised to nmake rules
to carry out the purposes of the Act.
Section 22 was added by the President in exercise of the
power under Art. 372(2) of the Constitution by an Adaptation
Order dated July 2, 1952, for bringing the provisions of the
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Act in conformity wth Art. 286(1) & (2) of the
Constitution. Sub-clause (3) of cl. 4 of the Madras Cenera
Sal es Tax (Turnover and Assessnent) Rules, 1939, which dealt
with conmputation of gross turnover, provided that the anount
for which goods are sold by a dealer shall, in relation to a
wor ks contract, be deenmed to be the amount payable to the
dealer for carrying out such contract less a sum not
exceedi ng such percentage of the ampbunt payable as nmay be
fixed by the Board of Revenue, from time to tine for
different areas, representing the usual proportion in such
areas of the cost of |abour to the cost of materials used in
carrying out such contract, subject to the maxim set out
therein in respect of different «classes of bui I di ng
contracts.

Counsel for the appellants contended that this Court in The
State of Madras v. Gannon Dunkerley & Co. (Madras) Ltd. (1),
while, affirmng the decision of the H gh Court of Madras in
Gannon ~ Dunkerl ey’s case(1) has held that the provisions of
the Madras General Sales Tax (Anmendnent) Act 25 of 1947
which incorporated in the definition in S. 2(h) the words
"and includes also a transfer of property in goods involved
in the execution of a works contract" and incidental changes
in the definition of "turnover" were wultra vires the
Legi sl ature of the Province of Madras. " But that plea does
not seem in our judgment, to be correct.  The Madras High
Court had in Gannon Dunkerley's case(1) held that the "works
contracts" of the assessee in that case "were not contracts
of sale of goods and the Provincial Legislature had no power
to tax those contracts treating them as sale of goods",
(1)[1959] S.C.R 379.

(2) I.L.R [1955] Mad. 832.
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because the legislative power to |l evy tax on sales of goods
was " confined to transactions of sale . . . as understood

in the lawrelating to the sale of goods, and any attenpt of
the Legislature to tax under the guise of or under the
pretence of such a power transactions which were wholly
outside it, was ultra vires and nust be declared “invalid".
This Court in confirmng the order setting aside the ‘orders
of assessnent, did not affirmthe view of the Madras High
Court that any part of the definition in S 2 (h) of the
Madras General Sales Tax Act was ultra vires. In Gannon
Dunkerl ey’ & Conpany’s case(1l) the High Court held that the
expression "sal e of goods" had the sanme nmeaning in Entry 48
which it had in the Indian Sale of Goods Act, 1930, and that
the works contracts of the assessee were contracts to
execute construction works to be paid for  according to
nmeasurenents at the rates specified in the schedul e thereto,
and were not contracts for sale of materials used therein

and being contracts entire and indivisible could not be
broken up into contracts for sale of materials and contracts
for payment for work done. This Court held, agreeing with
the Hi gh Court, that ordinarily in a building contract, the
agreement between the parties is that the contractor should
execute a building contract according to the specifications

in t hat behalf in the witten agr eenent, and in
consi deration thereof receive paynent stipulated : in such
an agreenent there is neither a contract to sell the
materials wused in the construction, nor does property pass
therein as novable. The Court also observed that the

expression "sale of goods" was, at the time when the
Governnment of India Act, 1935 was enacted, a termof well-
recogni sed legal inport in the general lawrelating to sale
of goods and in the legislative practice relating to that
topic and rmust 'be interpreted in Entry 48 in List 11 in
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Sch. VII of the Governnment of India Act, 1935, as having
the same neaning as inthe Sale of Goods Act, 1930.
Therefore, 1in a building contract which is one, entire and
indivisible, there is no sale of goods and the Provincia
Legi sl ature was inconpetent under Entry. 48 to inpose a tax
on the supply of materials used in such a contract treating
the supply as a sale. |In the very elaborate discussion
whi ch Venkat arama Ayyar, J., speaking for the Court, entered
upon, at no stage did he express the opinion that any part
of the definition of "sale" in s. 2(h) after it was anended
by the Madras CGeneral Sales Tax (Amendnent) Act 25 of 1947
was ultra vires the Legislature, and the observations made
clearly indicate a contrary conclusion. The |earned Judge
in sunming up his conclusion. observed at p. 425
(1) 1.L.R [1955] Mad. 832
" the expression "sale of goods" in Entry
48 is a nonen juris, its essential ingredients
being an agreement to sell nobveables for a
price and property passing therein pursuant to
that agreenment.” |In a building contract, which
i's, as in the present case, one, entire and
i ndi vi si ble-and-that is its norm there is no
sale of goods, and it is not wthin the
conpetence of the Provincial Legislature under
Entry 48 to inpose a tax on the supply of the
materials used in such a contract treating it
as a sale.", and at p. 427
"To ‘avoid m sconception, it nust be stated
that ‘the above conclusion has reference to
wor ks contracts, which are entire and
i ndi vi si bl-e, as t he contracts of t he
respondents have been held by the |earned
Judges of the Court below to be. The severa
forms which such kinds of contracts can assune
are set out in-Hudson on Building Contracts,
at p. 165.
"It is possible that the parties mght enter into /distinct
and separate contracts, one for the transfer of ‘materials
for noney consideration, and the other for ~-payment of
remuneration for services and for work done. In ~such a
case, there are really two agreements, though there is a
single instrument enbodying them and the power of the State
to separate the agreenent to sell, fromthe agreenment to do
work and render service and to inpose a tax thereon cannot
be questioned, and will stand untouched by the present judg-
ment . "
In substance this Court held-that the definition in s. 2(h)
must be read in the light of and restricted by the
| egi slative power of the Province as contained in Entry 48
in List 11 in Sch. VIl and on that view if a works contract
is one, entire and indivisible, there will be no'-sale of
goods and no part of the consideration received for
executing such a contract would be included in the turnover.
It is true that in Pandit Banarsi Das Bhanot v. The State of
Madhya Pradesh (1), which case was heard along wth The
State of Madras v. Gannon Dunkerlev & Conpany (Madras) Ltd.
(2 and decided on the sanme day, it was observed at p. 437
"But on our finding on the first question that
the inpugned provisions of the Act are ultra

vires the

(1) I.L.R[1959] 427. (2) [1959] S.C.R 379.
259
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powers of the Provincial Legislature under
Entry 48 in List Il in the Seventh Schedul e
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we should set aside the orders of the Court

bel ow. "
It is clear fromthe observations made at p. 433 that the
Court intended and did lay down that the Provi nci a
Legislature had no power to inpose a tax in respect of a
bui l ding contract which is one, entire and indivisible, but
there m ght be contracts consisting of two di stinct
agreenments, one for the sale of materials, and another for
work and |abour, and that in such a case, it would be
conpetent to the State to inmpose tax on the sale of
materials even construing that word in its narrow sense. At
p. 437 also the Court observed that "the prohibition against
imposition of tax is only in respect of contracts which are
single and indivisible and not of contracts which are a
conbi nati on of distinct contracts for sale of materials and
for work, and that nothing . ... in this judgnent shall bar
the sales tax authorities fromdeciding whether a particul ar
contract falls within one category or the other and inposing
a tax on the agreenent of sale of materials, where the
contract belongs to the latter category."
In The State of Mdrasv. Gannon Dunkerley & Conpany
( Madr as) Ltd. (1) the Court declared that the t axi ng
authority may not, in conputing the turnover of a dealer
include any part of the receipts under -~ a works contract
which is one, entireand indivisible, 'because the State
Legi slature had no power to levy tax on transactions which
are not transactions of sale of goods. But the Court did
not declare the clause added by Act 25 of 1947 as wultra

vires : it merely ‘directed that in the assessnent of
tur nover from building contracts, restriction on the
| egi sl ati ve power inherent inEntry 48 of List Il, Sch. WV

ought to be inported, and that the taxing authority mnmust on
that account determ ne whether the “transaction of sale,
turnover whereof is sought to be taxed, is of the nature of
sale of goods within the neaning of the Sale of Goods K Act.
A transaction which does not involve sale of goods 'is not
taxable, for the definition of the word 'sale’ in every case
nmust be read subject to the constitutional restriction on
the |I|egislative power inposed upon the Provinces. St at ed
differently, power to levy tax in —respect of ~a works
contract is not wholly denied to the Provinces or the States
in each case it has to be considered whether the
transaction involves sale of goods strictly so-called, or it
is a transaction which is a works contract " one. entire-and
indivisible". If it is the latter, it would not be taxable,
because there is no el ement of sale of goods wthin-that
(1) [21959] S.C.R 379.
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transaction : if it is the former, the element of sale of
goods would be taxable. This approach conforns 'to a

recogni sed rule of interpretation that it is always presuned
t hat t he Legislature did not intend to transgress
restrictions wupon its legislative powers, and it would be
legitimate to read words used in a statute as subject -to
restrictions inposed by the Constitution wupon |egislative
power so that the statute nmay harnonise with the constitu-
tional restrictions. The rule applies unless the restricted
meaning of the words makes the |legislation inconplete,
unintelligible or wunmeaning. Ininre the H ndu Wnen's
Rights to Property Act, 1937, and the H ndu Wnen's Rights
to Property (Arendnent) Act, 1938(1) the Federal Court had
to deal with the neaning of the word "Property" a word
apparently of w de connotation and including agricultura
land- in the Governors’ Provinces-in the H ndu Wnen's
Rights to Property Act, 1937, Sir Maurice Ower, CJ.,
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speaking for the Court, observed
“"No doubt if the Act does affect agricultura
land in the Governors’ Provinces, it was
beyond the conpetence of the Legislature to
enact it : and whether or not it does so rust
depend upon the neaning which is to be given
to the word "property" in the Act. If that
word necessarily and inevitably conprises al
forns of property, including agricultura
land, then <clearly the Act went beyond the
powers of the Legislature : but when a
legislature with limted and restricted powers
nmakes use of a word of such wide and genera
i mport, the presunption nmust surely be that it
is using it with reference to that kind of
property with respect to which it is conpetent
to legislate and to no other. The question is
thus one of construction, and unless the Act
is to be regarded as wholly neaningless and
ineffective, the Court is bound to construe
the word "property" as referring only to those
forns of property with respect to which the
Legi sl ature whi ch enacted the Act was
conpetent to legislate : that is to say,
property other than agricultural land.........
The Court does not seek to divide the Act into
t wo parts, viz., the part whi ch t he
Legi sl ature was conpetent, and the part which
it was incompetent, to enact. It holds that,
on the true construction of the Act and
especially of the word " property”™ as used in
it, no part of the Act was beyond t he
Legi sl ature’s powers.
(1) [1941] F.C. R 12.
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There is a general presunption t hat a
Legislature does not intend to exceed its
jurisdiction : . . . and there is ‘anple

authority for the proposition that genera
words in a statute are to be construed wth
reference to the powers of the Legislature
whi ch enacts it."
After referring to a nunmber of cases, cited at
the Bar, the | earned Chief Justice observed
"I'f the restriction of the generalr words to
purposes wi thin the power of the Legislature
woul d be to |l eave an Act with nothing or next
to nothing init, or an Act different in kind,
and not nerely in degree, froman Act in which
t he general words were given the wi der
nmeaning, then it is plain that the Act as a
whol e nust be held invalid, because in such
circunmstances it is inmpossible to assert  wth
any confidence and that the Legi slature
i ntended the general words which it has wused
to be construed only in the narrower sense
If the Act is to be upheld, it nust remain
even when a narrower nmeaning is given to the
general words, "an Act which is conplete,
intelligible, and valid and which can be
executed by itself :"
This is precisely the approach this Court made in The State
of Madras v. Gannon Dunkerley & Co. (Madras) Ltd.(1). They
interpreted the expression "works contract” wused in the
Madr as CGeneral Sales Tax Act, 1939, subject to t he
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restrictions which inhered the exercise of its power by the
Madras Legislature and held that the right to assess tax on
a works contract which is " one, entire and indivisible" was
not conferred by the Act. The Court thereby inplied a
restriction in the meaning of the expression "wor ks
contract” in S 2 (h) and S. 2 (1) (i) so as to mke it
consistent with the legislative power of the Madras Legi sl a-
ture.
Appl i cation of this rule is often invoked in t he
interpretation of I ndian statutes, because of t he
restrictions placed upon the power of the |egislative bodies
by the Constitution. In view of the federal structure of
our Constitution, wide words used by the Legislature have,
wherever necessary, to be read subject to the presunption
that they were intended to be used by the Legislature so as
to nake the exercise of power consistent with the Constitu-
tional schene. For ~instance, Art. 286(1) of t he
Constitution, before it was amended by the Constitution
(Si xth Amrendnent)
(1) [1959] S.C R 3 79.
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Act, inmposed restrictions upon the power of the State
Legislature to tax outside sales, sales in the course of
i mport and export, inter-State sales and sal es of
commodi ti es which are declared by Parlianent to be essentia
to t he life of the comunity. Even wi t hout t he
incorporation of S. 22 by the Adaptation Order, 1952, rmade
by the President under Art. 372(2) as a matter of abundant
caution, the word 'sale’ as defined in the Act had to be
read subject to the constitutional limtations.
The definition of "sale" in the Act cannot be read  divorced
from the scheme of the Act, and the restrictions ‘upon the
power. of the Legislature which enacted it. There are
diverse provisions in the Act which restrict the power of
the taxing authorities to levy tax on sale or purchase of
goods. For instance, s. 4 expressly enacts that the
provisions of the Act shall not apply to the /sale of
el ectrical energy, motor spirit and manufactured tobacco and
of any other goods on which duty is or may be | evied under
the Madras Abkari Act, 1886, the Madras Prohibition, Act,
1937, or the Opium Act 1878. Exenption is also granted .in
certain cases by s. 5 of the Act and authority is conferred
by the Act upon the executive Governnent to nake exenptions
fromor reductions in rates in respect of tax payable on-the
sale of any specified classes of goods or by any specified
classes of persons in regard to the whole or any -part of
their turnover. These restrictions upon the power of the
taxing authorities are inposed expressly by the statute

itself : the other restrictions to which we have already
referred, are restrictions which are inmplied by t he
constitutional limtations. But on that account there is no

real difference between the quality of the restrictions.
The definition clause and the charging section operate  only
on sales which may appropriately be called sales of goods
under the general |aw, of goods which are not exenpted by
the Act, and are not taken out of the taxing power of the
State by the constitutional or other provisions. Apparently
wi de words of the definition clause and the charging section
will not on account of these restrictions be rendered ultra
vires or invalid : the words will be construed so as to
confer power upon the taxing authorities in assessing tax
only within the limted field.

Odinarily a taxing authority has power to-ascertain whether
the transaction before himis taxable, and for that purpose
he my determine facts which have a bearing on t he
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taxability of the transaction : He has also the power to
interpret the provisions of the taxing statute as well as of
any other statute which has a bearing on that question
Wthin the limts assigned to
264
him the authority of the taxing officer is conplete. He is
not a court of summary jurisdiction whose jurisdiction
depends upon existence of sone fact collateral to the actua
matter which is liable to be challenged in independent
proceeding, nor does his jurisdiction depend upon the
ful fil ment of some condition precedent. Wt hin hi s
jurisdiction is included the power to decide finally whether
the transaction submtted to his scrutiny is taxable. H s
decision is open to challenge by appropriate proceedings in
the hierarchy of tribunals set up for that purpose, but not
outside the Act. In dealingwith the authority of the Sales
Tax O ficer appointed under the Bonmbay Sales Tax Act 5 of
1946 in Ms. Kamala MIls Ltd. v. The State of Bonbay(1)
this Court observed
"It would . . . be seen that the appropriate
aut horities ~have been given power in express
terns to exanmine the returns subnitted by the
dealers and to deal with the questions as to
whet her the transactions entered into by the
dealers “are liable to be assessed under the
rel evant provisions of the Act or not.. . . it
is plain that the very object of constituting
"appropriate authorities under the Act is to
create a hierarchy of special tribunals to
deal with the probl'emof |evying assessment of
sales tax as contenplated by the Act. If we
exam ne the relevant provisions which confer
jurisdiction on the appropriate authorities to
| evy assessnent on the dealers in respect of
transactions to which the charging section

applies, it is inpossible to

ape the
conclusion that all questions pertaining to
the liability of the dealers to pay assessnent
(tax) in respect of their transactions are
expressly l eft to be deci ded by the
appropriate authorities wunder the Act as
matters falling wthin their jurisdiction
Whet her or not a return is correct; whether or
not transactions which are not nentioned in
the return, but about which the appropriate
authority has know edge, fall wthin t he
m schi ef of the charging section; what is. the
true and real extent of the transactions which
are assessable; all these and other allied
guesti ons have to be determn ned by t he
appropriate authorities thenselves;..... The
whol e activity of assessment beginning wth
the filing of the return and ending wth _an
or der of assessnent, falls within t he
jurisdiction
(1) [1966] 1 S.C. R 64.
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of the appropriate authority and no part of it
can be said to constitute a collatera
activity not specifically and expressly
included in the jurisdiction of the appro-
priate authority 'as such."

The Deputy Commercial Tax Oficer had therefore jurisdiction

to determ ne whether the particular transactions in respect

esc




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 30 of 40

of which tax was sought to be | evied were assessabl e under
the Act. He may have conmitted a m stake, even a grievous
m stake, but he had jurisdiction to decide the question
arising before himin the manner he did. Exercise of his
jurisdiction is not conditioned by the correctness of his
concl usi on.
The Act contains conplete machinery for |evying, assessing
and collecting tax : it also contains nmachinery for
rectification of nmistakes. The rules framed under the Act
contain machinery for making refund of tax collected in
excess of the anpbunt legitimtely due. The entire nachinery
for |levy, assessment, collection and refund is wthin the
Act and has to be administered by the authorities entrusted
with power in that behalf.  To expose this machinery and the
adj udi cations | aboriously made under the Act by authorities
conpetent in that behalf to collateral attacks in civi
suits would nmake the statute in practice unworkable. It is
true that exclusion of the jurisdiction of the civil courts
is not to belightly inferred : such exclusion nmust either
be explicitly expressed or clearly inplied. But where the
schene of the Act i mplies such exclusion, the Courts will
give effect to it.In Secretary of State v. Mask &
Conpany(1) on the inport of bet el nut s t he Assi st ant
Col | ector of Custons assessed duty at rates applicable to
boil ed betel nuts. After the appeals filedby the inporter
to the Collector of Custonms and the Governnent of India
failed, the inmporter filed a suit for refund of the anount
collected from him in excess of the invoice value. In
appeal by the Secretary of State before the Judicia
Commttee it was contended that the decision of the
Assistant Collector of Custons confirmed in appeal. to the
Col l ector of Custons and in revision to the ~CGovernment of
India was final and the civil court had no jurisdiction to
entertain the suit. The Judicial Conmittee exanmined the
schene of the Sea Custons Act, 1878 and observed

PR in this case the, jurisdiction of the

civil ~courts is excluded by the order of the
Col l ector of Customs on the appeal “under S.
188........ The main principles tobe observed

in the present case are

(1))L.R 67 I.A 222.
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to be found in the well known judgnent of

Wles J., in Wl verhanpton New Wat er wor ks Co.

v. Hawkesford-(1859)6 C B.(N.S.) 336-which was

approved * in the House of Lords in Neville v.

London "Express" Newspaper Ltd.-(1919) A C

368. The question is whether the present case

falls under the third class stated by Wles J.

"Where a liability not existing at”~ conmmon

law is created by a statute which at ‘the sane

time gives a special and particular renedy for

enforcing it."
In Firm of Illuri Subbayya Chetty & Sons v. The State  of
Andhra Pradesh(1) a person who had paid tax under the Madras
CGeneral Sales Tax Act, 1939, for the years 1952-54 wunder
vol untary returns on t he assunption t hat certain
transactions of purchase of groundnuts were taxable, filed a
suit in the civil court for recovery of the tax paid. The
Trial Court decreed the suit, but the H gh Court reversed
the decree and disnmissed the suit, holding that it was not
mai nt ai nabl e. It was observed by this Court in appeal by
the taxpayer at p. 760 :

"The fact that the order passed by the

assessing authority may in fact be incorrect
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or wong does not affect the position that in
law, the said order has been passed by an
appropriate authority and the assessnent nade
by it must be treated as made under this Act.
Whet her or not an assessnment has been nade

under this Act wll not depend on the
correctness or the accuracy of the order
passed by the assessing authority.", and

at p. 761

there can be no doubt that where an order of
assessment has been made by the appropriate
authority (under) the provisions of this Act,
any challenge to its correctness and any
attenpt either to have it set aside or
nodi fi ed rmust be nmade before the appellate or
t he revi sional. forum prescribed by t he
rel evant provisions of the Act."
A question which'is closely analogous to the question raised
in this appeal fell to be determined in Ms. Kamala MIlls
,case(1). The assessee sol d goods inside and outside the
then :State of Bonbay. On the turnover of the assessee,
general sales
(1) [1964] 1 S.C R 752.
(2) [1966] 1 S.C. R~ 64.
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tax and special sales tax were levied by the Sales-tax
aut horities exercising power under the Bonbay Sal es Tax Act,
1946. After |earning about the decision of this Court in
The Bengal |[|nmunity Conpany Ltd. v. The State of Bihar &
Os. (1) the assessee commenced an action in‘the H gh Court
of Bonbay for a decree for refund of the tax paid on outside
sales. The High Court held on a prelininary issue that the
suit was not nmmintainable and in appeal the decision was

confirned. Before this Court it was contended that the
action of the sales-tax authorities was w thout jurisdiction
and on t hat account t he sui t was mai nt ai nabl e

notwi thstanding s. 20 of the Bonbay Sal es Tax Act by which
the jurisdiction of the civil courts is barred. This / Court
held that the appropriate authority was invested wth
jurisdiction to deternine the nature of the transaction and
to levy tax in accordance with its decision. The Court also
held that the finding of the authority that a particular
transaction is taxable wunder the charging section is  a
findi ng not on a collateral fact upon t he correct
determi nation of which the jurisdiction of -the taxing
aut hority depends, and observed

i f the appropriate authority, while, exer ci'si ng its
jurisdiction and powers under the relevant provisions of the
Act, holds erroneously that a transaction, which is an
outside sale, is not an outside sale and proceeds to |evy
sales-tax on it, can it be said that the decision- of the
appropriate authority is wthout jurisdiction ? 'In our
opi nion, this question cannot be answered in favour of M.
Sastri’s contention.”

In Ms. Kamala MIls case(l) it was the case, of the
t axpayer t hat tax was levied in violation of t he
prohi bitions contained in Art, 286 of the Constitution as it
then stood. The sales-tax authorities were of the view that
the sales were taxable a view which was later found,
according to the opinion of this Court in the Benga

I mmunity Conpany’s case(1l), to be erroneous. But on that
account it could not be said that the order passed by the
Sal es-tax O ficer was without jurisdiction. The suit for-
recovery of the tax already paid, pursuant to an order of
assessment which had become final, was therefore held not
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mai nt ai nabl e.

The principle of Ms. Kanala MIIls’ case (2) in our judgnent
governs this case. In the present case the, validity of the
orders of assessnent is challenged on the ground that the
transacti ons

(1) [1955] 2 S.C. R 603.

(2) [1966] 1 S.C R 64.
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which were held taxable were not such works contracts as
woul d be within the taxing power of the Province under Entry
48 in List Il of Sch. VII to the Government of India Act,
1935. The taxing authority being of the view that they were
taxable charged the turnover to tax. Appeals lay against
the decisions of the taxing authority, but they were not
filed in respect of four out of the five years and in the
remaining only the question as to the quantum of turnover
was raised was pendi ng before the Hi gh Court. 1In the case
of Ms:. Kamala M1 Ils’ (1) the transactions were, it was
apparently clained, sales falling within the nmeaning of Art.
286(1) (a) Explanation and not taxable by the State in view
of a constitutional prohibition. This Court held that a
pl ea that tax |evied pursuant to an erroneous decision as to
the applicability of the sales tax Act to transactions
which, if the true position were appreciated, were not
liable to be taxed /could not be raised in a suit for refund
of tax paid. Ratio of that decision applies to the present
case in which tax was levied in respect of transactions
which the taxing authority erroneously regarded as works
contracts and taxable on the footing that they invol ved sale
of goods strictly so-called. ~An erroneous decision of the
taxing authority that they are taxable transactions, when on
a correct view of the |aw they woul d not have been, did not
af fect the power entrusted to himby the Act nor render his
deci sion without jurisdiction

It is true that S. 18-A was incorporated in the Madras Gene-
ral Sales Tax Act, 1939 by Madras Act 6 of 195 1. There was
before Act 6 of 1951 was enacted no express provision in the
Act barring the jurisdiction of civil court to set aside or
nodi fy any assessnment made :under the Act. But S. 18-A did
not incorporate a new concept : it nerely enunciated what
patently underlines the schene of the Act. Speci al
authorities have been constituted under the Act for the
pur pose of assessing and collecting tax : these authorities
have the power to entertain or ask for returns and to assess
and collect tax. Against the orders of assessnent, appeals
are provided for and the proceedings of the t axi ng
authorities are liable to be corrected by the H gh Court or
the Board of Revenue in exercise of jurisdiction conferred

by the Act. The Act is a conplete code, setting up
machi nery for the | evy, assessment collection and refund of
t ax : by the clearest inplication it excl udes t he

jurisdiction of the civil courts to nodify or set | aside
assessments nade under the Act by authorities invested wth
power in that behalf. By enacting s. 18-A
(1)[1966] 1S. C. R 64.
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the Legislature did no nore than enact what was clearly
implicit in the scheme of the Act. Absence of s. 18-A on
the statute book for the first two years out of the five
years of assessment is therefore of no materiality.
Even on the assunption that the clause "and includes also a
transfer of property in goods involved in the execution of a
wor ks contract" added by Act 25 of 1947 in the definition of
' sale’ was subsequently declared ultra vires by this Court
in The State of Madras v. Gannon Dunkerlev Company ( Madras)
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Ltd. (1) in our viewthe suit to set aside or nodify an
assessment nade on the assunption that the definition was
whol Iy invalid was not maintainable.

Two grounds are urged in support of the plea that the suit
was maintainable : (a) the taxing authority acting in
exerci se of powers conferred by a statute cannot entertain a
plea that a part of the statute is invalid : he nust take
the statute as he finds it; and (b) that the authority
conferred by the Act is to levy tax on transactions which
are nmade taxable by the Act, and if the charging provision
or a part thereof is ultra vires the Legislature which
enacted it, the decision of the taxing authority to tax
transactions under that ultra vires provision is outside the
Act .

A taxing authority is undoubtedly a creature of the statute
under which he is appointed but ordinarily by the statute he
is invested wth-authority to decide all questions which
have a bearing on the taxability of a transaction. He is
entitled 'to decidethat the transactions subnmitted to his
scrutiny ‘are taxable. Wen the taxing authority levies tax
on a transaction, he holds either  expressly or by the
clearest inplication that thetransaction is in his opinion
taxable. Investnent of authority to tax involves authority
to tax transactions which in exorcise of his authority, the
taxing officer regardsas taxable, and not nerely authority
to tax only those transactions which are on a true view of
the facts and the law, taxable. The taxing officer in
exercising his power may err : but he has authority to err

in exercise of his jurisdiction. It matters little that the
error he conmits is in-the i nterpretation of a
constitutional prohibition and not a statutory  prohibition
applying to the transaction submitted to his scrutiny. It
woul d be confusing the issue to press into-aid illustrations
of cases in which the taxing authority seeks to tax a
transaction which he holds is not taxable. 1n such a case

he is not exercising the power entrusted by the statute : he
acts

(1)[1959] S.C.R 379.
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outside the law. But that cannot be said of a decision in
which by an erroneous interpretation of the | aw he holds a
transaction taxable. There is nothing in the Act which
prohibits the taxing authority fromentertaining the plea
that a transaction is not taxable because it is in respect
of an exenpted commodity or is an exenpted sale, or because
it is not a transaction of sale, and there are anple
i ndications of an inplication to the contrary.

We are not considering a case in which the statute in_ its
entirely or insofar as it relates to the appointnment of  the
authority invested with power by the statute to assess tax
is challenged as ultra vires. That nay raise problens which
do not arise here. W are dealing with a case in which the
entrustnent of power to assess is not in dispute, and the
authority wthin the limts of his power is a tribunal  of
exclusive jurisdiction. Such an authority is invested for
the purpose of determining questions entrusted to him with
power to determine all questions of fact and | aw, and of his

own jurisdiction as well. Being a tribunal of exclusive
jurisdiction, there is no other authority which can decide
the questions raised before him If by an erroneous

deci sion, he can clothe hinself with jurisdiction, which on
a true viewof the facts or |aw he does not possess, it is
difficult to appreciate the ground on which it can be
asserted that he must decline to adjudicate when the vires
of a part of the statute which he has to administer falls to
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be determ ned. There is no special sanctity in that
guestion, that the taxing authority cannot determine it. It
could not be attended that when a question about the vires
of a statute which the taxing authority has to admninister
arises, he nmust deliberately adjudicate upon the taxability
of a transaction contrary to his own conviction. There is
nothing in our view, certain contrary casual observations in
cases referred to at the Bar notwi thstandi ng, which conpels
himto adopt an unjudicial attitude.

A quasi-judicial authority is within the definition of
"Stale" in Art. 12 of the Constitution. That is so held in
Par bhani Transport Co-operative Society Ltd. v. The Regi ona

Transport Authority, Aurangabad and Ot hers(1l) : and assuned
in Basheshar Nath v. Commi ssioner of Income-tax, Delhi &
Raj ast han and Another(1l) and K S. Ranmanurthy Reddiar v.
Chi ef Commi ssi oner, Pontlicherry and Another(1) and in other
cases. Is a quasi-judicial ~authority deliberately to
vi ol at e fundanental rights of a citizen who is subjected to
his jurisdiction and to act in_ a manner trans-

(1) A'1.R 1960 S.C. 801, (2) A1.R 1959
S.C. 149.

(3) AIl.R 1963 S.C. 1464.

27 1

parently unjust because for some vague reason it is said
that within the /anplitude of his jurisdiction is not
included the right " to determne whether ‘a part of the
statute he is called upon to admnister is-ultra vires ?
VWhat one may ask is the principle underlying such a rule ?

It is common ground that a High Court entertaining an appea
or revision against the decision of a tribunal exercising
quasijudicial authority wth exclusive jurisdiction, or

entertaining a reference nmade by that tribunal, is " subject
to the sane restrictions to which the original tribunal was
subj ect . In a large, number of cases in which proceedings

relating to taxation have reached the H gh Courts by way of
a reference, appeal or revision, the question of vires of
the statute under which the authority functi oned was rai sed,
entertained and decided, and in sonme cases statutory
provisions were declared ultra vires. The first case to
which attention nmay be invited is Gannon Dunkerl ey & Conpany
v. State of Madras(1l). |In that, case the proceeding reached
the H gh Court of Madras in a revision petition under s. 12-
B of the Madras General Sales Tax Act, 1939. The H gh Court
entertained the plea of ultra vires, and decided it in
favour of the taxpayer, and if the assunption we have nade
in dealing with this part of the case as to the true effect
of the judgnent reported in (1959) S.C R 379 be correct,
this Court also considered that argunent. In . Navinchandra
Maf atl al v. The Conmi ssioner- of Income-tax, Bonbay City(2)
in a reference under s. 66(1) of the Indian Inconme-tax Act,
1922 a question as to the vires of s. 12-B of the [Indian
I ncome-tax Act was raised before the Income-tax Appellate
Tribunal and was referred to the Bombay Hi gh Court. Thi s
Court in appeal fromthe opinion expressed by the Hi gh Court
on the reference al so considered that question. |In Sardar
Bal dev Singh v. Conmi ssioner of Incone-tax, Delhi & A ner(1)
in an appeal fromthe order of the Incone-tax Appellate
Tribunal with special |eave, the constitutional validity of
s. 23A of the Indian Income-tax Act, 1922 was permitted to
be challenged. 1In Tata Iron & Steel Conpany Ltd. v. State
of Bihar(1l) a reference was made by the Board of Revenue
raising questions as to the vires of certain provisions of
the Bihar Sal es-tax Act and decided by the High Court, and
ultimately by this Court.. In Ram Kri shna Rammat h Agarval of
Kanptee v. Secretary, Minicipal Conmittee,, Kanptee, (5) the
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Hi gh Court of Nagpur dealt with a case on a reference nmade
by the Extra Assistant Comi -

(1) I.L.R [1955] Mad. 832.

(2) [1955] 1 S.C R 829.

(4) [1958] S.C R 135

(3) [1961] 1 S.C.R 482.

(5) [1950] S.C.R 15.

2Sup. Cl/ 66-4

27 2

m ssioner, Nagpur before whom the vires of provisions
relating to levy of octroi duty under the Central Provinces
Muni cipalities Act was raised. Oher cases which support
the jurisdiction of the H gh Court and therefore of the
taxing authorities to entertain and consider the plea that a
part of the statute is ultra vires are Adm ni strator-General
Lahore Municipality ~v. Daulat Rant Kapur(1), Chatturam &
O hers v. Commi ssioner of Incone.tax (2 ) Kaunmakhya Narain
Si ngh v. Comm ssi oner of Income tax(3).

W do not proposeto, refer to other cases (and they are
nmany) except one-in which the Judicial Commttee considered
the argunent —whether in a reference under the Incone-tax
Act, a plea of the vires of a statute which the taxing
authority has to adnminister may be considered. 1In Raleigh
I nvest ment Conpany Ltd. v. Governor-General in Council(4)
the basic facts were closely parallel to the facts of this
case. A joint stock conpany having its main office in
Engl and was assessed to income tax and super-tax as a nhon-
resident on income which included dividend incone received
from conpani es sonme of which were incorporated in England
and others in the Isle of Man, and carrying on business in
British India. The Conpany paid the tax assessed, and
instituted a suit in the H gh Court of Calcutta clainming a
decl aration that Explanation 3 and other provisions of S. 4
of the Indian Income-tax Act, 1922 which purported to
aut hori se assessnment of and charging to tax, a non-resident
on dividends declared or paid outside British India but not
brought into British India, were ultra vires the |egislative
power of the federal legislature, and that the assessnent
was "“illegal and wongful", and for an i njunction
restraining the inconme-tax authorities from making future
assessments in respect of such dividends. The H gh Court of
Calcutta held, that the inpugned provisions were ultra vires
and the jurisdiction of the civil courts to entertaina suit
was not excluded, either by S. 67 of the, Incone-tax Act, or
by s. 226 of the Governnent of India Act, 1935. Derbyshire,

CJ., in the Hgh Court in Raleigh Investnent ~Co. V.
CGovernor-Ceneral of India, [I.L.R (1944) 1 Cal. 34]
observed "the Appellate Tribunal. must take the Act as  they
find it, and not <call it in question and Mtter, J..

,observed "He (the assessee) cannot urge there (in appea
under is. 30 of the Incone-tax Act) that, though a“provision
of the Act makes his income or part thereof liable to be

assessed, that provision is illegal, being ultra vires the
I ndi an Legislature.” In appea

(1) [1942] F.C.R 31. (2) [1947]
F.C.R 116.

(3) [1947] F.C.R 130. (4 LLR 74
. A 50.

27 3

the Federal Court held in Governor-General -in-Council v. The
Ral ei gh I nvest nent Conpany Ltd. (1) that the inpugned provi-
sions were not ultra vires the Indian Legislature, but the
suit was not nmmintainabl e because of the bar contained in s.
226 of the CGovernment of India Act, 1935. The Judicia
Conmittee w thout deciding whether the provisions of the
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I ncome-tax Act pursuant to which the dividends received from
the foreign conpanies were brought into conputation were
ultra vires held that under the general scheme of the Act
and s. 67 of the Incone-tax Act, 1922, the suit was not
mai nt ai nabl e. The Judicial Committee held that the Indian
I ncome-tax Act, 1922, contained effective machinery for the
revi ew of assessment on rounds of | aw including the question
whether a provision of the Act was wultra vires. They
observed
"Under the Act the income tax officer is
chared wth the duty of assessing the tota
i ncomre of the assessee. The obvious neaning.
and in their Lordships’ opinion, the correct
neani ng, of the; phrase "assessnent made under
this Act" is an assessment finding its origin
in an activity of the assessing officer acting
as such. _The circunmstance that the assessing
of ficer -has taken into account an ultra vires
provision of the, Act is in this Vi ew

i materi al in det er m ni ng whet her t he
assessment is " made under this Act". The
phr ase describes the provenance of t he
assessment - it does not relate to its

accuracy in point of law.. The wuse of the
machi'nery provided by the Act, not the result
of that use, is the test."

Their Lordshi ps then exani ned the consequences which would

ensue if the contentions raised by the appellants were

accepted, and proceeded to state
"All questions of law affecting the accuracy
of an assessnent m ght therefore be raised in
proceedings in any civil court where reliance
was sought to be placed on the assessnent.
The section on the appellants construction is
robbed of all practical content. Second, on
the appellant’s construction, in order to
ascertain whether a civil court is barred by
the section from reviewing an assessnent
brought before it, the, legal nerits of the
assessment have first to be considered and
decided. For if the assessnent is -deterni ned

to be

(1)[1944] F.C. R 229.

274

right in lawthe jurisdiction of = the civi
court to entertain the suit is excluded. The
assessment is, on t he appel lant’s
constructi on, nmade under the Act. ' If, on. the

ot her hand, the assessnent is determned to be
wong the jurisdiction of the civil court to
entertain the suit arises. The result of an
inquiry into the nerits of the assessnent is
on the appellant’s construction, to determ ne
whet her jurisdiction existed to enbark on the
inquiry at all. Jurisdiction is nmde to,
depend not on subject-matter, but on the
correctness of the suitor’s contention as
respects subject-matter. The |anguage of the
section is inapt to justify any such
capri ci ous met hod of det er m ni ng
jurisdiction."
This is weighty authority in support of the view that the
taxing officer is conpetent to entertain a plea about the
vires of a provision under which he nay assess tax, and that
if the Act provides a conplete machinery for adjudicating
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upon the disputes relating to liability of tax, the
jurisdiction of the civil court to, entertain a suit to set
asi de an assessnent even based upon a provision ultra vires
the legislature is barred. But it was said that the
Judicial Conmittee erred in so holding. It was urged that a
provision ultra vires the Legislature has no existence in
point of lawin the statute book and if the taxing authority
relies upon that provision for levying tax, the order has no
support fromthe Act, and nay be set aside in a collatera
pr oceedi ng.

On this line of reasoning attenpts have been nade in this
Court to challenge the correctness, of the decision of the
Judicial Committee in two decisions of this Court: Firm of
[Iluri Subbayya Chetty & Sons’ case(1l) and Ms. Kamal a
MIlls" case(l), but the question was |left open. The
majority judgnent of this Court in Bharat Kala Bhandar Ltd.
v. Municipal Comm ttee, Dhamangaon(3) contains observations
whi ch ~appear to throw doubt on the correctness of the

decision i'n the Raleigh Investnent Conpany’s case(1). If it
were a decision-on a question arising in that appeal, the
deci si on ~woul-d undoubtedly be bindi'ng upon us, but as we
will present point out, the question did not arise for

decision in that case and the observations are dicta, the
correctness of which is open to challenge, and has been
chal | enged by counsel for the State of Madras in this case.
In Bharat Kala Bhandar’s case(3) a ginning factory sued to
recover cotton cess paid to the locall Municipal Committee
contending that the anmount in excess
(1) [1964]
(3) [1965]3 S.C R 499.
(2) [1966] 1 S.CR
(4 L.R 74 T.A 50.
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of the maxi mum anmount prescribed by s. 142-A of the ' Govern-
ment of India Act, 1935, —~was illegally |evied. The
Muni ci pal Conmittee pleaded that the suit was barred by s.
48 of the Central Provinces Miunicipalities, Act. 1922. It
was held by this Court that the tax recovered ‘could be
ordered to be refunded because it was in excess of the lint
prescribed by the Constitution. Counsel for the Minicipa
Conmittee, wurged for the first time in this Court, relying
upon the Raleigh Investnent Conpany’s case(1l) that the
Central Provinces Minicipalities Act contains adequate
machinery dealing with refund of taxes and that the pro-
visions of s. 85 (2) barred an action for recovery of tax
wongfully recovered by the Minicipal Committee. It was
held by this Court that the Act does not set  up  machinery
for entertaining a claimfor refund or repaynment in cases of
the nature before the Court, and that no finality was
apparently given to the decision rendered by an authority
under s. 83 refusing to refund a tax inproperly or“illegally
assessed or recovered. Dealing wth Raleigh Investnent
Conpany’s case(1l) it was observed
"But, wth respect, we find it difficult to
appreciate how taking into account an ultra
vires provision which in |law nust be regarded
as not being a part of the Act at all, wll
make the assessnent as one 'under the Act’.
No doubt the power to nake an assessment is
conferred by the Act and, therefore, making an
assessment would be within the jurisdiction of

t he, assessi ng aut hority. But t he
jurisdiction can be exercised only according,
as well as wth reference, to the wvalid

provisions of the Act. \When, however, the,




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 38 of 40

authority travels beyond the valid provisions

it must be regarded as acting in excess of

its jurisdiction."
On the view taken by the Court that there was no nachinery
for granting refund of tax unlawfully levied, and on that
account the suit was not barred under s. 85 of the Centra
Provi nces Muni ci palities Act, the observati ons wer e
unnecessary.
Juri sdiction of the civil court to grant relief is
undoubtedly excluded if the statute contains adequate and
ef fective machineiy for granting relief against the alleged
wong and not otherw se. However application of a statute
whi ch has not been declared ultra vires by a court conpetent
in that behal f, at best ampunts to misinterpretation of the
law which is in the statute book. If ,an erroneous
interpretation of law to nmake a transaction taxable
(1))L.R 74 1.A 50.
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is not open to collateral attack, failure to apply a
constitutional restriction on |legislative power cannot be
rai sed to-a higher pedestal so as to nmake the decision open
to such attack, 1In both -cases the error arises in
m sinterpretation of the |aw
We do not desire to- deal in detail with the observations of
Der byshire, CJ., & Mtter, J., in /Raleigh Investnent
Conpany v. Governor Ceneral in Council(1l)  of Venkatarama
Ayyar, J., in The Bengal Inmmnity Conpany’ s -case(l) and of
Jagadisan, J., inM S 11 M Meyappa Chettiar v. Income-
tax O ficer, Karaikudi (3) on which reliance was placed by
counsel for the, appellants: In the first case the
observations were not supported by any- reasons, ‘and were
di ssented fromby the Judicial Conmittee. The observations
of Venkatarama Ayyar, J., in the second case are in the
nature of dicta, and in the third case the Madras H gh Court
expressed the view that the bar created by s. 67 of the
Income-tax Act did not prevent a High Court in a petition
tinder Art. 226 of the Constitution frominvestigating the
validity of the conplaint that the fundanmental rights of the
appl i cant were infringed by the action of ~a taxing
aut hority. In proceedings for assessnment —of tax, the
applicant raised no question of vires of s. 3 of the Income-
tax Act, and a reference under s. 66 of the Act was answered
by the High Court. Thereafter in a petition under Art. 226
of the Constitution he challenged the wvalidity of the
assessnent on the ground that the discretion given to the
I ncometax Department to assess menbers of an association
separately or collectively as an association.infringed the
guarantee of equal protection of laws. The High Court of
Madras in considering the plea that there was a bar of  res
j udi cata observed that the | nconet ax Tri bunal was
inconpetent to entertain a plea about the vires- of the
statute under which it functioned. But beyond observing at
p. 157 "We wish to make it very clear that it is not the
provision (within the province ?) of the departnent or  even
the statutory Tribunal, which is really the creation of the
status (statute ?), to entertain any objection to a piece of
legislation, as being ultra vires or unconstitutional.",
not hi ng el se was stated.
It was submitted that this Court in The State of Tripura v.
The Province of East Bengal Union of India (4 ) has refused
to accept Raleigh Investnent Conpany’s case(5) as correctly
deci ded. In The State of Tripura s case (4) the Incone-
tax’ O ficer, Dacca, serveal a notice upon the Manager of an
Estate bel onging to the
(1)1.L.R [1944] 1 Cal. 34.
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(3)[1964] 54 T.T.R 151
(5 L.R 74 1.A 50.
(2)[1955] 2 S.C.R 603.
(4) [1951] sS.CR 1.
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Tripura State but situate in Bengal, calling upon the latter
to furnish a return of the agricultural incone under the,
Bengal Agricultural Income-tax Act, 1944. The State by its
Rul er sued the Province of Bengal and the Incone-tax O ficer
in the court of the Subordinate Judge of Dacca for a
declaration that the Act, insofar as it purported to inpose
liability to pay agricultural income-tax on the plaintiff
was ultra vires and void, and for a perpetual injunction
restraining the defendants fromtaking any steps to assess
the plaintiff. After the partition of India the suit was
tried by the Subordinate Judge, Alipore, in the State of
West Bengal. The High Court of Calcutta held that the Court
of Alipore had no jurisdictionto proceed with the suit.
This Court inappeal held that the suit did lie in the Court
of the 'Subordinate Judge, Aipore, and that a suit for
injunction being not one to set  aside or nodify any
assessnment made under ~the “Act, s. 65 of the Benga
Agricultural Inconme-tax Act, 1944 did not bar the suit,
whi ch was one in respect of an actionabl e w ong. Pat anj al
Sastri, J., delivering the majority judgnent of this Court
observed at p. 14 :
“ . . that the suit in questionis not a suit
"to 'set aside or nodify an assessment" made
under - the Act, as no assessnent had yet been
made when it~ was instituted, and the
subsequent - _conpletion of the assessnent was
nmade by the Paki stan | nconme-tax authorities on
terns agreed to between the parties and
sanctioned by the Court......
The gi st of the wongful act conmplained of in
the present case is subjecting the plaintiff
to the harassnment and trouble by commencing
agai nst him an ‘illegal and unaut hori sed
assessment proceeding. which may  eventually
result in an unlawful inposition and |evy of
tax."
Mukherjea, J., who delivered a Suppl ementary judgnent agreed
with Patanjali Sastri, J. It is expressly recorded in the
judgrment that the correctness of the decision in Raleigh
I nvest nent Conpany’s case(1l) was not chal |l enged before the
Court. Fazl Ai, J., took a different view relying upon the
principle of Raleigh Investment Conpany’s case(1l), observing
that it could not have been the intention of the Legislature
that though the officer is not liable to be restrained /from
proceeding with an assessnent, the provision which ensures
such a result may be rendered nugatory by permitting an
i njunction to be clai ned agai nst the Provincial Govern-
(1))L.R 74 1. A 50.
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nment or the State. The question whether a suit to obtain
refund of tax based on a provision of a statute alleged to
be ultra vires was nmaintainable did not fall to be
determined in the State of Tripura' s case(l), and was not
deci ded.
In our view, the authority of the taxing officer is derived
from the investnment of power under the Act which he is

authorized to admnister. |If thereis no defect in the
enactment of a taxing statute, insofar as it authorises the
constitution of a Tribunal, the ’'Tribunal invested wth

authority in the matter of assessnent and ,collection of
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tax, would in a judgnent have power to entertain an
obj ection and to decide whether a provision of the Act which
it is called upon to admnister is ultra vires and hence
unenf or ceabl e.

The Deputy Commrercial Tax O ficer had therefore power to
-assess the transaction of sale in works contract. Assum ng
that he erred in the interpretation of the contract or the
rel evant statutory provision, the order was on that account
not wthout jurisdiction. It could noly be set aside by
appropriate proceedings under the Madras CGeneral Sal es-tax
Act, 1939, and not otherwi se. The suit was therefore barred
by the schenme of the Act and s. 18-A which was |ater
i ncorporated by Act 6 of 1951

Thi s appeal nust therefore fail and is dismssed with costs.

ORDER
In accordance with the opinion of the Majority the appeal is
allowed. There will be a decree in favour of the plaintiffs

as prayed for with costs throughout.
(1) (1951) s.CR 1L
279




