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RF 1975 SC2299 (140)
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C 1991 SC2001  (5)
ACT:

Constitution of India, Art. 19(1) (a)-Representation of
the People Act (XLIII of 1951). ss.~ 123(5) and 124(5)-
Whether ultra vires the Constitution.

HEADNOTE

Hel d, t hat sections 123(5) and 124(5) of the
Representation of the People Act (XLIII of 1951) are  not
ultra vires article 19(1) (a) of the Constitution.

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 156 of 1954.
Appeal s by Special Leave against the Judgnent . and  Order
dated the 24th Decenber, 1953, of the El ection Tribunal
Gnal i or, Mudhya Bharat, in Election Petition No:- 263 of
1952.
N.C. Chatterjee, (S. K Kapur and Ganpat Rai, with  him
for the appellants.
C. K. Daphtary, Solicitor-General for India (S. P. Varna,
with him for the respondents Nos. | and 5.
C.K. Daphtary, Solicitor-General for India (C. P. Lal
with him for respondent No. 4.
1954. Sept ember  28. The Judgrment of, the Court was
del i vered by
BOSE J.-This is an appeal from a decision of the
El ection Tribunal of Gaalior in which the petitioner, an
el ector, sought to set aside the elections of the appellants
(respondents 1 and 2 to the petition) who were the
successful candi dates. The constituency is Bhilsa, a double
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menber constituency in Madhya Bharat. The petitioner seens
to have been fighting on behalf of the 6th and 7th
respondents to the petition because one of his prayers is
that they be declared to have been duly elected in place ’of
the appellants (respondents 1 and 2). The petitioner
succeeded and the Tribunal declared the elections of the two
appel l ants to be void and further declared that the 6th and
7t h respondents had boon duly el ected,
609

W wll first consider that part of the decision which
decl ares the election of the two appellants to be void.

The Tribunal finds, anmobng other things, that the
appel l ant No. 1 (1st respondent) published certain panmphlets
which contain statenents listed as (a), (b), (c), (e), (f)
and (g) by the Tribunal. The Tribunal holds that these
statements are false and that the 1st appellant (1st
respondent) did not believe themto be true. It also holds
that these statenents reflect on the personal character and
conduct of the 6th respondent and are reasonably cal cul ated
to prejudice his prospects in the election. These findings
were contested and the | earned counsel for the appellants
contended that the attack was on the public and politica
character of the 6th respondent and was a legitimte attack
W do not intend'to examine this as a Court of appea
because this is a special appeal and all we are concerned to
see is whether a Tribunal of reasonable and wunbiased nen
could judicially reach such a conclusion. W have had sone
of these panmphlets read out to us and we are of opinion that
the conclusion of the Tribunal i's one which judicial mnds
could reasonably reach. W decline to examine the matter
further in special appeal. Under the |law the -decision of
the Tribunal is neant to be final. That does not take away
our jurisdiction but we will only interfere when there is
some glaring error which has resulted in a substantia
m scarriage of justice. On those findings a major | corrupt
practice on the part of the 1st respondent (1st appellant
here) under section 123(5) of the Representation of the
Peopl e Act, 1951, is established.

The next finding concerns the 2nd respondent (appel | ant
No. 2). The Tribunal finds that he nade a systematic appea
to Chanmhar voters to vote for himon the basis of his caste.
There is evidence to support this finding. The leaflets
marked N and O place that beyond doubt. This constitutes a
m nor corrupt practice under section 124(5) of the Act.

Both these provisions, nanely sections 123(5) and
124(5), were challenged as ultra vires article 19(1)(a) of
the Constitution, It was contended that article 245(1)

78

610

prohi bits the nmaking of |aws which violate the Constitution
and that the inpugned sections interfere with a ‘citizen's
fundanental right to freedom of speech. There is nothing in
this contention. These laws do not stop a man  from
speaki ng. They nerely prescribe conditions which nust  be
observed if he wants to enter Parlianent. The right to
stand as a candi date and contest an election is not a comon
law right. It is a special right created by statute and can
only be exercised on the conditions laid down by the
statute. The Fundanental Rights Chapter has no bearing on a
right like this created by statute. The appellants have no
fundanental right to be el ected nenbers of Parlianent. I f.
they want that they nust observe the rules. |If they prefer
to exercise their right of free speech outside these rules,
t he i npugned sections do not stop them W hold that these
sections are intra vires.
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In addition to these findings, the Tribunal found that
both the appellants commtted an illegal practice within the
meani ng of section 125(3) in that they issued a leaflet and
a poster which did not have the nane of the printer on them
This is a pure question of fact.

The result of committing any corrupt practice is that
the election of the candidate is void under section
100(2)(b). It is not necessary to prove that the result of
the election was nmaterially affected thereby because clause
(b) is an alternative that stands by itself. Al that need
be proved is that a corrupt practice has been comm tted, and
that the Tribunal finds to be the fact. The Tribunal was
accordingly justified in declaring the election of the first
appel l ant to be void.

In addition to this the Tribunal found that the corrupt
practice committed by the second appell ant respondent No. 2)
also materially affected the result of the election. Thi s
was chal lenged but we need not go into that because the
finding that the second appellant commtted a mnor corrupt

practice " and also an illegal practice is clear and so his
case falls under clause (a) of “sub-section (2) of section
100.
Sub-section (2)(a), so far as it is material here,
FUNS. ..o e T if the Tribunal is of opinion-
611

(a)that the election of a returned candidate has been
procured or induced or the result of the election has been
materially affected, by any corrupt-or -illegal practice
the Tribunal shall declare theelection of the returned
candi date to be void."

The Tribunal finds as a fact that the second appellant’s
election was procured by a corrupt practice. Hi s case
therefore falls within the first of the three alternatives
envi saged by clause (a), so it is not necessary to  enquire
whether it also falls under thethird. W hold that this

election was also rightly declared to be void. That
di sposes of the first and second appellants (respondents 1
and 2).

W now turn to respondents 6.and 7 to the petition
They are the 4th and 5th respondents before us, Ransahai and

Sunnu La]. The Tribunal, acting under section 101 (b),
declared themto be duly elected. Here, we are of opinion
that the Tribunal was wong. Before this can be done, it

nust be proved that
" but for the votes obtained by the returned candidate by

corrupt or illegal practices...... such ‘other candidate
woul d have obtained a mgjority of the valid votes: "
The Constituency was a doubl e nenber constituency. The

following stood for the General Constituency and obtained
the votes shown agai nst them
Jamuna Prasad Mukhariya (Respt. No. 1) 13, 669

Keshav Shastri (Respt. No. 3) 1, 999
V. N. Sheode (Respt. No. 4) 1, 350
Ram Sabai (Respt. No. 6) 12, 750

The Tribunal says that the difference invotes
bet ween respondents | and 6 is 919. W presune that this is
neant to show that the voting between them was cl ose. From
that the Tribunal junmps to the follow ng concl usion
" Considering the scandal ous nature of the false statenent
regardi ng respondent No. 6 and the node
612
of systematic appeal on the basis of caste nade by
respondent No. 2 we have no doubt in our minds that......
respondent No. 1 got nore votes sinply because of corrupt
practices and if these. corrupt practices had not been there
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respondent No. 6 undoubtedly woul d have obtained a nmjority
of valid votes."

This, in our opinion, is pure speculation and is not a
concl usi on whi ch any reasonable mind could judicially reach
on the data set out above. There is nothing to show why the
majority of the 1st respondent’s voters woul d have preferred
the 6th respondent and ignored the 3rd and 4th respondents.

An exactly simlar process of reasoning was followed in
the case of the 7th respondent. He was a Scheduled Caste
candi date and the voting there was as foll ows:

Chat urbhuj Jatav (Respt. No. 2) 12, 452
Hi ra Khusla Chamar (Respt. 5) 601
Sunnul al (Respt. 7) 10, 889

Here, again, there is no basis for concluding that those
who voted for the 2nd respondent would, if they had not done
so, have preferred the 7th respondent to the 5th.

W set aside this part of the order.

The result is that the appeal fails in so far as it
attacks the Tribunal’'s declaration voiding the election of
the two " appellants but succeeds against that part of the
order which declares the 6th and 7th respondents to have
been elected. 1In the circunstances there will be no order
about costs in either Court-

Order accordingly.
613




