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ACT:
I ndustrial Dispute-Conpany carrying on business a
India-Claim by regional enployees for raising of
retirement and scale of gratuity- Power  of i nd
Tribunal -if can nodify wuniform conditions. of
according to prevailing conditions.
HEADNOTE:
The appell ant conpany was an all-lndia concern and carried
on the najor part of its business in Calcutta.” Its clerica

and non-clerical staff in Bonbay raised disputes relating to
gratuity and age of retirement and contended that the scale
of gratuity for both the clerical and non-clerical  staff
provided by the existing scheme of the conpany was | ow and
should be raised and that the age of retirenent for the
clerical staff should be raised from55 to 60. The  conpany
resisted the claimon the ground that the existing scheme
havi ng been enforced on the basis of an agreenent between
the conmpany and the large majority of its staff,”  both
clerical and non-clerical, working in Calcutta, the sane
could not be changed at the instance of a small “ninority.
The tribunal rejected this contention and raised the age of
retirement to 60. It also raised the scale of gratuity and
made it wuniformfor the clerical and non-clerical staff.
The appellant reiterated its contention in this Court.

Held, that although it was advisable for an all-India
concern to have uniformconditions of service 'throughout
the country, that were not to be lightly changed, industria
adj udi cation in

52

India being based on an industry-cumregion basis, cases
mght arise where it would be necessary to change the
uni form schene SO that it mght accord wth t he
prevailing condi tions in the regi on wher e the
I ndustrial Tribunal functioned, in order to ensure
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fair conditions of service.

Consequently, in the instant case, where the Industria

Tri bunal found that the existing scheme was neither adequate
nor in accord with the prevailing conditions in the region

it was not bound to refrain fromaltering either the age of
retirement or the gratuity scheme on the ground the
appel l ant’ s concern was an all-1ndia one.

Nor could the decision of the Tribunal to raise the age of
retirement of the clerical staff to 60 be said to be an
i mpr oper one.

Guest, Keen, WIllians (Private) Limted, Calcutta v. P. J.
Sterling and Ot hers, [1960] (1) S.C.R 348 referred to.

JUDGVENT:

Cl VI L APPELLATE JURI SDI CTION: Civil Appeals Nos. 159 and

of 1 1958.

Appeal s° by special |eave fromthe Award dated Septenber
1958, of the Industrial Tribunal, Bonbay, in Reference

Nos. 138 and 35 of 1958.

N. A. Palkhivala, S. N Andley, J. B. Dadachanji

Ranmeshwar Nat h,” for the appell ant.

C. L. Dudhia and K. L. Hathi, for respondents No. 1 and 2.
1959. Cctober 16. The Judgnent of the Court was delivered

by

WANCHOO J.-These two appeal s by special |eave arise out
t wo references made by the GCovernment of Bonbay
connection wi'th a dispute between the appel | ant-conpany

two sets of its worknen, nanely, clerical staff and
other than <clerical. The clerical staff had raised

guestions which were referred to the Industrial Tribunal
Bonbay for adjudication. of these, only two points survive
in the present appeal, nanely, retirement age and gratuity.

The non-clerical staff had raised two questions of
only one relating to gratuity arises before us.
It appears that the appellant-conpany is/ an al

concern but the najor part of its business’is /concentrated
in Calcutta. The nunber of non-clerical staff outside

Calcutta is very small as conpared to the
53
non-clerical staff in Calcutta while the clerica

outside Calcutta is much less than the clerical staff

Culcutta. The conpany had a gratuity scheme in force
applied to both clerical and non-clerical staff,

there were differences in the scale of paynent depending

upon whether the basic salary drawn by worknen other

operatives was nore than Rs. 100 or |ess. In case
operatives, there was a uniformscale equal to the scale for
wor kmen ot her than operatives drawing |less than Rs. 100 per

nmensem The clerical and non-clerical staff in

rai sed disputes and their main contention was that the scale
fixed by the scheme in force was | ow and should be raised.

As for the retirenment age, the clerical staff clained
it should be raised from55 years to 60.

The case of the appell ant-conpany before the tribuna
that as the large mpjority of the staff both <clerica
non-clerical was in Calcutta and as the gratuity schene
the retirenent age were enforced by virtue of an agreenent
arrived at Dbetween the appell ant-conpany and its workmen

both clerical and others in Calcutta who are a

majority of its total worknen, they should not be changed at
the instance of a small minority of workmen both clerica

and others in Bonmbay. The tribunal did not accept

contention and rai sed the age of retirenment from55 years to
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60. It al so nade changes in the gratuity schene by which
the scale was raised and made uniform both for clerica
staff and others. Thereupon the appellant applied for and
obt ai ned special leave fromthis Court; and that is how the
matter has cone up before us.

Shri Pal khi val a appearing for the appellant has raised only
two points before us, relating to the raising of the
retirenment age and the change in the scale of gratuity, and
we shall confine ourselves to these two points only. It s
conceded by him that the I ndustri al Tri bunal has
jurisdiction to order the changes which it has ordered. But
his contention is that though the jurisdiction may be there,
the tribunal should take into account the special position

of an all-India concern and should not nake changes
particularly at the
54

instance of a small mnority of workmen as that would |ead
to industrial unrest elsewhere. He further contends that
the scale of gratuity and the age of retirement are natters

whi ch are i ndependent of |ocal conditions and therefore
shoul d—be uni formthought India in concerns which have an
all-India character. He points out that the conditions of

service in the appellant conpany are uniform throughout
India and were arrived at by agreement with the unions of
wor knmen at Cal cutta where the large majority of the workmen
are enployed, and in these special circunstances, the
tribunal at Bonbay shoul d not have made any changes in the
retiring age or in the gratuity scheme at the instance of
the small mnority of worknen in Bonbay.

There is no doubt that in the case of an all-India concern
it would be advisable to have uniform conditions of service
throughout India and if uniformconditions prevail in any
such concern they should not be lightly changed. At the
same time it cannot be forgotten t hat i ndustria

adj udication is based, inthis country at |east, on what is
known as industry-cunregi on basis and cases nay arise where
it may be necessary infollowing this principle to make

changes even where the conditions of service of an all-India
concern are uniform Besides, however desirable wuniformty
may be in the case of all-lndia concerns,” the tribuna

cannot abstain fromseeing that fair conditions of  service
prevail in the industry with whichit is concerned. | f
therefore any schenme, which may be wuniformity in force
throughout India in the case of an all-India concern

appears to be unfair and not in accord with the prevailing
conditions in such matters, it would be the duty of the
tribunal to make changes in the schene to make it fair and
bring it intoline with the prevailing conditions in such
matters, particularly in the region in which the tribunal is
functioning irrespective of the fact that the demand is nade
by only a small mnority of the workmen enployed in one
pl ace out of the many where the all-India concern carries on
busi ness.

Before we come to consider the two questions raised before
us, we may as well point out that the

55

scale of gratuity and the retirement age were originally
fixed by an agreenent arrived at in 1956, between the
appel l ant company and its workmen in Calcutta who form a
large majority. That agreement was for a period of two
years ending wth Decenber, 31, 1957. Thereafter it was
repl aced by another agreenent also for two years beginning
from 1st January, 1958. In that agreenent it was
specifically provided that no further nmajor issues would be
rai sed excepting those relating to nedical aid, retirenent
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age, and retirenent benefits. It is clear therefore that
even the workmen in Calcutta had reserved the right to raise
a dispute with respect to retirenent age and gratuity, if
necessary. The reason for this is that the references out
of which those appeal s have arisen were pending before the
tribunal in Bonbay and the unions in Calcutta wshed to

await the decision of the Bonbay tribunal before finally
agreeing to continue the rules relating to retirenent age
and gratuity. The appel | ant -conpany al so agreed to rmake
this reservation in the said agreenent arrived at between it
and the unions in Calcutta. Therefore, strictly speaking,
it cannot be said in this case that there was a fina
agreenment in force with respect to these two matters between
t he appellant and large mgjority of its worknen in
Sept enber, 1958 when the Bonbay Tribunal gave its award. In
any case the Bonbay Tribunal was bound to go into the nerits
of the mtter wth respect to these two itens, nanely,
retirement age and gratuity, keeping in mnd the all-India
character of ‘the concern and the previous agreenent of 1956,
and this is what the tribunal has actually done.

We-_shall first take the question of retirenent age. The
tribunal found that retirement age was fixed between 55
years and 60 in various concerns in Bombay. It was also of

opinion that 55 years was too low an age to be fixed for
retirement for the clerical staff and that the trend in al

the awards had in recent tinmes beento fix it at 60 years.
It, therefore, ordered that so far as the clerical staff was
concerned retirement age should be fixed at 60 years instead

56
of 55. We may in this connection refer to a recent decision
of this Court in Quest Keen, W I ans (Private)

Limted, Calcutta v. P. J. Sterling and OGhers (1), where
the age of superannuation of enployees in service before the
Standing Orders canme into force, in that concern was fixed
at 60 years. In these circunstances if the tribunal thought
that it would be fair to fix 60 years as the age of
retirement for clerical staff in spite of the fact that in
the agreenment of 1956 the retirenent age was fixed ~at 55

years, it cannot be said that the tribunal’s order was not
in accord with the prevailing conditions in nany concerns in
that region. 1In these circunstances we are of opinion that

no interference is called for in this mtter.

We now cone to the question of gratuity. The gratuity schene
in force in the appellant-conpany on the basis of the
agreenment of 1956, provided for threequarters of one nmonth's
average basic salary for each conpleted year of continuous
service for staff other than operatives drawing up to Rs.
100 per nmenses and thereafter half a nonth’s average basic
salary for each year. It also provided three weeks’ average
basi ¢ wages for each conpl eted year of continuous service
for operatives. Three years service was the mnimum period
for eligibility to gratuity under special circunstances |ike
death, physical and nental incapacity and 15 years service
in all other cases. There was also a provision for
"deducting sonme anount in lieu of provident fund credited by
the conpany in 1941 in respect of service prior to 1st July,
1941. The tribunal was of the opinion that the schene was
not adequate and contai ned features which were not usual in
ot her prosperous concerns it pointed out that the scale of
gratuity for clerks was on a | ower basis than for operatives
and that this was against the general conditions of things
prevailing in that region. It further pointed out that the
clerical and the supervisory staff had a hi gher standard of
living, and had to nmeet heavier expenses of education of
their children who get enploynent at a |late age as conpared
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to operatives. It was, therefore, of opinion that a uniform
scal e of gratuity should be fixed for al
(1) [1960] (1) S.C.R 348.
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i ncludi ng those getting wages above Rs. 100 per nenses. It
also pointed out that the requirement of a mninmm service
of three vyears in case of death and physical and nenta
i ncapacity was another unusual feature of this schene and
held that it should be changed. It was further of opinion
that the usual provision in such schenes was a scale of one
nmonth’'s basic salary for each conpleted year of continuous
service in case of death, physical and nmental incapacity and
after 15 years’ continuous service and that sone gratuity at
a lower scale was provided wusually even in case of
term nation of service before the conpletion of 15 vyears’
servi ce. It “therefore provided for half a mnonth's basic
salary for each -conpl eted year of continuous service after
5 years ~but upto ten years and three-fourths of basic
nonthly sal ary for each year of conpleted service after ten
years but less than fifteen years continuous service and one
nonth’ s~ basic salary for each year for the rest. Finally,
it took into account the fact that there was a suppl ementary
gratuity scheme in force in the company with respect to the
enpl oyees in the enploy of the conpany from before Septenber
1, 1946, and with respect to themit provided that those
enpl oyees should either opt for the schene as framed by it
or continue in the gratuity scheme of ‘the company along with
the supplenentary gratuity schenme. [t appears therefore
fromthe gratuity scheme finally sanctioned by the tribuna
that it renoved those features fromthe schene in force in
the appel | ant - conpany whi ch were unusual -and unfair and not
in consonance wth the prevailing conditions for such

schenes in that region. |In these circunstances we are of
opi nion that the tribunal was not bound merely because this
is an all-India concern to refrain from altering the

gratuity scheme which in its opinion had certain unusua
features and was not  in accord wth the prevailing
conditions in that region. The appellant’s contention
therefore on this head al so fails.

The appeal s are hereby dism ssed with one set” of costs.




