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1. A short question which arises for our
consideration in the present appeal is whether the

process of conversion of Alum niumlngots into
AluminiumBill ets during the internediate stage by the
process of re-nelting and addi ng ot her alloys anpbunts to
"manufacture’ wthin the meani ng of Section 2(f) of the
Central Excise Act, 1944 (hereinafter referred to as 'the
Act’) and Central Excise Duty i s-chargeabl e thereon?

2. The facts of the case are that Ms Mhavir
Al um nium Ltd., Bhiwadi (hereinafter referred to as 'the
Assessee’) was engaged in the manufacture of Al um niium
Products falling under Chapter 76 of the Central Excise
Tariff Act, 1985. The assessee was nmanuf acturing
Alum nium Bil l ets and was consuming- it captively for the
manuf acture of Alum niumlIrrigati on Pipes exenpted

from paynent of duty. The assessee was al so selling the
said commodity in the narket by paying Excise Duty.

3. It was the case of the Conmi ssioner of Centra
Exci se, Jaipur (hereinafter referred to as 'the Revenue’)
that the assessee did not nention the facts in
classification lists/declarations filed under Rule 173 B of
the Central Excise Rules, 1944 nor produced record
relating to production of AlumniumBillets used for
captive consunption and production of Al uni ni um
Irrigation Pipes. A notice was, therefore, issuedto the
assessee on January 2, 1996 to show cause why an

amount of Rs.1, 16, 56, 476/- towards cl earance of
AluminiumBill ets for captive consunption by

suppressing the fact that such consunption was for

manuf acture of fully exenpt products should not be
recovered as duty and why penalty shoul d not be

i nposed along with penalty.

4, By an order-in-original dated August 8, 1997,
denmand of Rs. 44, 35,637/- was confirned for the period

bet ween June, 1995 and Decenber, 1995. The demand

beyond the period of six nmonths was held to be barred by
time. Penalty of Rs.10,00,000/- was al so i nposed.

5. An appeal filed by the assessee against the
order-in-original was allowed by the Custom Excise and
CGold (Control) Appellate Tribunal (° CEGAT for short) on
February 16, 2000, setting aside the order-in-origina
passed by the Comm ssioner and remandi ng the matter

for fresh disposal in accordance with | aw
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6. Hearing was afforded to the assessee thereafter
by the Comm ssi oner and considering the riva
subm ssions of the parties, the Comi ssioner held that
Aluminium Billets had come into existence as a result of
conversion of Al um nium Scraps, |Ingots and ot her
alloying materials by process of nelting. Billets are thus
a comodity distinct fromlngots. The Comm ssioner al so
recorded a finding that "AlumniumBillets, besides being
used captively, were also sold in the narked by the
assessee on paynent of duty @ 15% adv.'
7. The Conmi ssi oner concl uded
"Regar di ng whet her aluminumbillets
produced at the internediate stage by the
assessee as per the process discussed in para
A supra anounts to manufacture. | find that a
billet as different article energed as a result of
nmel ting of ingots/scrap of alumnium and
other alloying netals and is having distinct
nane, character or use and as per Section 3 of
Central Excise Act, 1944 these are goods
whi ch can ordinarily be bought and sold in the
mar ket. The assessee is also selling the sane
in the market apart from captive consunption
for manufacture of irrigation alum nium pipes.
Thus, billet is altogether a different product
than an ingot of al um niumknowto the
mar ket and has different use and character. In
the assessee’s case al so they coul d not have
manuf act ured extruded pi pes formalum nium
i ngots. Accordingly alum niumingots and
billets are altogether different goods".
(enphasi s suppl ied)

8. He, therefore, held that the production of
AluminiumBillets fron1AIun1n1un1|ngots/Scraps and

other alloying materials amunted to ' nmanufacture’

within the neaning of Section 2(f) of the Act and was
chargeabl e to Central Excise Duty under sub-headi ng
7601. 10 of Chapter 76 of the Central Excise Tariff Act,
1985.

9. The assessee being aggri eved by the order-in-
original passed by the Conm ssioner, preferred an appeal
to CEGAT. CEGAT observed that there was substance in

the contention raised by the assessee that the process
carried out by the assessee of Melting Ingots into Round
Ingots for the purpose of extrusion did not anpunt to
"manuf acture’ and the taxable commodity remained the

same although in different form CEGAT stated that

"mere change in physical form of shape or substance

does not ampunt to manufacture". It, therefore, allowed
the appeal and set aside the order passed by the

Commi ssioner. The said order is challenged by the

Revenue in this Court.

10. W have heard the | earned counsel for the
parties.
11. It was submitted by the | earned counsel for the

Revenue that CEGAT has committed an error of law in

hol ding that the comodity remai ned one and the sane

and nerely the formwas changed and as such there was

no ’'manufacture’ and Excise Duty could not be inposed

by the Departnent.

12. The | earned counsel for the assessee, on the
ot her hand, subnmitted that CEGAT was right in holding

that there was no change of commodity and hence there

was no 'manufacture’. Extrusion Ingots which are al so
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known as Round Ingots or Billets are only a different
formof the same taxable commodity, nanely, Wought
Al um ni um under Chapter 7601. The process or
conversion of Melting Ingots into Extrusion Ingots was
not a ’'process of manufacture’ and there is a change in
shape or form of the product. The order of CEGAT, hence,
calls for no interference.
13. Havi ng heard the | earned counsel for the
parties, in our opinion, the appeal deserves to be all owed.
The expression 'manufacture’ is defined in C ause (f) of
Section 2 of the Act which reads thus:
(f) "Manufacture"” includes any process:\027

(i) incidental or ‘ancillary to the conpletion
of a manufactured product;

(ii) which is specifiedin relation to any
goods in the Section or Chapter notes
of the Schedule to the Central Excise
Tariff Act, 1985 as ampunting to
manuf acture, (5 of 1986), and the word
"manuf acturer” shall be construed
accordi ngly and shall include not only
a person who enpl oys hired lIabour in
the production or manufacture of
exci sabl e, goods, but also any person
who engages in their production or
manuf act ure on hi s own account.

14. It s thus clear that ’'manufacture’ includes any
process under Section 2(f). As observed by this Court

before nore than four decades-in Union of India&

Another. v. Delhi Coth & General MIls Co. Ltd. & Os.,

(1963) Supp (1) SCR 586 : AIR 1963 SC 791, the word
"manufacture’ is a verb which is generally understood to

mean as "bringing into existence a new substance" and

does not nean nmerely "to produce some change in a

subst ance, however m nor in consequence the change

may be".

15. In Enpire Industries Ltd. v. Union of 'India,
(1985) 3 SCC 314, it was held that taxabl e event under

Exci se Law is ‘manufacture’. The nmoment there is

transformation into a new commodity comrercially

di stinct and separate compdity having its own

character and name whether be it the result of one

process or several processes, 'nmanufacture’ takes place

and liability to exci se duty under Section 4-is attracted.
16. In Union Carbide India Ltd. v. Union of India &
Os., (1986) 2 SCC 547, this Court held that in order to
attract Excise Duty, the article manufactured nust be

capabl e of sale to a consunmer. To becone goods, an

article nmust be sonething which can ordinarily come-to

the market to be bought and be sol d.

17. In Union of India & Ors. v. J.G dass Industries
Ltd. & Ors., (1998) 2 SCC 32, |eading decisions came to

be considered by this Court and it was held that a two

fold test energed for deciding whether the process is that

of ’'manufacture’.

18. The Court after considering earlier decisions,
st at ed:

"On an analysis of the aforesaid

rulings, a two-old test energes for

deci di ng whether the process is that of

"manufacture". First, whether by the

said process a different comercia

commodity comes into existence or
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whet her the identity of the origina
conmmodity ceases to exist; secondly,

whet her the commodity which was

already in existence will serve no
purpose but for the said process. In

ot her words whether the comodity is
already in existence will be of no
conmer ci al use but for the said process".

19. In the present case, the assessee is not only
captively consunming AluminiumBillets for the

production of Irrigation Pipes but is also selling such
commodity in open market. It is, therefore, clear that the
process of 'manufacture’ results in emergence of new
conmercial commodity, nanely, 'Billets’. The said

conmmodi ty has an i ndependent marketability and the

assessee itself has sold Billets in open market by paying

Exci se Duty.

20. Theentry al so nmakes it clear which is under

Chapter 76. The rel evant part reads thus:

Chapter 76

Headi ng Sub- Headi ng Descri ption Rate of Duty
No. No. of CGoods

76.01 7601. 10 i ngots, billets 16%

21. Ingots and Billets are thus two different

conmer ci al commodi ties. They have separate, distinct

and identifiable marketability and saleability. The
assessee, no doubt, used AluminiumBillets captively but
is also selling in open market. W are, therefore, of the
vi ew that the Conmi ssioner was right in holding that the
assessee was |liable to pay Excise Duty and CEGAT was

wong in interfering with the order-in-original. The order
of the CEGAT, therefore, is l[iable to be set aside.

22. For the foregoing reasons, the appeal deserves
to be allowed and is accordingly allowed. The order

passed by CEGAT is set aside and the order-in-origina
passed by the Comm ssioner is restored.

23. The | earned counsel for the assessee, however,
submitted that in that case the assessee woul d be

entitled to MODVAT benefits. If it is so, the assessee can
claimthe said benefit. W may nmake it clear that our
setting aside the order passed by CEGAT in this appea
woul d not conme in the way of the assessee in claimng

and getting such benefit, if it is otherwise entitled.

24. The appeal is allowed accordingly with no
order as to costs.




