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ACT:

Representati on of the People Act, 1951--Holding an office of
profit--Tests for. determ nation--Chairnman of a statutory
body- - Whet her an office of profit under Governnent.

Al'l egations of corrupt practice should be proved beyond
reasonabl e doubt .

HEADNOTE

Under the Bihar and Orissa Mning Settlenent Act, 1920 a
Board called the Mnes Board of Health may be established to
provide for the control and sanitation of any area. The
Board consists of nenbers who are elected by nine owners,
non-officials selected by the State Governnment and persons
nonmi nated by Government. The Chairman of the Board is
appoi nted by the State Governnent fromanong the menbers of
the Board. The Board is a body corporate. A fund called
"The Mning Settlement Fund" is created consisting of sums
charged by the Board under the Act fromland-owners as also
suns allotted from the State revenues as well as suns
borrowed by the Board under the Local Authorities Loans Act,
grants received fromlocal Authorities, associations and
private persons. The respondent was appointed by the
Governnment as Chairman of the Jharia M nes Board of Health

The respondent was el ected as a nenber of the State Assenbly
in the ogeneral elections. The election petition- of the
appel | ant (the unsuccessf ul candi dat e) agai nst the
respondent was di sm ssed by the Hi gh Court.

On appeal to this Court it was argued that the respondent
was disqualified, fromstanding for the election as he held
an office of profit under the State Government.

Di sm ssing the appeal

HELD : (1) The mere fact that the respondent was appointed
as Chairman of the Board by the Governnent Wuld not make
him a person holding an office under the State Government.
The fact that the Governnent and other local authorities

m ght nmake grants to the Board did not nean that all the
funds of the Board were Governnment funds or Governnent
property. The provisions ' of the Act are enough to

establish that the Board is a 'local authority’ within the
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nmeani ng of that expression as defined in cl. (31) of s. 3 of
the General O auses Act, 1897. [911 C, B

(2) In determ ning whether a person is holding an office of
profit wunder the CGovernment the tests laid down by this
Court were (1) Wether the Governnent nakes the appoi nt ment;
(2) Wether the CGovernnent has the right to renpbve or
dismss the holder; (3) Wether the Governnent pays the
remuneration; (4) What are the functions of the holder?
Does he performthemfor the Governnent, and (5) Does the
CGovernment exerci se control over the performance of those
functions? [911 G

In the instant case the Government did not pay renuneration
to therespondent nor did he performhis functions for the
CGover nrent . The office held by himwas held under a |oca

authority. The holding of an office of profit in it did not
bring about a disqualification, even if the local authority
be, wunder the control of the Governnent. The contro

exerci sed by the Governnment did not make the Board an organ
of the Governnent nor did it nake the respondent a person
hol di ng an of fi ce under the Governnent. [912 E-F]

Maul ana Abdul ~Shakur v. Rikhabchand & Anr. [1958] S.C R 387
at 394 and Shivnurthy Swam v. Agadi Sanganna Andanappa
[1971] 3 S.C.C. 870, foll owed.

910

Gurushant appa v. Abdul “Khaddus A I.R 1969 S.C. 744-[1969] 3
S.C.R 425, referred to.

(3) An allegation of corrupt practice being a serious one,
| eading not nmerely to the consequence of the election of
the successful candi date being set aside, but also of his
being disqualified to stand for election for a certain
period, should be proved beyond reasonable doubt. Such
proof is lacking in this case. [913 C

JUDGVENT:

CIVIL APPELLATE JURISDICTION : Civil Appeal No. /1116 of
1973.

Fromt he judgnent and order dated the 22nd January, 1973 of
the Patna High Court in Election Petition No. 21 of 1972.

J. P. Goyal and Y. C Parashar, for the appell ant.

D. Goburdhan, for the respondent.

The Judgrment of the Court was delivered by

ALAG RISWAM , J.-This appeal by one of the unsuccessfu
candi dates in the election held to the Legislative Assenbly
of Bihar State fromthe Baghnmara constituency is against the
di sm ssal of his election petition guesti oni ng t he
respondent’s el ection by the H gh Court at Patna.

Only two questions were argued before wus (1) that ' the
respondent was disqualified for standing for the election as
he held an office of profit under the Government of Bihar
and (2) that he obtained the services of a Sub-Inspector of
Police for the furtherance of the prospects of his election.
The facts relating to the first question are these : Under
the Bihar and Oissa Mning Settlement Act, 1920 a Board
called the Mnes Board of Health nay be established to
provide for the control and sanitation of any area wthin
which persons enployed in a mne reside and for the
prevention therein of the out break and spread of epidemc

di seases. Before the area is declared to be a mnmining
settlenent for the purposes of the Act certain prescribed
formalities like receiving objections etc. have to be
observed. The Board is a body corporate having prepetua

successi on and a common seal with power to hold and acquire
property. It consists of not |ess than seven and not nore
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than el even nenbers of whomnot |[ess than two and not nore
than four are elected by owners of mnes within the mning
settlenent, three non-officials selected by the State
CGovernment and two or nore nenbers but not exceeding four
nom nated by the State Governnent. The Chairman of the
Board is to be appointed by the State Governnent from anong
the nenbers of the Board. A fund called "The Mning
Settlement Fund" is formed for every mning settlenent and
the fund vests in the Board. charged by the Board under the
Act fromsuns allotted to the Board fromthe State by the
Board under the Local Authorities from Local Authorities,
associ ations and Board appoints Health Oficers as well as
Boar d can inmpose taxes like latrine tax and also nake
yearly assessnent. There are certain powers conferred on
the State Governnent The fund consists of suns |and owners
etc. as also revenues; suns borrowed Loans Act; grants
received private persons etc. The Sanitary inspectors. The
Board can inpose taxes like latrine tax and al so make yearly

assessment . There are certain_ powers on the State
Gover nment .

911

under the Act but they are no nore than powers conferred on
State Governments in-respect of various |ocal bodies. The

respondent was appointed by the Government as the Chairman
of the Jharia Mnes Board of Health.
We agree with the | earned Judge of the High Court that it is
difficult to accept the argunent that the Board is wholly
under the <controll ‘of the State Government  in all its
functions. The Board |evies taxes and ot her assessments and
has, got its own funds, The fact that the ~CGovernment and
other local authorities mght nmake grants to the Board does
not mean that all the funds of the Board are Governnent
funds or Covernnent property. The provisions we have set
out above are enough to establish that the Board is a 'loca
authority’ within the neaning of that expression as defined
in clause (31) of section 3 of the GCeneral C auses Act,
1897. Indeed this position does not seem to have been
di sputed by the petitioner before the High Court in the
course of his argument. We do not, therefore, think that
the mere fact that the respondent was appoi nted as Chairman
of the Board by the Governnment would make him~a person
hol di ng an of fice under the State Governmnent.
W may in this connection refer to certain decisions of this
Court. In Maul ana Abdul Shakur v. R khabchand & Anr. (1) this
Court held :
"The power of the Government. to appoint a
person to an office of profit or to continue
him in that office or revoke his | appointnent
at their discertion and paynent from out of
CGovernment revenues are inportant factors in
determi ni ng whether that person is holding an
of fice of profit under the CGovernnent."
We have already pointed out that in this case the paynents
to the respondent are not from out of the Governnent
revenues.
In Shivamurthy Swani v. Agadi Sanganna Andanappa(2) this
Court pointed out
the office in question nust have been
held under a Governnment and to that sone pay,
sal ary, enolunents or allowance is attached.
This Court in several decisions had laid down
the tests for finding out whether an office in
guestion is an office under a Government and
whether it is an office of profit. Those
tests are : (1) Wiether the Governnent rmakes
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the appointnent; (2) Wiether the Governnent
has right to renove or disniss the holder; (3)
Wet her the Governnent pays the remuneration
(4) What are the functions of the holder?
Does he perform then for the Government and
(5) Does the CGovernnent exercise any contro
over the performance of those functions ?"
Here again it is to be pointed out that the Governnment does
not pay the remuneration nor does the holder perform his
functions for the Governnment. To hold otherw se would be to
hold that |oca
(1) [1938] S.C.R 387 at 394.
(2) [1971] 3 S.C. R 870.
912
bodi es |ike Municipal Councils performtheir functions for
the Governnment though in one sense the functions they
perform are governnental functions.
The decision of this Court |in GQurushantappa v. Abdu
Khaddus(1), which was also relied upon by the H gh Court,
may be usefully referred to. 1t was there observed
“Thus, in the case of election as President or
Vi ce-President, ~ the disqualification arises
even if ‘the candidate is holding an office of
profit- under |local or any other authority
under the control of the Central Government or
the State Governnent, whereas, in the case of
a candidate for election as a Menber of any of
the Legislatures, no such disqualification is
laid down by the Constitution if the office of
profit ~is_held under a local  or any other
aut hority under the control of the
CGovernment and not directly under any of the
Gover nnent s. This clearly indicates that in
the case of eligibility for election as a
menber of a Legislature, the holding of an
of fice of profit under a corporate body like a
| ocal authority does not bring about
di squalification even if that |ocal “authority
be wunder the control of the Gover nnment ,
The nere control of the CGovernment over the
aut hority havi ng the power to appoi nt,
di smss, or control the working of the officer
enpl oyed by such authority does not disqualify
that officer from being a candidate for
el ection as a nmenber of the Legislature in the
manner in which such disqualification comes
into existence for being elected as t he
President or the Vice-President."
The office held by the respondent is held under a  |oca
aut hority. The hol ding of an office of profit in it/ does
not bring about a disqualification even if that |oca
authority be under the control of the Governnent. The nere
control of CGovernnent over the authority having the power to
appoint, dismss, or control the working of the officer
enpl oyed by such authority does not disqualify that officer
from being a candidate for election as a nenber of the
Legi sl ature. Therefore, the control exercised by the
Government over the Board in this case does not mnmake the
Board an organ of the Governnent nor does it make the
respondent a person holding an office under the Government.
It is, therefore, unnecessary to go into the question
whet her the office held by the respondent was an office of
profit, though we nmay indicate that on the evi dence
available in this case we have cone to the conclusion that
it is not an office of profit. W are not setting out the
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evidence at length only because it is unnecessary for the
pur pose of this case.

As regards the 2nd question the allegation of the appellant
was that the respondent taking advantage of his position as
a former Cabinet Mnister of the State of Bihar had procured
the services of the Oficer-in-charge of Chas police station
in arranging and holding his election nmeeting on 20th
February, 1972 within the premises of the Chas police
station and this was a corrupt practice within the neaning
of sub-s. (7)

(1) AI.R 1969 S.C. 744-[1969] 3 S.C.R 425.

913

of s. 123 of the Representation of the People Act .
According to the respondent the election neeting was held in
the vacant space on the southern side of the conpound wall
of the police station. The evidence relied upon by the
appel l ant for providing his charge were his own and that of
two of his co-villagers. The appel | ant wasnot an eye
Wi t ness of this “meeting and his evidence was pure
hear say. The person who is said to have inforned himwas not
exam ned. The evi dence of P. W. 1 and 2 was not accepted by
the Hgh Court. The police officer concerned, who was
examined as RW 8, as wellas the respondent (R W 10)
have denied the allegation. After a careful exam nation of
all the evidence the High Court held this charge not proved.
We have gone through the evidence and see no reason to
differ fromthe H gh Court on this point.

An all egation of corupt practice being a serious one |eading
not nerely to the consequence of the election of the
successful candi date bei ng set aside but also of his being
disqualified to stand for election for ~a certain period
should be proved beyond reasonabl e doubt and we find such
proof lacking in this case,

The appeal is dismissed with costs.

P. B. R Appeal disnissed.
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