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This civil appeal has been filed by Ms Sterlite Industries
(I'ndia) Ltd. under section 130E of the Customs Act, 1962
agai nst Order No. 1113 of 2001 passed by CEGAT ("the
Tribunal ") on 13.7.2001.

The short question which arises for determnation in this
civil appeal is whether Fully Automated Sequential X-ray
Spectroneter is an apparatus based on the use of X-ray under
sub- headi ng 9022. 19 as cl ai ned by the Department or
whet her the said apparatus is classifiabl e as Spectroneter
under sub-headi ng 9027. 30 bei ng an apparatus for physica
or chemical analysis.

To deci de the above question, we quote hereinbel ow the
foll owi ng Headi ng of Chapter 90 of the Custons Tariff Act,
1975 whi ch reads as under
" CHAPTER 90
OPTI CAL, PHOTOGRAPHI C, CI NEMATOGRAPHI C
MEASURI NG, CHECKI NG PRECI SI ON, MEDI CAL OR
SURG CAL | NSTRUVENT AND APPARATUS; PARTS AND
ACCESSORI ES THERECF \ 026

Tariff

Item

Description of goods
Rate of duty

St d. Prefnl.

9022

Appar at us based on the

use of X-rays or of

al pha, beta or gamma

radi ati ons, whether or

not for medical

surgical, dental or

veterinary uses,

i ncl udi ng radi ography

or radi ot herapy

appar atus, X-ray tubes

and ot her X-ray

generators, high tension

generators, contro

panel s and desks,

screens, exam nation or

treatment tables, chairs




http://JUDIS.NIC IN

SUPREME COURT OF | NDI A

Page 2 of 5

and the |ike.

- Appar at us based on
the use of X-rays,
whet her or not for
medi cal , surgical
dental or veterinary
uses, including

radi ography or

r adi ot her aphy
appar at us:

9022. 12
- - Conput ed
t onogr aphy appar at us

30%

9022. 13
--Oher, for dental uses

30%

9022. 14

--Qher, for nedical
surgi cal or veterinary
uses

30%

9022. 19

--For other uses

- Appar at us based on
the use of al pha, beta
or gamma radiation,
whet her or not for

medi cal , surgi cal
dental or veterinary
uses, including
radi ogr aphy or
radi ot her apy appar at us:

50%

9022. 21

--For nmedical, surgical
dental or veterinary
uses

30%

9022. 29
--For other uses

50%

9022. 30
- X-ray tubes
50%

9022. 90
-Qther, including parts
and accessories
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50%

XXX

XXX

9027

I nstruments and
apparatus for physica
or chem cal analysis
(for exanpl e,

pol ari neters,
refractoneters,
spectrometers, gas or
snoke anal ysi s

appar at.us) ;

i nstrument's and
appar at us for
measuri ng-or checki ng
viscosity, porosity,
expansi on, surface
tension or the like;
instruments and
apparatus for
measuring or checking
gquantities of heat,
sound or I|ight

(i ncluding exposure
neters); mcrotones

9027. 10
-Gas or snoke anal ysis
appar at us

25%

9027. 20

- Chr omat ogr aphs and
el ectrophoresis
instruments

25%

9027. 30

Spectroneters,

spect rophot onet ers and
spect rographs usi ng
optical radiations (UV
visible, IR

25%

9027. 40
- Exposure neters

25%

9027. 50

-Qther instrunments and
apparatus using optica
radi ati ons (UV, visible,
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| R)
25%

9027. 80
-G her instrunents and
appar at us

25%

9027. 90
-Mcrotomes; parts and
accessori es"

25%

The assessee inported Fully Autonmated Sequential X-ray
Spectroneter fromMs Ri gaku I nternational Corporation
Japan. The sai-d equi prment i's used by the assessee in its plant
at Tuticorin. The said Spectrometer was inported for analyzing
various alloys in the manufacture of Cathodes. The assessee
filed its Bill of Entry for home consunption. They cl ai ned
assessment under sub-headi ng 9027.00. They cl ained the
benefit of partial exenption Notification No. 46/96-Cus dated
23.7.1996. They paid custons duty (basic at 25% plus 10%
addi ti onal custons duty). The Departnent, however, assessed
t he above apparatus under sub-heading 9022. 19, quoted
above, read with the above notification and charged custons
duty (basic) at 50% ad val orem pl us 10% addi ti onal custons
duty.

Basi cally, according to the Departnent, Spectroneter in
the present case was X-ray based Spectroneter and, therefore,
the sane was classifiable in sub-heading 9022.19. According
to the Departnent, X-ray based apparatus stood covered
under section XVIII of HSN al so and, therefore, the goods were
cl assifiabl e under sub-headi ng 9022.19.

According to the assessee, in the present case, the
Spectroneter in question is specifically naned in sub-heading
9027. 30. According to the assessee, the Departnent had erred
in placing reliance on HSN when the Custons Tariff Act, 1975
has specifically laid down Rules of interpretation. According to
the assessee, Rule 3(a) of the Rules of Interpretation was
appl i cabl e whi ch says that the headi ng which provides a
specific description shall be preferred to headi hgs whi ch
provi de general description. According to the assessee, under
Headi ng 90. 27 the above item Spectroneter has been
nmentioned without any qualification regarding the source
material and, therefore, the Spectroneter is based on optica
source, the X-ray source was inmaterial as Spectroneter per
se was cl assifiable under sub-heading 9027.30. Before us, the
assessee submitted, in the alternative, for the first tinme, that
the above Fully Autonmated Sequential X-ray Spectroneter
could fall under sub-heading 9027.80 as Speci al Appar at us.

We have gone through the literature/ brochure
concerning Fully Automated Sequential X-ray Spectroneter.
We find fromthe brochure that the above Systemwhich is
i nported by the assessee is multi-functional. It has an inbuilt
software. It has an inbuilt automatic analysis program It is
the software in the System which nmakes the system carry out
mul ti-purpose functions. The conputer processes the data.
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The configurations are also specified in the assenbly of the
Spectroneter. Prinma facie it appears that there is an inbuilt
conputer systemin the Spectroneter. That conputer appears

to be an essential part of direct readi ng. These aspects have
not been considered by the authorities bel ow The catal ogue/
brochure produced indicates that the Spectroneter in

guesti on woul d be non-functional w thout the conputer.

Modern direct reading Spectroneter incorporates a conputer

in the Systemso that they can neasure, process and anal yse
the data. The catal ogue shows the configurations which
indicate prima facie that the computer stands integrated with
the Spectroneter. The catal ogue indicates the type of
apparatus. The catal ogue shows inclusion of software
progranmmes and conputer. The catal ogue shows that the
Spectroneter is so designed that it functions in an integrated
manner along with the computer and can be operated and
controlled only with such computer. None of these aspects had
been considered by the authorities bel ow including the
Tribunal . 'Hence, we remt the matter to the Tribunal to decide
the matter de novo after examining the catal ogue annexed as
Annexure-B.in-its records. Before concluding, we may nention
that our above opinion shoul d not be treated as concl usive.
The Tribunal can al so consider the alternative subm ssion of
the assessee, nanely, that the above itemcan fall also within
sub- headi ng 9027.80. In this regard we express no opinion

For the above reasons, the inpugned order dated
13.7.2001 of the Tribunal (CEGAT) is set aside and the matter
isremtted to the Tribunal for its fresh decision in accordance
with aw after exam ning the catal ogue annexed in.its record.
Thi s appeal is accordingly allowed with no order as to
cost s.




