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JUDGVENT:
JUDGMENT
M  JAGANNADHA RAQ, ' J.

This Civil Appeal has been preferred by the Patna
University and the Vice-Chancel lor~ of the said University
agai nst the judgment of the Patna H gh Court dated 24.4.1992
in CWC No. 6824 of 1991 allowing Wit Petition filed by the
respondent and directing inplenmentation of two orders of the
Chancel  or  of the University. The first order. dated
18.9. 1990 of the Chancellor directed the Patna University to
regul ari se the services of ‘the respondent Wit Petitioner
"on conpassionate grounds" while the second dated 22.6.1991
directed i nplementation of the direction contained in the
earlier letter of the Chancellor dated 18.9.1990.

The facts of the case are as foll ows:

The respondent holds a degree of B.Sc. (Home Science)
with specialisation in Foods an ~Nutrition from the
Uni versity of Udaipur and also an M A. . in Sociology from
Patna university. (Later she also obtained a Ph.D fromthe
same university). In 1981, Patna Wnen's Col | ege openedthe
Department of Home Science. initially, the respondent was
wor ki ng in Siddharth Mahila College. As per the statutes of
the university in force at that time, the qualification for
appoi ntnent as Lecturer was P.G degree in Home Science or

inan "allied subject”. Respondent resigned her job and
applied to the Patna Wnen's College as she had a P.G
degree in an "allied subject", vis. Sociology. The

respondent was appointed on 1.10.1982 on an "as-hoc" basis
to take wup the P.G Hone Science C asses and the Principa
by letter No. 511983 dated 13.1.1983 requested the Vice-
Chancellor to permt the respondent to "engage" P.G cl asses
on an adhoc basis and be paid per |ecture. The Vice-
Chancel lor, by letter No. 47 dated 25.1.1983 gave approva
and on that basis, the Education Departnent of the CGovt. of
Bi har wwote to the Patna University on 24.2.1983 that
CGovernor has accorded sanction for two posts of |ecturers on
adhoc and purely tenporary basis and for paying an
honorariumof Rs.25/- per |ecture subject to a maxi num of
Rs. 1250/- p.m The letter also stated:

"pl ease take necessary steps for

regul ar appoi nt nent agai nst these
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posts i medi ately because the

af oresaid arrangenent has been

approved only on purely tenporary

basis."

On 26.2.1983, the University infornmed the principal of
the Patna Wnen's College that the respondent was "all owed
for engaging P.G classes" on Rs. 25/- per |ecture subject
to a maxi mum of Rs. 1250/- It was al so stated;

"This is purely on ad hoc

arr angenent till a regul ar

appointnent is rmade in accordance

with the provisions of |aw

It is not in dispute that thereafter, statutes passed
by the University in 1983 (see para 9 of the Counter filed
in the Hi gh Court) prescribed post-graduate qualification in
Hone Sci ence (at 1 east [l class as the requisite
qualification for ~appointment as |ecturer in Home Science.
unfortunately, the respondent 'did not possess a post-
graduat e degree in Hone Science. Possessi on of the Post
Graduat e degree in Sociology, as an'allied subject’ did not
suffice.

It appears that the respondent represented for
regul arisation and her case was referred to the Chancell or
through the letter dated 10.12.1986 of the Registrar, Patna
Uni versity. But / the Chancellor stated he would "not
interfere" in the nmatter. This was conveyed by the Governor
to the registrar by letter PU-53/96 dated 20.12.1996 with
copy to the respondent.

Meanwhi | e, the  respondent filed CNMC 5664/1986 and the
same was di sposed of on 28.2.1987 by a Division Bench of the
Hi gh Court stating that the respondent could ‘avail of
alternative renedi es available to her

After the comuni cation of the rejection of the
representation of the respondent” by the Chancellor as
conmuni cated by the CGovt. through letter dated 20.12.1986,
the respondent filed a fresh Wit petition CMC 758/1987 for
regul ari sation and the sane was dism ssed on 2/10.3.1987 by
a Division Bench, stating as fol lows:

"Heard, |earned counsel for the
wit petitioner as well as the
| earned Advocate GCeneral. Thi-s
Wit application is dismssed in
limne."

The matter was again pursued by the respondent. The
Principal of the College wote a long letter to the Vice-
Chancellor on 29.4.1988 stating that the respondent was
wor ki ng continuously from 1.10.1982 taking classes for the
P.G students on posts sanctioned on 24.2.1982, that a
Conmittee consisting of Dr. S.P. Singh, Pro Vice-Chancell or
the Registrar the Departnent of Hone Science opined that the
respondent "fulfilled the statutory qualifications laid down
by the UGC and the State CGovernment", for appointrment as a
lecturer; and that she had earlier resigned from the
Si ddharth Mahila College and joined in this College in 1982.
It was stated that the essential qualifications for
appoi ntnent as a Lecturer were changed "in 1985" and that
the Chancellor nay be requested by the Government to give
his concurrence for the appointment "as per old statutes
preval ent at the time of her appointnent”.

It appears also that by a further Iletter dated
16.6.1988, the University again recommended her case to the
Chancel | or. On 18.9.199, the Secretary to the Chancell or
comuni cated the order favourably issued by the Chancell or
in favour of the respondent. The said order reads:

"It is a fit case where the
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services of Ms. Tiwari should be

regul ari sed on conpassi onat e
grounds - order may accordingly be
i ssued. "

On 4.9.1991, the University requested the Chancellor to
| et them know "as to under which statute the services of the
petitioner could be regularised.” (vide para 11 of the
counter affidavit in the H gh Court). The Chancel | or
however, inforned by letter dated 22.6.1991 that the
regul ari sation may be nade as suggested in the University's
letter dated 16.6.1988. Thereafter, it appears that the
Uni versity requested the Chancellor to review his earlier
orders.

When the question of regularisation was at the stage,
the respondent filed the present wit petition for
i mpl ementation of the letters of the Chancellor dated
18.9.1990 and 22.6.1991 and sough a direction for
regul ari sati on. A Divi sion Bench of the High Court all owed
the wit ~/petition by judgnment dated 24.4.1992 and directed
regul ari sation as per the orders of the Chancellor. Against
the said judgment, the University and vice-Chancellor have
preferred this appeal

We have heard the subm ssions of the |earned counse
for the University and also of the Governnent of Bihar. W
have also heard the subm ssions of the |earned counsel for
the respondent wit petitioner

The poi nt for consi deration is: whet her t he
respondent’s services as Lecturer ~in hone Science could be
directed to be regularised on the basis of the letters of
the Chancell or dated 18.9.1990 and 22.6. 1991 and whet her the
Chancellor’s directions could be br ought wi thin the
provi sions of the Bihar State Universities Act 1976 or ot her
statutes of the Patna University?

It is true that when the respondent was "engaged' on an
"ad hoc" basis to take up the post-graduate classes in Home
Sci ence, the respondent perhaps satisfied the requirenent of

the 'statute’ in force at that time inasmich as she was an
M A. in Sociology apart from having a bachel or’s 'degree in
Home Sci ence. It is also true that the respondent resigned

her job in the Siddharth College and joined the Patna
Wmen's College on the basis of the statutes then in force.
But the fact remains that the approval —granted by the
University on 24.2.1983 was for adhoc appoi ntnent only and
the orders of the Registrar dated 26.2.1983 al so described
her appointnment as purely "ad hoc" till regul ar appointnents
were to be made.

It may however be noticed that as per the requirenent
of the relevant provision of the Bihar State Universities
Act, 1976 nanely, Section 56 read wth the statutes, the
post had to be filled by and upon recomrendation of the
Bi har Public Services Comm ssion. Later, Conmission for
constituent colleges was separately established. Il nasnuch
as the respondent was not recruited by follow ng the said
procedure, it was not possible to give her a regular
appoi ntnent to the post of Lecturer. In addition, the
statutes of the University which were passed after 1981
provided that the essential qualification would be P.G
degree in the subject concerned, i.e. Hone Science. The
respondent was to having a P.G degree in Hone Science.

No doubt a statute was made on 16.11.1978 for
regul ari sation of certain teachers appointed before 1977 and
another statute was issued [letter No., 6 240 G S. (1)] on
18.11.1980 for regularisation of teachers’ who had conpl et ed
24 nonths by 31.2.1980 and para 8 of that statute clarified
that those purely appointed on tenporary basis and who were
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on their pots on 19.11.1977 could be regularised. But the
respondent did not come under this category because her
appoi ntnent was on 1.10.1982. Non can she conme within the
scope of a latter statute dated 29.1.1986 (B.S. U.-25/85-283-
G S. (1), which permitted regularisation of those appointed
on a tenporary basis on or before 28.2.1982 and who
possessed at least a second class Master’'s Degree in the
subject. These statutes did not, take within their sweep, a
person |ike the respondent who was appointed on 1.10.1982.

Learned counsel for the respondent submitted that the
Chancellor’s orders could be brought within S 74 of the
Bi har State Universities, 1976 which provides for 'Renpva
of difficulties’. That section reads as foll ows: -

"S.74 - Renoval of difficulties by

the Chancellor at the conmencenent

of this Act: If any difficulty

arises in respect of establishnment

of "'the University, or in the first

i npl enentati onof the provisions of

this Act or Statutes or otherw se

the Chancellor nmay, cut any tine,

before the Constitution-of all the

authorities of the Universities, by

order consistent with the provision

of this Act and Statutes, as far as

possi bl e, nake  any appoi ntnent or

performany other function, which

seens necessary ' or proper for him

for the renoval of t he sai d

difficulty; and all such orders

shal | take effect in-the sane

manner as by the said appointnent

or function has been done in the

manner provided in the Act."

Provi ded that before issuing such

an order, the Chancellor shal

elicit the opinion of the  Vice-

Chancel l or and of such appropriate

authority of the University, as my

have been constituted, on t he

pr oposed or der and give
consi derations thereon.™
W are unable to see how S.74 can help. The said

provision deals wth a situation before the constitution of
the authorities of the Universities and -apart. from the
l[imted scope of its application, consultation with the
Vi ce- Chancel | or was al so necessary. The present case does
not fall wthinthe limted scope of S.74 nor is there any
finding that the Chancellor was feeling it necessary to pass
such an order under S.74. |In any event, orders under S.74
nmust be consistent with the provisions of the -Act and
statutes, as is expressly provided in that section. | Hence
S. 74 is of no avail

Reliance is also placed for the respondent on . sub-
clauses 7(ii) of S.9 of the Bihar Universities Act, 1976.
That provision reads as foll ows;

"S. 9 (i) that Chancellor : The
CGCovernor of Bihar shall be the
Chancel | or

............... 7)o (1)
The Chancel | or shall have the power
for i ssue directions to t he
Universities in the admnistrative
or academ c i nterest of t he

Uni versities which the considers to
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be necessary. The directions

i ssued by Chancel l or shall be

i mpl ement ed by the Vice-Chancell or

Syndi cate, senate and other bodies

of the University as the case my

be.

W are of the viewthat the case of the respondent
cannot be brought with sub-clause 7 (ii) of S. 9 of the Act
ei t her. The orders in question are not passed in
adnmini strative exigencies or in acadenic interest. The
orders of the Chancellor dated 18.9.1990 and 22.6.1991
directed that the respondent’s services as to be regul ari sed
purely on ' conpassi onate grounds’. In fact, in the sane
section 9, sub-clause (4) says that the Chancellor nay annu
any proceeding or order of the University which is not in
conformity wth the Act, the statutes, Odinances or

Regul at i ons. In that setting, it is not possible to hold
that sub-cl ause 7(ii) of Section 9 would permt the
Chancellor to pass an order ~"in the admnistrative or
academnmic interest” if the order is to be in conflict with
the Act or Statutes. No-provi-si on-has been brought to our
noti ce which permts the Chancellor to direct regularisation
of the services of a Lecturer on ’'conpassionate grounds’ . In
the present case the respondent was appointed on ad hoc
basis till regular appointnents were to be nade and regul ar

appoi ntnents required a qualification which the respondent
did not possess and further, regular appointnent could not
be rmade except by consul ting the rel evant services
Comi ssi on.

The result is no doubt unfortunate but we are unable to
find any provision to sustain the orders of the Chancell or

dated 18.9.1990 and 22.6.1991. The Hi.gh Court was,
therefore, not correct in directing the enforcenent of these
orders. We accordingly allowthe appeal, set aside the

judgrment of the High court and dismiss the wit petition
Orders passed by the University consequent to the judgment
of the H gh Court are also are also set aside. There shal

be no order as to costs.




