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ACT:

Raj ast han Medi cal “and Heal t h Subordi nate Service Rules,
1965: Creation of two cadres--Nursing Cadre (Nursing Super-
intendent Grade I/Grade |1, Assistant Nursing Superintend-
ent, Nursing Tutor) jand Conmpounder Cadre (Conpounder Grade
|/ Gade |1/ Gade Ill1)Wether valid and legal

HEADNOTE:

Bansi Lal Sharnmm, respondent in one appeal, was appoint-
ed as Male Nurse in 1941 and was officiating as Sister Tutor
in March 1966 when the Raj asthan Medi cal ‘and Heal th subordi -
nate Service Rules, 1965 cane into force. Shanti Lal Jain,
respondent in the second appeal, was appoi nted as Conpounder
Grade | in the year 1959 and was hol ding the post of Sister
Tutor in March 1966. In their separate petitions ‘fried in
the Rajasthan Hi gh Court, the respondents challenged the
creation of two separate cadres Nursing Cadre-and Conpound-
ers Cadre--under the Rules as arbitrary and as such viola-
tive of Articles 14, 15 and 16 of the Constitution of |ndia.
It was pleaded that hitherto there was conbi ned channel of
pronmotion for conpounders and nurses but the Rules ~had
arbitrarily deprived Conpounders Grade | of their right to
promotion to higher posts of Assistant Nursing Superintend-
ent and Nursing Superintendent Grade Il/Gade I. It was
further wurged that recruitnment to the Nursing Cadre. was
confined to fenales alone which resulted in discrimnation
on the ground of sex.

The writ petitions were dism ssed by the | earned Single
Judges who held that creation of two separate cadres was not
arbitrary, did not infringe the equality clause, and was not
di scrimnatory on the ground of sex. ’The Division Bench, on
appeal , upheld the findings of the |earned Single Judges  on
Article 5 but set aside their judgnents and found that there
was no justification for creating separate cadres and deny-
ing channel of pronotion to Conpounders Grade | to the
hi gher posts in the Nursing Cadre. The Division Bench ac-
cordingly held the Rules to be arbitrary and violative of
Articles 14 and 16 of the Constitution.

Allowing the appeals filed by the State, this Court,
671

HELD: 1. Prior to 1966 there was no statutory Rules

pertaining to the service. No executive order creating
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cadres in the departnent or a joint seniority list indicat-
ing common cadre for nurses and conmpounders have been pro-
duced. [673F]

2. BEven assuming that prior to coming into force of the
Rul es there was a conbi ned cadre of nurses and compounders,
Articles 14 and 16 of the Constitution do not forbid the
State Governnment fromcreating new cadres, bifurcating one
cadre into two or nore, or uniting two or nore cadres into
one. The creation of cadres in the service of the State is a
matter which has to be left entirely to the State Govern-
ment. [673G H

Reserve Bank of India v. NNC Paliwal & Os., [1977] 1
S.C.R 377; referred to.

3. A bare reading of the Rules show that the conposition
of the two cadres including designations, qualifications and
nmet hods of appointnent to various posts, is entirely differ-
ent. This Court does not agree with the H gh Court that
Nur ses -and Conpounders bel ong to one class and as such rnust
be encadred together. [678B]

4. 1t is not for the High Court to assume the extent of
maternity cases which are treated in the hospitals or to
| ay-down that conpounders though not qualified to treat
maternity cases nust be equated with nurses because they can
treat other type of ‘cases. [678G

5. By anending the Rules in 1978 an opening has been
provi ded for conpounders Grade Il to enter the Nursing cadre
by conpeting with the staff nurses for pronotion to the post
of Sister/Nursing Tutor. The Conmpounders Grade |l have thus
been provided with two channel s-of pronotion, one in their
own cadre and the other to the Nursing Cadre.  Thus the
grievance of the Conpounders that they were denied channe
of pronotion to the higher posts in Nursing Cadre has also
been renoved. [679B-C

JUDGVENT:

ClVIL APPELLATE JURI SDI CTION: G vil Appeal Nos. 6 / 147-6
148 of 1983.

From t he Judgnent and Order dated 17.1.83 of the Rajas-
than High Court in D.B. Spl. Appeal No. 43 of 1978 &
D.B.S. A No. 14 of 1975.

B .D. Sharnma for the Appellants.
672

Dal veer Bhandari, KRR Pillai, Surya Kant, P.T. Mathur
and Sanbandhan for the Respondents.

The Judgrment of the Court was delivered by

KULDI P SINGH, J. The question for consideration in these
two appeals is whether the creation of two cadres, consist-
ing of Nursing Superintendent Grade |, Nursing Superintend-
ent Gade |l, Assistant Nursing Superintendent and- Nursing
Tutor (hereinafter called 'nursing cadre’) and of Conpounder
Grade 1, Compounder G ade 11 and Conpounder G ade 111
(hereinafter called ' compounders cadre’) under the Rajasthan
Medi cal and Heal th Subordi nate Service Rules, 1965 (herein-
after called "Rules’), is arbitrary and as such viol ative of
Articles 14 and 16 of the Constitution of India.

The relevant facts are as under.

Bansi Lal Sharma was appointed as Male Nurse in 1941. He
qual i fied Punjab Nursing Registration Council Exam nation in
1944 and was confirnmed as Conpounder Grade-l1 in 1950. He was
officiating as Sister Tutor when the Rules cane into force
in March, 1966. He filed wit petition in the Rajasthan H gh
Court in 1971 challenging the creation of two separate
cadres wunder the rules. It was pleaded that hitherto there
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was conbi ned channel of pronotion for conpounders and nurses
but the rules have arbitrarily deprived conpounders G ade-|
of their right to pronotion to the higher posts of Assistant
Nur si ng Superintendent, Nursing Superintendent Grade-11 and
Nursing Superintendent Grade-1. It was further urged that
recruitment to the nursing cadre was confined to females
al one which resulted in discrimnation on the ground of sex
and as such violative of Article 15 of the Constitution of
India. Kan Singh, J. rejected the contentions of Sharma and
held that there was no arbitrariness in creating two sepa-
rate cadres for nurses and conmpounders. The |earned Judge
further found as a fact that males and females were both
eligible for recruitnent to the nursing cadre and as such
repell ed the attack on ground of Article 15.

Shanti Lal Jain, ~in the second case, was appointed
conpounder Grade-I1V in 1955, He was confirmed as conpounder
G ade-I in the year 1959 and in March, 1966 when the rules

were enforced, he was holding the post of Sister Tutor on
of ficiating basis. He also challenged the vires of the Rules
on the griounds of Articles 14, 15 and 16 of the Constitution
of India. Dwarka Prasad, J. dismissed the wit petition

673

holding that «creation of tw separate cadres did not in-
fringe the equality clause and also that there was no dis-
crimnation on the /ground of sex. Both Sharma and Jain filed
separate special appeals before a Division Bench of the
Raj ast han Hi gh Court.

The Divi sion Bench upheld the findings of learned single
Judges on Article 15 in the following termns:

"Both the |earned single Judges were, in our
opi nion, fight in holding that the Rules did
not exclude the appointnent of nmales on the
posts mentioned in group A of the Schedul e and
the said categorisation of group A and E could
not be held to be wunconstitutional on the
ground that it was based on sex alone. The
argunent of Shri Midul that the Rules were
violative of the provisions of Article 15 of
the Constitution cannot, therefore, be accept-
ed."

So far as the attack on the grounds of Articles 14 and
16 was concerned, the Division Bench set aside the judgnents
of learned single Judges and found that there was no justi-
fication for creating separate cadres and denyi ng channel of
pronmotion to conpounders Grade-1 to the higher posts in the
nursing cadre. The Bench held the Rules to be arbitrary and
violative of Articles 14 and 16 of the Constitution of India
and directed the State Government to consider | Sharma. and
Jain for pronotion to the post of Assistant Nursing Superin-
tendent and other higher posts fromthe dates when they
filed wit petitions in the Hgh Court. This is how these
two appeals by way of special leave, filed by the State of
Raj ast han, are before us.

There is no material on the record to show as to  what
was the cadre-conposition before coming into force of the
Rul es. Prior to 1966 there was no statutory Rul es pertai ning
to the service. No executive order creating cadres in the
departrment or a joint seniority list indicating common cadre
for nurses and conpounders have been produced. Sinmply be-
cause Sharma and Jain were working as Sister Tutors in
officiating capacity in 1966 it cannot be assuned that there
was a joint cadre of conpounders and nurses. Even if we
assune that prior to coming into force of the Rules there
was a conbi ned cadre of nurses and conpounders, Articles 14
and 16 of the Constitution do not forbid the State Govern-
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nment fromcreating new cadres, bhifurcating one cadre into
two or nore or uniting two or nore cadres into one. The
creation of cadres in the service of the State is a matter
which has to be left entirely to the State Government. In
Reserve Bank of India v. NC Paliwal & others, [1977] 1
S.CR 377 this Court held as under
674
"It is nowwell settled, as a result of the
decision of this Court in kishori Mbhanla
Bakshi v. Union of India, AI.R 1962 S.C
1139 that Article 16 a fortiori also Article
14 do not forbid the creation of different
cadres for ‘governnent service. And if that be
so, equally these two Articles cannot stand in
the way of the State integrating different
cadres into one cadre. It is entirely a matter
for the State to deci de whether to have sever-
al different cadres or one integrated cadre in
its services. That is a matter of policy which
does not attract the applicability of the
equal ity clause."

The High Court has, by strained-reasoning, come to the
conclusion that the nurses and conpounders form one class
and as such treating themdifferently by creating two sepa-
rate cadres is discrimnatory and violative of Articles 14
and 16 of the Constitution of India. To appreciate the High
Court reasoning we may reproduce Rule 4(1) of the Rules and
rel evant part of Schedule to the Rules:

"4. Conposition and Strength of t he
Service--(1) The service shall consist of X
el even groups. The fight of pronotion shall be
confined to each group  except the extent
specified in the Schedule.
S. Name of Source of Mnimum Post from M ninmum renmarks
No. Post recruitment qualification which pro- qualifica

with and motion is tion &
per cent age experience to be experi ence
for direct nade required
recruitnent for
pronoti on
1 2 3 4 5 6 7
GROUP A
1. Nursing 50% by 1. RNCR Nursing 3 years
Supdt . di rect or its Supdt . service as
G.l recrui tnent equivalent G. 11 Nursi ng
with per- qualification Super i-n-
centage & recognised t endent
50% by by Gover n- Gl
pronotion ment
2. Regd.’ A
675
grade Nurse
3. Sister
Tut or course
passed
4.12 years
experi ence
out of which

4 years nust
be as Sister
Tutor & 3
years as
Nur si ng
Supdt .

G. Il or
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2. Nursing 25% by
Supdt . direct

at an equi -

val ent post
1. RNCR Asstt.
or its equi- Nursing

2 years
service as

G. Il recruitnment valent quali- Supdt. Asstt.
75% by fication re- Nur si ng
pronoti on cogni sed by Supdt .
Gover nnent
2. Regd. "A
G ade Nurse
3. Sister
Tutors’
course passed
4. 10 years
experi ence
out  of . which
4 years’
shoul d be as
sisters Tutor
& 3 years as
Asstt. Nursing
Supdt . or
at an equi -
val ent post.
676
3. Asstt. 25% by 1. RNCR Si ster 2 years
Nursing direct or its equi-- or Nursing service as
Supdt . recruitment val ent quali- Tutor Si ster or
and 75% by fication re- Nur si ng
pronoti on cogni-sed by Tut or
Government
2. Regd. 'A
grade Nurse.
3. Sister
Tut ors course
passed
4.7 years exper-
i ence out
of which at
| east 3 years
shoul d be as
Nur si ng Tut or
1-. Sister or 25% by 1. RN.CR staff 5 years
Nur si ng di rect or its equi- Nurse/ service
Tut or recruitment val ent quali- Conp. as Staff
and 75% by ficationre- G. Il Nur se/
pronoti on cogni sed by Conp. G .
Gover nment Il or 4
2.Regd. 'A years ser-
vice as
grade Nurse St af f - Nurse
3. Sister out of
Tutors whi ch 3
Cour se passed. years con-
tinuous
4.3 years service
experience shoul d be
as staff
i n opera-
Nur se/ Conp. tion Thea-
G.Ill tre or 3
years ser-
vice as
Staff Nurse

wth Sister
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Tutor Certif-
icate
677
Not e: For the post of Sister Tutor, Sister
Tutor’s Certificate will be conpul sory
5. Staff 75% by PNRC or Mdw fe &7 years
Nur se di rect its equi- Auxiliary service as
Conp. recruitnent val ent Nur se M dwi fe or
G.lI & 25% by qualification Mdwife Auxi l i ary
promoti on Recogni sed Nur se
by M dwi f e
Gover nment
6, Mdwife 100% by Auxi liary -- --
& Auxi - di rect Nur se
[iary Nurse recruitment Mdwifery
M dwi fe trai ned and
VI Il standard
passed
GROUP ' FE
1. Conpoun- 100% by -- Conpoun- PNRC or
der G. | —pronotion der G. Il its equi-
val ent
qualifica-
tion recog-
ni sed by
Govern-
ment with
5 years
service as
Compoun-
der G. Il.
2. Compoun- -do- Conpoun- PNRC or
der G. I der G. Il its equi-
val ent
qualifica-
tion recog-
ni sed by
CGovern-
ment
678
3. Conmpoun- 100% by Matricul ate
der G .11l direct or equi val ent

recruitnment qualification
recogni sed by
Gover nment .

A bare-reading of the Rules show that the conposition of
the two cadres including designations, qualifications and
met hods of appointnent to various posts, is entirely differ-
ent. W do not agree with the High Court that nurses and
conpounders bel ong to one class and as such must be encadred
together. The attention of the Hi gh Court was invited to-
wards the qualifications prescribed for the nursing cadre
and it was argued that the conpounders do not possess the
said qualifications and hence are not eligible to be consid-
ered for pronotion in nursing cadre. The Hi gh Court repelled
the argunent with the foll owi ng reasoning:

"Special qualification in mdwifery is re-
quired for the purpose of nmaternity cases
only. But maternity cases formonly a smal

part of the patients undergoing treatment in
the hospitals and special qualification in
mdw fery is not required for other patients.
In this regard it may be pointed out that
under the original Schedule to the Rules a
person having P.NC R or its equi val ent
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qualification recognised by Government was
eligible for direct recruitment or the post of
Staff nurse and it was not necessary that he
shoul d be mdwi fery trained. Such a person on
being appointed as Staff nurse could be pro-
noted to all the higher nursing posts enumer-
ated in group 'A of the schedule. |In other
wor ds, the absence of special qualification in
m dwi fery woul d not preclude a person who was
directly recruited as Staff nurse being pro-
noted to the higher posts. There is no reason
why the same person should be denied this
right if ‘he, instead of joining as staff
nurse, joined as conpounder G. II1l."

We do not agree with the approach of the High Court. It
is not for the H gh Court to assunme the extent of maternity
cases which are treated in the hospitals or to | ay-down that
conpounders though not qualified to treat maternity cases
nmust be ‘equated with nurses because they can treat other
type of cases. The High Court further errored when it equat-
ed the qualifications of Punjab Nursing Registration Certif-
icate with that of matriculation for holding that staff-
nurses and com
679
pounders Grade-111 /possess the sane qualifications for entry
into service. On the face of it Nursing Certificate is a
speci al i sed qualification and cannot be equated with matric-
ul ation.

W may nmention that by anending the Rules in 1978 an
openi ng has been provided for conpounders Grade 11 to enter
the nursing cadre by conpeting with the staff —nurses for
pronmotion to the post of Sister-Nursing Tutor. The conpound-
ers Gade |l have thus been provided with two channels of
promotion, one in their own cadre and'the other 'to the
nursing cadre. Thus the grievance of the compounders ' that
they were deni ed channel of pronotion of the higher posts m
nursing cadre has al so been renoved.

We, therefore, see no legal or -equitable grounds to
sustain the judgnent of the High Court. W accept the ap-
peals and set aside the judgnment of the Division Bench of
the High Court. Affirming the judgnents of the |[earned
single Judges we hold that the Rules are constitutionally
valid. There shall be no order as to costs.

R S. S Appeal s
al | oned.
680




