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HEADNCTE
These petitions by the hol der of Kaval appara Sthanam his
wi fe, daughters and soil challenged the constitutiona

validity of the Madras Marumakkat hayam (Renmoval of Doubts)
Act, 1955 passed by the Madras Legislature soon after the
Privy Council had declared the properties in possession of
the Sthanee to be Sthanam properties in which the nenbers of
the tarwad had not interest. Section 2 O the Act, which
cont ai ned the substantive provision, was as foll ows: --
" 2. Notw thstanding any decision of Court, any sthanamin

respect of which: -

(a) there is or had been at any tinme an intermngling of
the properties of the 'sthanamand the properties of the
tarwad, or

(b) the nenbers-of the tarwad have been receiving nain.
tenance from the properties purporting to be st hanam
properties as of ~right, or in pursuance of a custom or
ot herw se, or

(c)there —had —at any tinme been a vacancy caused by there
being, no nmale nenber of the tarwad eligible to succeed to
the St hanam

888
shall be deened to be and shall be deened always to have
been a Mar umakkat hayam tarwad and t he properties
appertaining to such a sthanam shall be deenmed to be and
shal | be deened al ways to have been properties belonging to

t he tarwad to which -.he provisions of t he Madr as
Mar umakkat hayam Act, 1932 (Mad. XXI'l of 1933), shal
apply."

The question for decision was whether the  inpugned Act
i nfringed the fundanental rights of the petitioners
guaranteed by Arts. 4, 19(1)(f) and 31 of the Constitution
Held (per Sinha, C J., Subba Rao and Shah, JJ.) that the
three tests laid down by the Act were contrary to the well-
settled principles of MirumakkathayamLaw with regard to
whi ch there could be no scope for doubt and as such not only
not germane but extraneous to the object it~ sought to
achi eve. They were a device to deprive the sthanamof its
properties and vest themin the tarwad and as such directly
hit by Art. 19(1)(f) and could not be saved by Art. 19(5).
Assuming that the Sthanam properties were held in _janmam
right and as such were estates within the nmeaning of Art.
31A, the inmpugned Act was imune from challenge. That
Article, properly construed, envisages agrarian reform and
provi des for the acquisition, extinguishment or nodification
of proprietary and various other kinds of subordinate rights
in atenure called the estate solely for that purpose and
nmust be limted toit. Although it may not be pernissible
to refer to the statement of objects and reasons  of its
amendment for purposes of construction, it can be referred
to for the limted purpose of ascertaining the conditions
prevailing at the tinme and purpose underlying the anmendment.
Aswi ni  Kumar Ghose v. Arabinda Bose, [19531 S.C. R 1, con-
si der ed.

There is no substance in the argunent that since the
i mpugned Act seeks to regulate the rights of the Sthanee and
the junior nenbers of the tarwad inter se it falls wthin by
cl. (2)(b) of Art. 31A. That clause has to be read with cl
(1)(a) of the Article and since the inpugned Act does not
contenplate any agrarian reformor seek to regulate the
rights inter se between |andlords and tenants or nodify or
extinguish any of the rights appertaining janmam right,
leaving all its characteristics intact, it does not come
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within the purview of Art. 31A of the Constitution

Sri  Ram Ram Narain v. State of Bonbay, [1959] SUPP. 1
S.C.R 489, and Atna Ramv. State of Punjab, [1959] SUPP. 1
S.CR 748, referred to.

Fundanental rights have a transcendental position in the
Constitution and before an Article enbodying a fundanenta
right can be construed to exclude another every attenpt
should be made to harnonize themand not until it is found
i mpossible to do so, can one be nmade to yield to the other
Barring such exceptional cases, any |law that infringes any
of the fundanental rights must be void.

889

The word "law in Art. 31(1) rmust nmean a valid law, and such
a law nmust satisfy two tests, (1) that the |egislature nust
be conpetent to enact it and (2) that it must not infringe
any fundanmental rights. A law that deprives a citizen of
his property nust, therefore,~be invalid if it infringes
Art. 19(1)(f) of the Constitution

Deep Chand v. State O U P., [1959] SUPP. (2) S.C. R 8, and
Basheshway Nat h v. Conmi ssioner of lncone-tax, Delhi, [1959]
Supp. 1 S.C. R 528, referred to.

Article 31 O the Constitution, since its amendnment by the
Constitution (Fourth Anendnent) Act, 1955, is no longer a
selfcontained Article providing for a subject different from
that dealt with by Art. 19, but deals with two different
subjects, CS. (2) and (2A) dealing with ‘acquisition and
requisition and «cl. (1) with deprivation of property by
authority of Ilaw, and can no |onger be construed on the
analogy of Art. 2 1 so as to exclude the operation of Art.

The State of West Bengal v. Subodh Gopal Bose, [1954] S.C R
587, A. K. CGopalan v. The State of Madras, [1950] S.C.R 88,
referred to.

State of Bombay v. Bhanji Minji and Any., [1955] 1 S.CR
777, held inapplicable.

Nor does Art. 31(1) deal with police power. Although such
power, as understood in Anerica, is no arbitrary power
di vorced from social control and public good, there can be
no need of inporting such a doctrine into the /Indian
Constitution.

The word 'law used by Art. 31(1) indicates its limtation
and refers back to Art. 19 and any | aw made under Art. 31(1)
can be sustained only if the restrictions it inposes are
reasonable and in the interest of the general public. The
Constitution does not confer on the Indian. Parlianment the
same power which the Parliament of England possesses and
while it does contenplate a welfare State, that has to be
brought about wthin its frame-work of the  Constitution
itself.

The correct approach should, therefore, be first to
ascertain the fundanmental right and then to see whether the
law infringes that right. |If ex facie it does so, it has to
stand the test of Art. 19(5). 1In certain circunstances,
however, deprivation of fundanmental right to property may
al so amobunt to a reasonable restriction under the Article.
Nar endra Kumar v. The Union of India, [1960 2 S.C. R 375,
referred to.

I ndi vidual proprietary rights being ordinarily inviolable
unl ess a clear case is nade out for restricting them there
must be a harnoni ous balancing between the fundanenta
rights declared by Art. 19(1) and social control permtted
by Art. 19(5). It is inplicit in the nature of restrictions
that no inflexible standard can be |aid down and each case
must be decided on its own facts. But the restrictions nust
not be arbitrary and nmust have a reasonable relation to the
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obj ect sought to be achieved and shall be in the interest of
the general public.

890

State of Madras v. V. G Rao, [1952] S.C R 597, Henry
Webster v. Peter Cooper, 14 Law Ed. 510, and The Citizens

Savi ngs and Loan Associ ation and C eavel and, Chio v. Topeka
City, 22 Law Ed. 455, referred to

Al though the redress of a real and genuine grievance of a
section of the comunity may be in public interest, it is
i mpossible to hold that the inpugned |egislation was either
justified or in such public interest.

[swari Prosad v. NN R Sen, A l.R 1952 Cal. 273, held in-
appl i cabl e.

Mar umakkat hayam Law is a body of custons and usages that
have received judicial recognition, and is fundanentally
different from H ndu Law, being a matriarchal system The
famly, called tarwad, consists of all the descendants of
one conmpbn ancestor. It consists of a nother and her male
and female children and the children of those fenale
children "and so-on. Only the senior-nbpst nale nenber can
attain the sthanam which is a position of dignity wth
specific properties attached to it. Wen he does so and
becones the Sthanee he ceases to have any interest in the
tarwad properties. Cccasionally a female nenber al so
becomes the Sthanee. Like a Hindu widow or an inpartible
estate-hol der the Sthanee has an absolute interest in the
i ncomre of the Sthanam properties or acquisitions therefrom

A menber of the tarwad has no right to mai ntenance from out
of the Sthanam properties nor can such property be converted
into tarwad property by the grant of such ~mmintenance by
custom or otherwise or intermngling of the St hanam
properties wth the tarwad properties by the Sthanee. Hi s
position approximtes to that of a nenber separated from a
H ndu family and there can be no scope for the application
of the doctrine of blending. Like the Sthanee who ceases to
have any present proprietary interest in the tarwad, the
nmenbers of the tarwad al so can have no present proprietary
interest in the sthanam property.. They continue to be bl ood
relations with a contingent right of succession to each
others’ property that is no nore than-a spies successions.
The right of a subsequently born mal e menber of the tarwad
to succeed to the Sthanamand its property is judicially
recogni sed.

Case- | aw revi ened.

Per |Imam and Sarkar, JJ.-The inpugned Act is protected by
Art. 31A and is not open to question in the ground that it
violates Arts. 14, 19(1)(f) and 31(1) O the Constitution

There is no basis for the contention that Art. 31(1)(a)
contenplates a lawrelating to agrarian reform only. The
Article nmakes no nention of any such reformand there can be
no doubt that wunder it a jannamright may be “acquired,
extingui shed or nodified whether the land held in such right
is agricultural or not.

It is not permissible to refer to the objects and reasons
stated in the Bills, by which the Acts anending Art. 31A  of
the Constitution were introduced, for the construction of
the statute and, therefore, the word "law in Art. 31A(1)
cannot be read in relation to sub-cl. (a) only as a |law
i ntended to achi eve agrarian

891

reform on the basis of the supposed object of t he
Legislature in enacting Art. 31A

Aswi ni  Kumar CGhose v. Arabinda Bose, [1953] S.CR 1
referred to.

It is not correct to say that the inpugned Act does not
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effect any nodification of janmamrights and therefore it
does not cone within Art. 31A. \Wen the Article speaks of
nodi fication of janmamrights, it does not speak of such
rights in the abstract but contenplates the nodification of
such rights held by a person. It would be as much
nodi fication of janmamrights, if such rights held by one
person are directed to be held by a nunber of persons
jointly, as when the incidents of such rights are altered.
Sri Ram Ram Narain Medhi v. The State of Bonbay, [1959]
Supp. 1 S.CR 489, and Atma Ramv. State of Punjab, [1959]
Supp. 1 S.C R 748, relied on.

It is not correct to say that the Legislature in giving the
provi sions of the inpugned Act retrospective operation or in
providing that they should prevail notw thstanding any
decision of the court to the contrary, was acting judicially
and not in a legislative capacity and that the Act was on
that ground invalid. The rule obtaining in Anmerica that
| egi sl ative action cannot retract on past controversies and
reverse decisions of courts and the relevant Anerican
deci si ons _can have no application in |India.

Pi are Dusadh’ s case, [1944] F.C.R 61, referred to.

JUDGVENT:
ORI G NAL JURI SDI CTI ON: Petitions Nos. 443 of 1955 and 40-41
of 1956.
Petitions under Article 32 of the Constitution of India for
enf orcenent of Fundanental Rights.
M C. Setalvad, Attorney-General of India, S. N Andley,
J. B. Dadachanji, Raneshwar Nath and P.L. Vohra, for the
petitioners (In all the petitions).
R. H. Dhebar and T. M Sen, for the State of Madras.
K. V. Suryanarayana |lyer, Advocate-Ceneral for the State
of Kerala and T. M Sen, for the State of Keral a.
A V. Viswanatha Sastri and M R Krishna Pillai, for
respondents Nos. 2 to 9.

Purshottam Trikandas and M - B. Krishna PiI'l ai, for
respondent No. 12 (In Petn. Nos. 40-41 of 56).

A V. Viswanatha Sastri and K. R Krishnaswam , for
respondents Nos. 13 and 15-17 (In Petn. No. 443 of 55).

K. B. Krishnaswam for respondents Nos. 11 and 14 (In al
the petitions).
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Purshottam Tri kandas and K. R Krishnaswani, for respondent

No. 12 (In Petn. No. 443 of 55).

A. V. Viswanatha Sastri and M R Krishna Pillai, for I nt ervener
No. 1.

Sardar Bahadur, for Intervener No. 2.

1960. May 4. The judgnent of Sinha, C J., Subba Rao and
Shah, JJ., was delivered by Subba Rao, J. The judgment of

I mam and Sarkar, JJ. was delivered by Sarkar, J.

SUBBA RAQ, J.-These three connected petitions filed  under

Art. 32 of the Constitution raise the question of the

constitutional validity of the Madras Mar umakkat hayam
(Rermoval of Doubts) Act, 1955, (Madras Act 32 of 1955)
(hereinafter referred to as the inpugned Act). These

petitions were heard by this Court on a prelimnary question
raised by the respondents and the judgnent thereon was
delivered on March 4, 1959. This Court rejected the
prelimnary objection and directed the petitions to be heard
on nerits, and pursuant to that order, these petitions were
posted for disposal on nerits.

The facts have been fully stated by Das, C. J., in the
prelimnary judgnment and it would, therefore, be sufficient
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if the relevant facts pertaining to the questions raised
were stated here.

The petitioner in Petition No. 443 of 1955 is Kaval appara
Kottarathil Kochunni Moopil Nair. He is the holder of the
Kaval appara sthanamto which is attached Kaval appara estate
situate in Wlluvanad Taluk in the district of South
Mal abar. In pre-British tinmes the Kaval appara Mopil Nair
who was the senior nost nal e nenber of Kaval appara Swar oopam
(dynasty), was the ruler of Kaval appara territory. He had
sover ei gn rights over his territory. Besi des t he
Raj ast hanam the Kaval appara Mopil Nair held five other
sthanans granted by the Raja of Palghat for rendering
mlitary services and two other sthanans granted to his
ancestors by the Raja of Cochin for rendering simlar

servi ces. Properties are attached to each of t hese
st hanans. The petitioner”s imediate predecessor died in
1925 and the petitioner became the Mboopil Nai r of
Kaval appara estate and as such the sthanee of the properties
893

attached to the various  sthanans held by him The
petitioner in Petition No. 443 of "1955 will hereafter be

referred to as the sthanee Respondents 2 to 17 are the
junior nmenmbers of the Kaval appara tarwad, and, according to
the sthanee, they have no interest in the said properties.
In 1932, the Madras Marunmakkat hayam Act (Mad. Act XXII  of
1932) cane into force where under the nenbers of a Mal abar
tarwad were given a right to enforce partition of tarwad
properties or to have themregi stered as inpartable. After
some infructuous proceedings under the provisions of the
said Act, respondents 10 to 17, who then -constituted the
entire Kaval appara tarwad, filed OS. No. 46 of 1934 in the
court of the Subordinate Judge of Qtapalam  for a
declaration that all the properties under the nanagenent of
the sthanee were tarwad properties belonging equally and
jointly to the sthanee and the nenbers of the tarwad. The
Subordi nate Judge dism ssed the suit. On appeal, the High
Court of Madras on April 9, 1943, allowed the appeal and
reversed the decision of the Subordinate Judge and decreed
the suit,. On farther appeal to the Privy Council, the
Board by its judgment dated July 29, 1947, restored the
judgnent of the Subordinate Judge. The Privy Council found
that the Kaval appara estate in Walluvanad Taluk was an
impartible estate and that nothing had happened to alter the
original character of the property inits relation to  the
menbers of the family. On that finding, the Privy Counci
held that respondents 10 to 17 were not ‘entitled to the
declaration they sought in that case. The result of that
l[itigation was that all the properties in the possession of
the sthanee were declared to be sthanam properties and that
the menmbers of the tarwad had no interest therein

After the title of the sthanee was thus established, the
Madras Legislature passed the inmpugned Act in 1955. Under
the inpugned Act, every sthanam possessing one or other of
the three characteristics nmentioned therein it 1is common
case that the inpugned Act applies to the petitioner’'s
st hanam shall be deenmed and shall be deemed always to have
been properties belonging to the tarwad. The sthanee

116

894

states that the impugned Act is ultra vires the Madras
Legi slature, void and inoperative and that the said Act
cannot affect the rights of the sthanee or his estate to any
extent.

The first petitioner in Petition No. 40 of 1956 is the wife
of the sthanee, who has al so been added as respondent 18 to
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this petition ; and petitioners 2 and 3 therein are their
daughters. The first respondent to the said petition is the
State of Madras and respondents 2 to 17 are the nenbers of
the tarwad. On August 3, 1955, the sthanee executed a gift
deed in favour of the petitioners in the said petition in
respect of properties granted to his predecessor by the Raja
of Pal ghat. This petition raised the same questions as
Petition No. 443 of 1955 and seeks for the same reliefs.
Petition No. 41 of 1956 is filed by Ravunniarath Rajan
Menon, who is the son of the sthanee. The first respondent
therein is the State of Madras and respondents 2 to 17 are
the nenbers of the tarwad and respondent 18 is the stanee.
This petitioner alleges that on August 3, 1955, the sthanee
executed a gift deed in his favour in respect of the
properties granted to the sthanee’s predecessor by the Raja
of Cochin. This petition contains simlar allegations as
the other two petitions and asks for similar reliefs.

The | earned Attorney-Ceneral, appearing for the petitioners
in all the three petitions, raised before us the follow ng
points: " (1) The inpugned Act is constitutionally void,
because it offends against Art. 14 of the Constitution. (2)
It is also void because it deprives the sthanee of his
fundanmental right to hold and dispose of property and
thereby offends against Art. 19(1) (f) of the Constitution
and is not saved by cl. (5) of Art. 19. (3) The inpugned Act
is further bad because it has been nade by the Legislature
not in exercise of its |legislative power but in exercise of
judicial power.

Learned counsel for the respondents while countering the
argunents advanced by the | earned Attorney-Ceneral raised
two further points, viz., (1) the petitioner’s sthanamis an
" estate " within the neaning of Art. 31A of t he
Constitution and therefore the Act

895

extingui shing or nodifying the rights pertaining to the said
st hanam cannot be questioned on the ground that it infringes
Arts. 14, 19 and 31 of the Constitution; and’ (2) the
i mpugned Act purports to deprive the petitioner of his
st hanam properties by authority of |aw wi thin the nmeaning of
Art. 31(1) of the Constitutionand, as he is legally
depri ved of his properties, Art.  19(1) (f) of the
Constitution has no application, for, it is said, Art. 19(1)
(f) pre-supposes the existence of the petitioner’s title to
the sthanamand its properties, and, as he is deprived of
his title therein by the inpugned Act, he can no |onger rely
upon his fundanental right under Art. 19(1) (f).

Learned counsel for the respondents further contended that
the gifts of the sthanam properties by the sthanee in favour
of the petitioners in the other two petitions were void and
that, therefore, they have no fundanmental right to /enable
them to cone to this Court wunder Art. 32 of t he
Constitution.

Before we pass on to the nmerits of the case, it would be
convenient at the outset to clear the ground. It cannot be
disputed that the inpugned Act passed by the Madr as
Legi sl ature could not have had any extra-territoria
operation so as to affect the properties in the quondam
Cochin State. It is not disputed that, after the States
Reor gani zati on, the provisions of the Act were not extended
by any | egal process to the properties situate in that area
of the Kerala State which originally fornmed part of Cochin
State. In the premises, we are not called upon to decide
the fundamental right of the sthanee in respect of the
sthanam properties in the said area. W do not al so propose
to express any opinion on the validity or otherw se of the
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gi ft deeds executed by the sthanee in favour of his w fe and
daughters, and son; for, if the gifts were valid, the donees
would have a right to maintain the petitions, and if they
were not valid, the donor would continue to be the owner of
the properties gifted. The title inter se is not really
germane to the present. enquiry, for the validity of the Act
in respect of sthanam properties other than those in the
Cochin State, falls to be decided in the first petition
itself.

896

We, therefore, |eave open the question of the validity of
the gift deeds.

We shall take first the contention of the respondents based
on Art. 31A of the Constitution, for, if that contention was
accepted, no other questions except one would arise for
consi derati on.

Learned Attorney-General contends that the question was not
specifically raisedin the pleadings, that it was a m xed
qguestion of fact and law, and that if it was allowed to be
raised ‘at~ this stage, his clients would be irreparably
prejudi ced. Further, he argues that there is no material on
the record on the basis of which we can deci de whether the
properties of the petitioners are held in janmam right or
not. 1In the counter-affidavit filed by respondents 2 to 17,
no plea on the basis of Art. 31A is taken. Only in the
counter filed by the State of Kerala, this contention is
rai sed. Par agraph 6 of the counter-affidavit contains the
said plea and it is:

" | amadvised that the inmpugned statute is Dot open to
attack on any of the grounds set forth in the petition and
further and in any view of the case that it -is saved by
virtue of the provisions of Art. 31A of the Constitution as
amended by the Constitution (Fourth Amendnent) Act, 1955. "
Except this bald statement, no statenent is nade to the

effect that all the properties of ~the sthanee, or any
portion thereof, are held in _janmam right. Lear ned
Advocat e- General, appearing for ‘the State of Kerala, while

conceding that the plea could have been nore precise, and
supported by definite particulars, contends that there is
material on the record containing the adnission of the
petitioner in the first petition that the properties are
janmam properties, and, even apart from such adnission

what ever properties the petitioner held as appertaining to
the sthanam they could not be other than jannmam properties
or properties held as a subordi nate tenure- holder under a
janm and that in either case they would formpart of an it
estate” within the neaning of Art. 31 A of the Constitution

It is true that in the previous proceedi ngs which went up to

the Privy Council, there is a statenent

897

that in regard to the properties under the managenent of the
Court of Wards, " sthanamregistration took place in Ml abar
and all the properties belonging to the sthanee were
registered in the nanme of Kaval appara Moopil Nair ".  But
that in itself does not conclude the matter. O dinarily,

when a question raised depends upon elucidation of further
facts not disclosed in the statenents already filed, we
would be very reluctant to allow a party to raise such a
plea at the tine of arguments. But in this case we do not
think we would be justified in not allow ng the respondents
to raise the contention, as the validity of the inmpugned Act
depends upon the application of’ Art. 31A of t he
Constitution. W would, therefore, for the purpose of this
petition, assune against the petitioner that he is in
possessi on of the properties in janmamright and proceed to
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consi der on that basis the contention raised.

Learned counsel for the respondents contends that Art. 31A
of the Constitution excludes the operation of Art.13 in the
matter of the extinguishment or nodification of any rights
in an estate, that the inpugned | egi sl ation ei t her
extinguishes or nmnodifies the sthanamright in the janmam
property which is an " estate as defined in the said Article
and that, therefore, the inpugned Act cannot be chall enged
on the ground that it infringes Arts. 14, 19 and 31 in Part
1l of the Constitution. To appreciate this contention it
will be convenient to read the material portions of Art.
31A
Article 31A. (1) Notwithstanding anything contained in
article 13, no | aw providing for-

(a) the acquisition by the State of any estate or of any
rights therein or the extinguishment or nodification of any
such rights,
shall = be deened to be voidon the ground that it is
i nconsistent wth, or takes away or abridges any of the
rights conferred by article 14, article 19 or article 31.

(2) Inthis article,-

898

(a) The expression estate shall, in relation to any
| ocal area, have the sane neaning as that expression or its
| ocal equivalent has in the existing lawrelating to Iand
tenures in force'in that area, and shall also include any
jagir, inam or muafi or other simlar grants and in the
States of Madras and Keral a anyjanmamri ght.

(b) the expression " right ", inrelation to an estate,
shall include any rights vesting in~a proprietor, sub-
proprietor, under-proprietor, tenure-holder, raiyat, . under-
raiyat or other internediary and any rights or privileges in
respect of |and revenue."
This Article was introduced in the Constitution by the
Constitution (First Amendnent) Act, 1951. As it originally
stood, the said Article only provided that no | aw affecting
rights of any proprietor or internediate holder /in any
estate shall be void on the ground that it is inconsistent
with any of the fundamental rights I'ncluded in Part 111 of
the Constitution. Article 31A has been —anended by the
Constitution (Fourth Amendnent) Act, 1955. The object of
the anendnment was explained in the Statenent of the Objects
and Reasons and the rel evant part thereof reads:
"It will be recalled that the Zami ndari abolition laws which
cane first in our progranme of social welfare 1egislation
wer e attacked by the interests affected minly with
reference to articles 14, 19 and 31, and that in order to
put an end to the dilatory and wasteful litigation and place
these |aws above challenge in the courts, articles 31A and
31B and the Ninth Schedul e were enacted by the Constitution
(First Amendrent)  Act. Subsequent j udi ci al deci si ons
interpreting articles 14, 19 and 31 have raised serious
difficulties in the way of the Union and the States putting
t hrough ot her and equally inportant soci al wel fare
| egislation on the desired lines, e.g., the follow ng:-
(i) Wile the abolition of zamindaries and the nunerous
inter mediaries between the State and the tiller of the soi
has been achieved for the npst part, our next objectives in
land reform are the fixing of limts to the extent of

agricultural land that nmay be owned or occupied by any
person, the disposal of
899

any land held in excess of the prescribed maxi mum and the
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further nodification of the rights of Iland owners and
tenants in agricultural holdings.

It is accordingly proposed in clause 3 of the Bill to extend
the scope of article 31A so as to cover these categories of
essential welfare legislation.”

The obj ect of the anendnent relevant to the present enquiry
was only to enable the State to inplenent its next objective
in the land reform nanely, the fixing of linmts to the
extent of agricultural |ands that may be owned or occupied
by any person, the disposal of any land held in excess of
the prescribed maxi mumand the further nodification of the
rights of |and owners and tenants in agricultural holdings.
The object was, therefore;, to bring about a change in the
agricultural econony but not to recognize or confer any
title in the whole or a part of an estate on junior nenbers
of a famly. Thi's Court has held in Aswi ni Kumar Ghose V.
Arabi nda Bose(1) that the statenent of objects and reasons
is not ‘admissible as an aid to the construction of a

statute. But we are referring toit only for the Ilimted
purpose —of —ascertaining the conditions prevailing at the
time the bill was introduced, and the purpose for which the

amendnment was made.

Unhanpered by any judicial decision, let us now scrutinize
the express ternms /of the Article to ascertain its scope and
limtations. Sub-el. (a) of Art. 31A(1) enables the State
to acquire any estate or of any -rights therein or to
extingui sh or nodify any such rights: " Estate " is defined
inel. (2)(a) to have the sane neaning as that expression or
its local equivalent has inthe existing law relating to
land tenures in force in-that area, ~and by  inclusive
definition it takes in any jagir, inam or _nuafi  or other
simlar grants and in the States of Madras and Kerala any
janmamright. Cause (2)(b) defines the expression " rights
", inrelation to an estate, to include any rights vesting
in a proprietor, sub-proprietor, under-proprietor, tenure-
hol der, raiyat, under-raiyat or (other internediary and any

rights or privileges in respect of |land revenue. If
(1) [1953] S.C.R 1.
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an estate so defined is acquired by the State, no law
enabling the State to acquire any such estate can be
guestioned as inconsistent with the rights conferred by
Arts. 14, 19 or 31 of the Constitution. So too, any - |aw
ext i ngui shing or nodifying any such rights nentioned in cl

(1)(a) and defined in el. (2)(b) cannot be questioned on the
said grounds. The broad contention that a |law regulating
inter se the rights of a proprietor in his estate and the
junior nmenbers of his famly is also covered by the wide
phraseol ogy wused in cl. (2)(b), my appear to be plausible
but that argunent cannot be sustained if that clause is read
along with the other provisions of Art. 31 A The definition
of " estate" refers to an existing law relating to |and
tenures in a particular area indicating thereby that the
Article is concerned only with the I and tenure described as
an " estate The inclusive definition of the rights of
such an estate also enunerates the rights vested in the
proprietor and his subordinate tenure-hol ders. The | ast
clause in that definition, viz., that those rights also
include the rights or privileges in respect of |and revenue,
enphasi zes the fact that the Article is concerned with | and-
tenure. It is, therefore, manifest that the said Article
deals with a tenure called "estate" and provides for its
acquisition or the extinguishnment or nodification of the
rights of the |and-holder or the various subordinate tenure-
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holders in respect of their rights in relation to the
estate. The contrary view would enable the State to divest
a proprietor of his estate and vest it in another without
reference to any agrarian reform It would also enable the
State to compel a proprietor to divide his properties,
though self-acquired, between hinself and ot her nembers of
his famly or create interest therein in favour of persons
other than tenants who had none before. Such acts have no
relation to land-tenures and the.), are purely acts of
expropriation of a citizen's property without any reference
to agrarian reform Article 31A deprives citizens of their
fundanental rights and such an Article cannot be extended by
interpretation to overreach the object inplicit in the

Article. The unsondness of the wider interpretation will be
made clear if the Article is construed with reference to the
901

janmam right. Under the definition, any janmam right in

Kerala is an estate ". Ajanmamright is the freehold
interest / in-a property situated in Kerala. Mor in his "
Mal abar ' Law and Custom " describes it as a hereditary

propri etorship. A janmam interest nmay, therefore, be
described as " proprietary interest of a landlord in lands "
and such a janmamright is described as "estate" in the
Consti tution. Substituting janmam right " in place of
"estate " incl. /2 (b), therights " in Art. 31 A (1) (a)
will include the rights of a proprietor and subordinate
tenure-holders in respect of a janmamright. It follows

that the extinguishnment or nodification of aright refers to
the rights of a proprietor or a subordinate tenure-holder in
the janmam right. A proprietor called the janm or his
subordinate tenure-holder has certain defined rights in
janmam right ". Land-tenures in Ml abar are established by
precedents or inmrenorial usage. Janmamright is a freehold
interest in property and the landlord is called " janm "
He can create many subordi nate interests or tenures therein,
such as verum pattom (sinple | ease), kushi kanom (nortgage of
waste land with a viewto its being planted on), Kkushikara-
pattam (nortgage of waste |and for inprovenents, the  tenant
payi ng rent), kanom kuzhi kanom (nortgage of waste |land for
i mprovenents, t he  andl ord receiving some pecuni ary
consi deration), kanom (nortgage w th possession, a fee being
generally paid), mel-kanom (higher nortgage), koyu panayam
(mortgage of the right of cultivation), kanom porankadan
(l oan advanced on the security of |land already held on nort-
gage), otti usufructuary nortgage, the full value of the
| and bei ng advanced), kaivituka otti (usufructuary nortgage,
with rel i nqui shnent of t he power of transfer),
otti kkunpuiram (where a sumis advanced beyond the otti
amount), neernuthal (where a further sumis advanced on an
otti nort gage in addition to t he otti kkuni puram,
peruvartham (usufructuary nort gage, t he | and bei ng
redeemable at its value in the market at the time of
redenpti on), anubham or anubhavam (relinqui shment of |and
for enjoyment by the tenant in perpetuity), Kkarankari  or
j amma koyu (sal e
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or transfer in perpetuity of the right of cultivation),
kariama (right of perpetual enjoynment), cooderoopad or
nel amuri (assignment of rent produce), kutti kanom (nortgage
of forests, the nortgagee felling the tinber for trade and
payi ng a fee on each stunp or tree to the |andlord). These
ri ghts may be extinguished or nodified. A law nay regulate
the rights between a jann and his subordinate tenure-
hol ders; but it may also affect his rights unconnected wth
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the tenure. To illustrate: A janm holds 10 acres of |and
in janmamright, out of which he may sell 2 acres each to
five persons; the land is divided into 5 plots held by
different holders, but each one continues to have ful

rights of a janm ; the janmamright is not extinguished or
nodi fied, though the land is divided between 5 persons.
That is what the inpugned Act purports to do. It does not
nodify any of the rights appertaining to " janmamright ",
but only confers shares in the property on other nenbers of
the tarwad. It is said that the inclusive definition of the
expression " rights incl. (2) (b) takes in such a case as
it extinguishes or nodifies the proprietor’s right in the
| and. This is a superficial reading of the Article. e
have already explained how such a nodification is not a
nodi fication of a right pertaining to a " janmam right ",
but only a deprivation of a particular janm of his right in
his property or acurtailment of his right therein, |eaving
all the characteristics of a janmamright intact. It is
said that a contrary construction has been accepted by this
Court in two decisions. The first is that in Sri Ram Ram

Nar ai n v. State of Bonbay (1). In that case, t he
constitutional val idity of the Bonbay Tenancy and
Agricultural Lands (Arendnent) Act, 1956 (Bom X1l of

1956), was canvassed. Under that Act the title to the Iand
whi ch vested originally in the |landlord passes to the tenant
on the tiller's day or wthin the alternative period
prescribed in that behalf. This titleis defeasible only in
the event of the tenant failing to appear  or making a
statement that he is not willing to purchase the land or
commtting default in_ payment of the price thereof as
det er m ned

(1) [1959] SUPP. 1 S.C.R 489.
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by the Tribunal constituted for that purpose. This Act was,
therefore, enacted to inplenent-the agrarian reformin that
part of the country and it expressly confers certain rights
on tenants in respect of their tenenents which they did not
have before. The Act creates absolute rights in’ a  tenant
whi ch was either by the extingui shnent or by nodification of
a landlord’s rights and confernent of the sane on the
tenant. This lawis, therefore, one pertaining to the |and-
tenure of the State.

The second decision is that in Atma Ramv. State of ~ Punjab
(1). There, this Court was concerned with the provisions of
the Punjab Security of Land Tenure Act-(1O of 1953) (as
amended by Act 11 of 1955). Under that Act, the substantive
rights of a |andowner were nodified in three respects,
nanmely, (1) it nodified his rights of settling his lands on
any terns and to any one he chooses; (2) it nodified, if it
did not altogether extinguish, his right to cultivate the
surplus area as understood under the Act; and (3) it
nodified his right of transfer in so far as it obliged him

to sell lands not at his own price but at a price  fixed
under the statute, and not to any one but to specified
persons, in accordance with the provisions of the Act. It

is clear from the said Act that the provisions thereof
purport to regulate the rights in respect of |ands which are
estates within the nmeaning of the law relating to |Iand-
tenures in Punjab. It was contended therein that in the
purview of Art. 31A only the entire estates were included
but not portions thereof, but that contention was negatived.
Sinha, J. (as he then was), who delivered the judgnment of
the Court, observed at p. 526 thus:

"Keeping in viewthe fact that Art. 31A was enacted by two
successi ve anendnments-one in 1951 (First Arendnent), and the
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second in 1955 (Fourth Anendnent)-with retrospective effect,
in order to save legislation effecting agrarian reforns, we
have every reason to hold that those expressions have been
used in their w dest anplitude, consistent with the purpose
behi nd those anmend. nents "

(1) [1959] Supp. 1 S.C.R 748.
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This Court has, therefore, recognised that the amendnents
inserting Art. 31Ain the Constitution and subsequently
amending it were to facilitate agrarian refornms and in that
case it was held that the inpugned Act affected the rights
of the | andl ords and tenants.

Neither of the two decisions, therefore, supports the
contention that Art. 31A conprehends nodification of the
rights of an owner of land wi thout reference to the |aw of
| and-t enures.
The inpugned Act does not purport to nodify or extinguish
any right in an estate. The avowed object of it is only to
decl are ~/particul ar sthanans to be Marumakkat hayam tarwads
and the property pertaining to such sthanans as the property
of the saidtarwads. |t declares particular sthanans to
have always been tarwads and their property to have always
been tarwad property. The result is that the sole title of
the sthanee is not recogni sed and the menbers of the tarwad
are given rights therein. The inpugned Act does not
ef fectuate any agrarian reformand regulate the rights inter
se between |l andlords and tenants. W, therefore, hold that
the respondents 'cannot rely upon Art. 31A to deprive the
petitioner of his fundanental rights.

Now coming to the argunents advanced by the | ear ned
Attorney-General, as we propose to hold in his favour on
point (2), we are relieved of the necessity to express our
opinion on points (1) and (3) raised by him On the basis
of this elimnation, the question that falls to be 'decided
is whether the inmpugned Act deprives the petitioner of his
fundanental right to hold and di spose of property and is not
protected by cl. (5) of Art. 19 of the Constitution. Thi s
guestion is inextricably connected wth the ‘contention
raised by the respondents that Art. 31(1) excludes the
operation of Art. 19(1)(f) of the Constitution. W shall
therefore, proceed to consider both these questions.
The argunent of the | earned counsel for the respondents is
that Art. 19(1)(f) nust give place to Art. 31(1) of the
Constitution. In other words, a
905

person’s fundanental right to acquire, hold and dispose of
property is conditioned by the exi stence of property and if
he is deprived of that property by authority of |aw under
Art. 31(1), his fundanental right wunder Art. 19(1)(f)
di sappears with it.

Fundamental rights have a transcendental position in the
Constitution. Qur Constitution describes certain rights as
fundanmental rights and places themin a separate Part. It
provides a machinery for enforcing those rights. Article 32
prescri bes a guaranteed renedy for the enforcenent of those
rights and nakes the renedial right itself a fundanenta
right. Article 13(1) declares that " Al laws in force in
the territory of India imediately before the conmrencenent
of this Constitution, in so far as they are inconsistent
with the provisions of this Part, shall, to the extent of
such inconsistency, be void "; and Art. 13(2) prohibits the
State from naking any | aw which takes away or abridges the
rights conferred by Part 11l of the Constitution and
declares that any |law nade in contravention of that «clause
shall, to the extent of the contravention, be void. It is
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true that any other Article of the Constitution may exclude
the operation of the fundamental rights in respect of a
specific matter-for instance, Arts. 31A and 31B. It may
also be that an Article enbodying a fundanental right may
excl ude anot her by necessary inplication, but before such a
construction excluding the operation of one or other of the
fundanental rights is accepted, every attenpt should be nade
to harnonise the two Articles so as to make them co-exist,
and only if it is not possible to do so, one can be made to
yield to the other. Barring such exceptional circumnstances,
any |aw made would be void if it infringes any one of the
fundanmental rights. The relevant Articles read:

Article 19. (1) AUcitizens shall have the right--

(f)acquire, hold and di spose of
Property. .. ...t i
(5) Not hi ng i n-sub-clauses (d), (e) and (f) of the said

clause shall affect the operation of any existing lawin so
far as it inposes, or prevent the State
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from nmaking any | aw i nposing, reasonable restrictions on the
exercise of any of the rights conferred by the said sub-
clauses either in the interests of the general public or for
the protection of the interests of any Schedul ed Tri be.

" Article 31. (1) No person shall be deprived of his property
save by authority of |aw.

(2) No property shall be conpulsorily acquired or
requisitioned save for a public purpose and save by
authority of a |law which provides for conpensation for the
property so acquired or requisitioned and either fixes the
amount of the conpensation or specifies the principles on
whi ch, and the nmanner in which, the conpensationis to be
determi ned and given; and no such law shall be called in
guestion in any court on the ground that the conpensation
provided by that |law is not adequate.

(2A) \Vhere a | aw does not provide for the transfer of the
ownership or right to possession of any property to the
State or to a Corporation owned or controlled by the /State
it shall not be deened to provide for the conpulsory
acqui sition or requisitioning of property, —notw thstanding
that it deprives any person of his property.”

Clause (2) of Art. 31 has been anmended and cl. (2A) has been
inserted in Art. 31 by the Constitution (Fourth Anmendnent)
Act, 1955, The said cl. (2) inits original form i.e.
before the Constitution (Fourth Anmendrment) Act, 1955, read
as follows :

" (2) No property, noveable or i moveable, including any
interest in, or in any conpany owning, any comercial or
i ndustrial undertaking, shall be taken possession of or
acquired for public purposes under any |aw authorizing the
taking of such possession or such acquisition, unless the
law provides for conpensation for the property t aken
possessi on of or acquired and either fixes the anmount of the
conpensation, or specifies the principles on which and the
manner in which, the conpensation is to be determ ned and
given."

To have a correct appreciation of the scope of the anended
clauses of Art. 31, it is necessary to consider
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in the words of Lord Coke, the follow ng circunstances :

(i) What was the | aw before the Act was passed;

(ii) What was the mischief or defect for which the |law had
not provided;

(iii) What renedy Parliament has appointed; and

(iv) the reason of the renedy.
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The unanmended clauses of the Article were the subject of
judicial scrutiny by this Court in the State of West Benga
v. Subodh Gopal Bose (1). There, the respondent purchased
certain property at a revenue sale and as such purchaser he
acqui red under s. 37 of the Bengal Revenue Sal es Act, 1859,
the right " to avoid and annul all under-tenures and
forthwith to eject all under-tenants " wth certain
exceptions. |In exercise of that right he brought a suit for
eviction of certain under-tenants and obtained a decree
t herein. Wen the appeal against the said decree was
pendi ng, the Act was anmended. The anending Act substituted
by s. 4 the news. 37 in place of the original s. 37 and it
provided by s. 7 that all pending suits, appeals and other
proceedi ngs which had not already resulted in delivery of
possessi on, should abate. It was contended on behal f of one
of the respondents therein that s. 7 was void as abridging
hi s fundanmental rights under Art. 19(1)(f) and Art. 31. The
Court “by a mmjority held that the Act was void as it
infringed Art. 31 of the Constitution. The najority of the
Judges,; ' who constituted the bench, took the view that cls.
(1) and (2) of Art. 31 related to the same subject of
em nent domain and that the State had no power to seriously
impair the rights of a citizen in property wthout paying
conpensati on. Patanj ali Sastri, C J., expressed his view
thus at p. 618:

" Under the Constitution of India, however, such questions
nmust be deternined with reference tothe expression " taken
possession of or ‘acquired " as interpreted above, nanely,
that it rmust be read along with the word " deprived in
clause (1) and understood as having reference to such
substanti al abridgenent of the rights of ownership as woul d
(1) [1954] S.C. R 587.
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amount to deprivation of the owner of his property. No cut
and dried test can be formulated as to whether in a given
case the owner is " deprived of his property wthin the
nmeani ng of article 31 each case nust be decided as /it arises
on its own facts. Broadly speaking it may be said that an
abridgenent would be so substantial as to amunt to a
deprivation within the nmeaning of article 31, if, in effect,
it wthheld the property fromthe possession and enjoynent
of the owner, or seriously inpaired its use and enjoynent by
him or materially reduced its val ue."

Das, J. (as he then was), observed that Art. 31(2) dealt
with only acquisition and requisition of property  where
under title passed to the State and that Art. 31(1)
conferred police power on the State. Ghul am Hasan, J.,
concurred with the view of the Chi ef Justi ce.
Jagannadhadas, J., did not agree with the view of Das, J.,
that Art. 31(1) conferred police power on the State, but he
was not also able to agree with the view of <“the Chief
Justice that Art. 31(1) has reference only to the power of
em nent domain. He also expressed his disagreenment wiith the
view of Das, J., that acquisition and taking possession_in
Art. 31(2) have to be taken as necessarily involving
transfer of title or possession. The result of the decision
is that this Court by majority held that Art. 31(1) and (2)
provided for the doctrine of em nent domain and that under
cl. (2) a person nust be deened to have been deprived of his
property, if he is " substantially dispossessed or if his
right to wuse and enjoy his property has been "seriously
i npai redor the value of the property is " mterially
reducedby the inmpugned law. This view was followed in
Dwar akadas Shrinivas of Bonbay v. The, Shol apur Spinning and
Weaving Co. Ltd. (1) and in Saghir Ahmad v. The State of
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UP. (2). Presumably, Parlianment accepted the mnority view
of Das, J., on the interpretation of el. (2) of Art. 31 and
amended the Constitution by the Constitution (Fourth Anend-
ment) Act, 1955. The anendnent made it clear that cl. (2)
of Art. 31 applies only to acquisition and requisition
Cl ause (2A) of the said Article which was inserted

(1) [1954] S.C.R 674.

(2) [1955] 1 S.C R 707.
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by the said amendnent. explains that unless a |aw provides
for the transfer of the ownership or right to possession of
any property to the State or to a corporation owned or
controlled by the State, it shall not be deened to provide
for the compul sory acquisition or requi sitioning of
property, notw thstanding that it deprives any person of his
property. The result is that it did not accept the najority
view of this Court that deprivation of property need not be
by acquisition alone but also by any serious inpairnment of
an dividual s right to property, whether his ownership or
right to possession of the property has been transferred to
the State or its nomnee or not. ~This amendnment also in
effect accepted the view of Das, J., that deprivation of
property in el. (1) of Art. 31 covers cases other than
acquisition or requisition of property by the State. But
the anendnment in other respects does not give any indication
as regards the interpretation of -Art. 31(1) of t he
Constitution, for no change in the -phraseology of that
cl ause is nmade.

Therefore, we nmust look at the terms of that «clause to
ascertain its true neaning: The words are  clear and
unanbi guous and they do not give rise to any difficulty of
construction. The said clause says in-a negative form that
no person shall be deprived of ~his property save by
authority of law. The | aw nmust obviously be a wvalid |aw
Article 13(2) says that " the State shall not make any |aw
whi ch takes away or abridges the rights conferred by this
Part and any |aw made in contravention of this clause shall
to the extent of the contravention, be void ". The |aw
depriving a person of his property. cannot,therefore, take
away or abridge the right conferred by Part 111 of the
Consti tution. In a recent decision in Deep Chand v. State
of U P. (1) this Court considered the |limtations placed by
the Constitution on the Parlianent and the Legi sl atures of
the States in making |aws. After reading Arts. 245, 246, 13
and 31 of the Constitution, this Court proceeded to state,
at p. 655, thus :

" The conbined effect of the said provisions may be stated
thus: Parlianent and the Legislatures of States have . power
to nake laws in. respect of any

(1) [1959] SUPP. (2) S.C R 8.
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of the mtters enumerated in the relevant lists in the
Seventh Schedul e and that power to nake |aws is subject to
the provisions of the Constitution including Art. 13 i.e.
the power is nmade subject to the limtations inposed by Part
1l of the Constitution............ When cl. (2) of Art. 13

says in clear and unambi guous terns that no State shall nake
any | aw whi ch takes away or abridges the rights conferred by
Part 111, it will not avail the State to contend either that
the clause does not enbody a curtailnment of the power to
legislate or that it inposes only a check but not a
prohi biti on. A constitutional prohibition against a State
maki ng certain | aws cannot be whittled down by anal ogy or by
drawing inspiration fromdecisions on the provisions of
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ot her constitutions; nor can we appreciate the argunent that

the words " any law " in the second line of Art. 13(2) posit
the survival of the law nade in the teeth of such
prohi bition."

The sane view was expressed by this Court in Basheshar Nath
v. Conmi ssioner of Income-tax, Delhi Therein Das, C J.,
says at p. 158 thus:

" As regards the legislative organ of the State, the
fundanental right is further consolidated by the provisions
of Art. 13. dause (1) of that Article, provides that al
laws in force in the territories of India i mediately before
the commencenent of the Constitution, in so far as they are
i nconsistent wth the provisions of Part Il shall, to the
extent of the inconsistency, be void. Likewise cl. (2) of’
this Article prohibits the State from maki ng any | aw which
takes away or abridges the rights conferred by the sane Part

and follows it up by saying that any Ilaw nade in
contravention of this clause shall, to the extent of the
contravention, be void. It wll be observed that so far as

this Article is concerned, thereis no relaxation of the
restriction -inposed by it such as there are in sonme of the
other Articles

Bhagwati, J., observed much to the sane effect at p. 161

It is absolutely clear on a perusal of Art. 13(2) of the
Constitution that it is a constitutional mandate

(1) [1959] SUPP. 1 'S.C.R 528.

911
to the State and no citizen can by any act or . con. duct
relieve the State of the solemn obligation inposed on it by
Art. 13(2)......... ... "

One of us had also stated to the same effect, after ~citing
Art. 13, at p. 181 :

" This Article, in clear and unambiguous terns, not only
declares that all laws in force before the conmencenent of
the Constitution and made thereafter taking /away or
abridging the said rights would be void to the extent of the
contravention but also prohibits the State frommaking any
| aw t aki ng away or abridging the said rights.”

It is, therefore, manifest that the law nust satisfy two
tests before it can be a valid law, nanely, (1) that the
appropriate |egislature has conpetency to nake the |aw, and
(2) that it does not take away or abridge any of the
f undanent al rights enunerated in Part [ 11 of t he
Constitution. It follows that the | aw depriving a person of
his property will be an invalid lawif it infringes either
Art. 19(1)(f) or any other Article of Part II1I.

Learned counsel, appearing for the respondents, whi | e
conceding that the validity of a |law nust pass the test of
the foregoing two conditions, contends that in the context
of Art. 31, we should apply the construction analogous to
that put upon by this Court on the word " law " in Art. 21
of the Constitution in the case of A/ K Gopalan v. The
State of Madras(1l). 1In the said case, the question was
whet her the provisions of the Preventive Detention Act, 1950
(I'V of 1950), were ultra vires the Constitution. This Court
by a nmajority held that the said Act, with the exception of
s. 14 thereof, did not contravene any of the Articles of the
Constitution and, therefore, the detention of the petitioner
therein was not illegal. 1In that context, a question was
raised whether the said Act mnust be struck down as
infringing Art. 19(1)(d) of the Constitution. This Court
held that the <concept of the right " to nove freely
throughout the territory of India " referred to in Art.
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concept of the right to "personal liberty" referred to in

Art. 21 and that Art. 21

(1)[1950] S.C.R 88.
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should not, therefore, be read as controlled by the
provisions of Art. 19. Though the |earned Judges excl uded
the operation of Art. 19 in considering the question of
fundanmental right under Art. 21, the judgnent of the court
di scl oses three shades of opinion. As nuch of the argument
is centred on the analogy drawmn from this decision the
rel evant Articles may be summari zed:

Under Art. 21, no person shall be deprived of his Ilife or
personal |iberty except in accordance with the procedure
established by |aw. Cl auses(1) and (2) of Art. 22 afford
protection in the matter of arrest and detention in certain

cases. Clauses 4, (5) and (6) thereof provide f or
preventive detention-and constitutional safeguards relating
t her et o. It~ may not be inappropriate to describe these
provi si ons as forming an exhaustive code, as t hey
el aborately deal with a particular subject, nanely, life and
personal liberty. |In construing the said provisions, Kania,
C. J., said at p. 100- 101 t hus:

" So read, it clearly neans that the legislation to be
exam ned nust be/directly in respect of one of the rights
nentioned in the sub-clauses. |If there is a |legislation

directly attenpting to control a citizen' s freedom of speech
or expression, or his right to assenble peaceably and
wi thout arms, etc., the question whether that legislation is
saved by the relevant saving clause of article 19 wll
ari se. If, however, the legislation is not directly in
respect of any of these subjects, but as aresult. of the
operation of other |egislation, for instance, for  punitive
or preventive detention, his right under any of these sub-
clauses is abridged, the question of the application of
article 19 does not arise.  The true approach is only to
consi der the directness of the legislation and not ‘what will
be the result of the detention otherwi se valid , on the npde
of the detenue’'s life."

Mahaj an, J. (as he then was), gave the —reason for his
concl usi on at p. 226:
" 1 amsatisfied on a review of the whole scheme of the
Constitution that the intention was to nake article 22 self-
contained in respect of |laws on the subject of  preventive
detention.”
913
The |earned Judge further el aborated the point thus at p
228:
“ If the intention of the Constitution was that a | aw nmade
on the subject of preventive detention had to be tested on
the touchstone of reasonabl eness, then it would -not have
troubled itself by expressly naking provision in article 22
about the precise scope of the limtation subject to  which
such a law could be nade and by nmentioning the procedure
that the | aw dealing with that subject had to provide. Sone
of the provisions of article 22 would then have been
redundant.................... "
Mukherjea, J. (as he then was), said much to the same effect
at p. 225:
" In nmy opinion, the group of articles 20 to 22 enbody the
entire protection guaranteed by the Constitution in relation
to deprivation of life and personal liberty both with regard
to substantive as well as to procedural |aw "
Patanjali Sastri, J. (as he then was), stated at p. 191
" Read as a whole and viewed in its setting anong the group
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of provisions (articles 19 to 22) relating to " Right to
Freedom ", article 19 seens to nmy nmind to pre-suppose that
the citizen to whomthe possession of these fundanenta
rights is secured retains the substratum of personal freedom
on which alone the enjoyment of these rights necessarily
rests.”

The | earned Judge further dilated on the point at p. 191

" Deprivation of personal liberty in such a situation is
not, in ny opinion, within the purview of article 19 at al
but is dealt with by the succeeding articles 20 and 21. In
other words, article 19 guarantees to the <citizens the
enjoyment of certain civil liberties while they are free,
while articles 20-22 secure to all persons-citizens and non-
citizenscertain constitutional guarantees in regard to
puni shnent and prevention of crine."

Das, J. (as he then was), stated at p. 302 thus:

" The purpose of article 19(1)(d) is to guarantee that there
shall ~be no State barrier. It gives protection against
provincialism It -has nothing to do with the freedom of the
person.as such.”

914

The | earned Judge continued to state at p. 304:

" Therefore, the conclusion is irresistible that the rights
protected by article 19(1), in so far.as they relate to
rights attached to the person, i.e., the rights referred to
in sub-clauses (a) to (e) and (g), are rights which only a
free citizen, who has the freedom of "hi's person uninpaired,
can exercise."

The views of the learned Judges may be broadly summarized
under three heads, viz., (1) to invoke Art. 19(1), a |aw
shall be nmade directly infringing that right; (2) Arts. 21
and 22 constitute a self-contained code; and (3) the
freedons in Art. 19 postulate a free man.. On the basis of
t he said theories, this Court, wth Fazl Al J.,
di ssenting, rejected the plea that a law nade under Art. 21
shall not infringe Art. 19(1). Had the question been res
integra, sonme of us would have been inclined to agree wth
the dissenting view expressed by Fazl Ali, J.; but we are
bound by this judgnent. Even so, there is- no ~anal ogy
between Art. 21, as interpreted by this Court, ~and Art.
31(1). Article 21 deals with personal |iberty. Per sona
liberty, Kania, C J., observed, includes " the right to eat
or sleep when one likes or to work or not to work ~as and
when one pl eases and several such rights " and deprivation
of such Iliberty ", inthe words of the |[|earned Chief
Justice, " is quite different fromrestriction (which is
only a partial control) of the right to nove freely (which
is relatively a mnor right of a citizen)". " Persona
Liberty " is a nore conprehensive concept and has -a much
wi der connotation than the right conferred under Art.
19(1) (d). Arts. 19(1)(d) and 22 deal with di fferent
subj ects, whereas both Arts. 19(1)(f) and 31(1) deal with
the same subject, nanely, property; while under Art.
19(1)(f), a citizen has the right to acquire, hold and
di spose of property, Art. 31(1) enables the State to make a
law to deprive himof that property. Such a law directly
infringes the fundanental right given under Art. 19(1)(f).
Further, Arts. 21 and 22 are |linked up together; while Art.
21 enables the State to deprive a person of his Ilife or
personal |iberty according to the procedure established by
law, Art. 22 prescribes certain procedure in respect of both
punitive and preventive detention. They constitute, an
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integrated code in the matter of personal liberty. On the
other hand, Art. 31(1), by reason of the anendment, ceases
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to be a part of the guarantee against acquisition or
requisition of property without the authority of law and
must therefore be construed on its own ternms.

The said Articles are not in pari materia and they differ in
their scope and content. There is material difference not
only in the phraseology but also in their setting. Article
31(1), therefore, cannot be construed on the basis of the
construction placed upon Art. 21

The decision in The State of Bombay v. Bhanji Minji (1), on
which reliance is placed by learned counsel for t he
respondents in support of their contention that Art. 31(1)
excludes the operation of Art. 19(1), is one based on the
pre-existing | aw before the Constitution (Fourth Amendnent)
Act, 1955. In that case it was contended that ss. 5(1) and
6(4)(a) of the Bonbay Land Requisition Act,, 1948 (Bom Act
XXXI'I'l of 1948), as amended by Bonbay Act 11 of 1950 and
Bonmbay Act XXXI X-of 1950, were ultra vires Arts. 19(1)(f)
and 31(2) of the Constitution.. The premses in question
there belonging tothe respondents were requisitioned by the
CGovernor. of Bonbay under the said Act. The Act also
provi ded for conmpensation, and this Court found that there
was a clear public purpose for the requisition, and upheld
the |law under Art. 31(2) of the Constitution. This Court
al so considered the alternative argunent advanced, nanely,
that the Act was hit by Art. 19(1)(f) of  the Constitution
i nasmuch as unreasonable restrictions were inposed on the
rights of the respondents to acquire, bold and dispose of
property. In rejecting that argunment, Bose,  J., speaking
for the Court, observed at p. 780 thus :

" W need not exam ne those differences here because it is
enough to say that article 19(1)(f) read with clause (5)
postul ates the existence of property which can be enjoyed
and over which rights can be exerci sed because otherw se the
reasonabl e restrictions contenpl ated by cl ause (5) coul d not
be brought into play. |If there'is no property which can be
acquired, held or disposed of, no restriction

(1) [1955] 1 S.C.R 777.
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can be placed on the exercise of the right to acquire, hold
and dispose of it, and as clause (5) contenplates the
pl aci ng of reasonable restrictions on the exercise of those
rights it nust followthat the article postulates the
exi stence of property over which these rights can be
exercised. "

For these observations the | earned Judge has drawn upon the
principle laid down in A K Gopalan’s Case (1). These
observati ons prima facie appear to be agai nst t he
contentions of the petitioner herein. But! a further
scrutiny reveals that they have no bearing on the
construction of Art. 31(1) of the Constitution after cl. (2)
of Art. 31 has been anended and el. (2A) has been  inserted
in that Article by the Constitution (Fourth Amendnent) Act,
1955. Before the amendnent, this Court, as we have ' already
noticed, held by a majority in The State of West Bengal v
Subodh Gopal Bose (2) that cls. (1) and (2) of Art. 31 were
not nutually exclusive in scope and content, but should be
read together and understood as dealing with the sane
subject, nanmely, the acquisition or taking possession of
property referred toincl. (2) of Art. 31. In that view,
Art. 31, before the amendnent, was a selfcontained Article
providing for a subject different fromthat dealt wth in
Art. 19. On that basis it was possible to hold, as this
Court held in The State of Bonbay v. Bhanji Minji (3) on the
analogy drawn fromArt. 21, that when the property therein
was requisitioned within the neaning of Art. 31, the opera-
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tion of Art. 19 was excluded. But there is no scope for
drawing such an analogy after the Constitution (Fourth
Anmendnent) Act, 1955, as thereafter they dealt wth two
di fferent subjects: Art. 31(2) and (2A) with acquisition and
requisition and Art. 31(1) with deprivation of property by
authority of Ilaw. The decision of this Court in Bhanji
Munji'’s Case (3) no longer holds the field after the
Constitution (Fourth Anendnent) Act, 1955.
Strong reliance is placed upon the observations of Das, J.
(as he then was), in Subodh Gopal Bose's Case ( 2 ). Therein
the | earned Judge dissented fromthe view of the majority on
the interpretation of Art. 31(1) and (2) of the
Constitution. |In the course
(1) [1950] S.C.R 88 (2) [1954] S.C. R 587.

(3) [1955] 1 S.C R 777,
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of his dissenting judgnment, the | earned Judge made certain
observations on'the effect of his interpretation of Art. 31
on Art. 19. The |learned Judge said at p. 632 thus:
" Such being the correct correlation between article 19(1),
sub-clauses (a) to (e) and (g) on the one hand and article
21 on the other, the question necessarily arises as to the
correlation between article 19(1) (f) and article 31.
Article 19(1)(f) -gquarantees to a citizen, as one of his
freedons, the right to acquire, hold and di spose of property
but reasonable restrictions may be inposed on the exercise
of that right to the extent indicated “in clause (5).
Article 31, as its headi ng shows, guarantees to all persons,
citizens and non-citizens, the '“right to property’ as a
fundanmental right to the extent therein mentioned. What, |
ask nyself, is the correlation between article 19(1)(f) read
with article 19(5) and article 31 ? If, as held by ny Lord

in A K. CGopal an’s Case(1l) at p. 191, subclauses (a) to
(e)and (g) of article 19(1) read with the rel evant clauses
(2) to (6) ' presuppose that the citizen to whom the

possessi on of these fundanental rights is secured retains
the substratum of personal freedom on which alone the
enj oynment of these rights necessarily rests’, it nust foll ow
logically that article 19(1)(f) read with article 19(5) nust
i kewi se presuppose that the person to whomthat fundanent al
right is guaranteed retains his property over or wth
respect to which alone that right may be exercised. | found
nysel f unable to escape fromthis |ogical conclusion.™

The |learned Judge earlier expressed the same opinion in
Chiranjit Lal Chowdhuri v. The Union of India (2). Wen it
was pointed out to the |earned Judge that, if his view was
correct, the legislature while it cannot restrict a person’s
right to property unless the restriction is reasonable and
for a public purpose, it can deprive himof his property
wi thout any such linmitations, the | earned Judge negatived
the objection in the followi ng words at p. 654:

(1) [1950] S.C.R 88,

(2) [1950] S.C.R 869.
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" VWat is abnornmal if our Constitution has trusted the
| egislature, as the people of Great Britain have trusted

their Parlianent ? Right to |ife and personal liberty and
the right to private property still exist in Great Britain
in spite of the suprenmacy of Parliament. Wiy should we

assune or apprehend that our Par | i anent or State
| egi sl atures should act |ike mad nmen and deprive us of our
property w thout any rhyme or reason?"

Further, the | earned Judge was of the view that unless Art.
3 I(l) was construed in the manner he did, it would not be
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possible for the State to bring about a welfare State which
our Constitution directs it to do. Elaborating this point,
the | earned Judge observed, at p.655, thus:

We nust reconcile ourselves to the plain truth that enphasis
has now unm stakably shifted fromthe individual to the

conmuni ty. We cannot overl ook that the avowed purpose of
our Constitution is to set up a welfare State by
subordinating the social interest in individual liberty or
property to the larger social interest in the rights of the
conmuni ty. As already observed, the police power of the
State is the nost essential of powers, at tines nost
insistent, and always one of the least |linmtable powers of
the governnent’......... In the matter of deprivation of

property otherw se than by the taking of posession or by the
acquisition of it within the neanings of article 31(2) our
Constitution has trusted our |egislature and has not thought
fit to inmpose any limtation on the |egislature’s exercise
of the State’s police power over private property "

Rel yi ng upon - the said observations, |earned counsel for the
respondents pressed on us the following three points: (1)
After the Constitution (Fourth Anendnent) Act, 1955, cl. (1)
of Art. 31 must be read independently of el. (2) thereof
and, if so read, cl. (1) must be held to deal wth police
power. (2) Wthout such power the State cannot usher in a
wel fare State which the Constitution enjoins it to do. (3)
The fact that there is no linitation on the power of the
| egi slature to nake | aw depriving a citizen-of his property
need not deter us fromrecognising such power, as we
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can trust our legislatures and Parlianent as the people of
Geat Britain have trusted their Parlianent.

We cannot agree with the con tention of the learned counse
that Art. 31(1) deals with " police power ". In ‘the view
expressed by Das, J. (as he then was), the legislature can
make any | aw depriving a person of his property and the only
[imtation on such power is its good sense. But " |police
power ", as it is understood in American Law, can never be
an arbitrary power.

WIllis on Constitutional Law " says at p. 727:

" The United States Supreme Court has said that the police
power enbraces regul ati ons designed to pronote the public
conveni ence or the general prosperity, as wel | as
regul ations designed to pronmpote the public health, the
public norals or the public safety . "

In the Constitution of the United States -of Anerica,
prepared by the Legislative Reference Service, Library of
Congress (Senate Docurment No. 170, 82D Congress), " police
power " is generally defined thus at p. 982:

" The police power of a State today enbraces  regulations
designed to pronote the public convenience or the genera
prosperity as well as those to pronote public safety,
health, nmorals, and is not confined to the suppression of
what is offensive, disorderly, or unsanitary, but extends to
what is for the greatest welfare of the State "

Pr of . W | oughby states in his Constitutional Law of the
United States (Vol. I, p. 1774):......... the police
power knows no definite l[inmt. It extends to every possible
phase of what the Courts deemto be the public welfare "
Holmes, J., in Noble State Bank v. Haskell (1) concisely
defines ’'police power” thus: " It may be said in a genera
way that the police power extends to all the great public

needs ". It is, therefore, clear that police power cannot be
di vorced from social control and public good. We cannot,
therefore, inport the doctrine of police power in our

Constitution divorced fromthe necessary restrictions on
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that power as evol ved by judicial decisions of the Suprene
Court of the United States. |ndeed, uninfluenced by any
such doctrine, the plain neaning of the clear words

(1)219 U. S. 104.
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used in Art. 31(1) of the Constitution enables the State to
di scharge its functions in the interest of social and public
wel fare which the State in America can do in exercise of
police power. The linmitation on the power of the State to
make a | aw depriving a person of his property, as we have
already stated, is found in the word " law " and that takes
us back to Art. 19 and the | aw nade can be sustained only if
it 1inposes reasonable restrictions in the interest of the
general public.

W find it also very difficult to accept the second and
third aspects of the approach to the question. The duty of
this Court is only to interpret the provisions of the
Constitution in a liberal spirit, but not to eradicate or

nodi fy the f undanent al ri ghts. That apart, our
constitution-nmakers thought  otherw se. The Constitution
decl ares - the fundanental rights of 'a citizen and |ays down
that all |aws nade abridging or taking away such rights
shall be void. That is a clear indication that the makers
of the Constitution didnnot think fit to give our Parlianent
the same powers which the Parlianent of England has. Wi | e
the Constitution contenplates a welfare State, it also
provides that it should be brought about by the |egislature
subject to the limtations inposedon its power. If the

makers of the Constitution intended to confer unbridled
power on the Parlianent to nake any law it liked to bring
about the welfare State, they woul d not have provided for
the fundanmental rights. The Constitution gives every scope
for ordered progress of society towards a welfare State.
The State is expected to bring about a welfare State  wthin
the franmework of the Constitution, for it is authorized to
i npose reasonable restrictions, in the interests of the
general public, on the fundanental rights recognized in Art.
19. If the interpretation sought to be placed on'Art. 31(1)
was accepted, it would conpel the inportation of the entire
doctrine of police power and grafting it in-Art. 31(1) or
the recognition of arbitrary power in the legislature wth
the hope or consol ati on suggested that our Parliament” and
| egislatures nmay be trusted not to act arbitrarily. The
first suggestion is not legally permssible and the second
does not stand to reason
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for the Constitution thought fit to inmpose limtations on
the power of the legislatures even in the case of |esser
infringements of the rights of a citizen

Anot her argunent raised by |earned counsel for t he
respondents nay also be noticed. |f the view expressed by
us be correct, the argument proceeds, the law depriving a
person of his property-however urgent the need may ' be and
what ever grave danger or serious vice it seeks to avert or
suppress- can never be a reasonable restriction on the right
to enjoy property and therefore every such law would be
voi d. The learned Attorney-GCGeneral argues that in the
present case the petitioner is not deprived of his property,
but his right is only restricted. It depends upon the per-
spective fromwhich we | ook at the facts. In one sense, the
petitioner has been deprived of his shares in the property
given by the statute to the respondents, but, even on that
assumption, we do not think that the argunent of the
respondents has any substance. The correct approach to the
gquestion is, first to ascertain what is the fundanenta
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right of the petitioners; then to see, whether the |aw
infringes that right. |If the |law ex facie infringes that
right, the State can support that law only by establishing
t hat the law inposes reasonable restrictions on t he
petitioner’s fundamental right in the interests of the

general public. If so approached, the inmpugned Act by
seeking to deprive the petitioner of his property certainly
infringes his fundanental right. There is absol utely

nothing on the record to sustain the validity of the |[|aw
under the said clause (5) of Art. 19. The apprehension that
deprivation can never be a restriction and therefore every
aw depriving a person of his property nust necessarily be
void, even if justifiable, cannot help the respondents, for
if it is not saved by cl. (5), that result nust flow from
the prom ses. But that apprehension has no justification

This Court has held in a recent decision that under certain
circunstances a law depriving a citizen of his fundanmenta

right ~to property may ampunt to a reasonable restriction

In Narendra Kumar v. The Union of India (1), Das CGupta, J.,
observed

(1) [1960] 2 S.C R 375.
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" It is reasonable to think that the makers of the
Constitution considered the word ’'restriction’ to be
sufficiently wide to save laws ' inconsistent’” wth Art.
19(1), or ' taking away the rights’ conferred by the
Article, provided this inconsistency or taking away was
reasonable in the interests of  the different matters
mentioned in the clause. There can be no doubt therefore
that they intended the word 'restriction’ to include cases

of " prohibition” also. The contention that a | aw
prohibiting the exercise of a fundanmental right is in no
case saved, cannot therefore be accepted. It is undoubtedly

correct, however, that when, as-in the present case, the
restriction reaches the stage of prohibition special care
has to be taken by the Court to see that the test of
reasonabl eness is satisfied. The greater the restriction
the nore the need for strict scrutiny by the Court. "

If so, the State <can establish that a law, though it
purports to deprive the petitioner of his fundanental right,
under certain circunmstances anounts to a reasonabl e
restriction within the neaning of cl. (5) of Art. 19 of the
Constitution.

We, therefore, hold that a | aw nade depriving a citizen of
his property shall be void, unless the | aw so nmade conplies
with the provisions of el. (5 of At. 19 of t he
Consti tution.

This |l eads us to the question whether the provisions of the
Act infringe Art. 19(1)(f) of the Constitution. The
i mpugned Act is The Madras Marunmakkat hayam (Renpval of
Doubts) Act, 1955 (Madras Act No. XXXI| of 1955). As the
argunent turns upon the provisions of the Act and as the Act
itself is a short one, it will be convenient to set out al
the provisions thereof.

The Madras Marunakkat hayam (Renoval of Doubts) Act, 1955
(Act No. XXXI'I of 1955).

(An  Act to renmove certain doubts in the Madr as
Mar umakkat hayam Act, 1932 (Madras Act XXII of 1933), in
regard to sthanans and st hanam properties).

VWer eas doubts have arisen about the true | egal character of
certain properties which are erroneously
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clainmed to be or regarded as sthanam properties, but which
are properties of the tarwad, the male nenbers of which are
entitled to succeed to the sthanamand it is necessary to
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renove those doubts in respect of this question

Be it enacted in the Sixth Year of the Republic of India as
foll ows

1. This Act my be called the MADRAS MARUMAKKATHAYAM
(REMOVAL OF DOUBTS) ACT,, 1955

(2)It shall apply to all persons governed by the Madras
Mar umakkat hayam Act, 1932 (Madras Act, XXl of 1933).

2. Notwi t hstanding any decision of Court, any sthanam in
respect of which: -

(a)there is or had been at any tine an internmingling of the
properties of the sthanam and the properties of the tarwad,
or

(b)the nmenbers of the tarwad have been receiving
mai ntenance from the properties purporting to be sthanam
properties as of right, or in pursuance of a custom or
ot herw se, or

(c)there had at any tinme been a vacancy caused by there
bei ng - no nmal e nenber of the tarwad eligible to succeed to
t he st hanam

shall " be ~deened to be and shall be deened always to have
been a Mar umakkat hayam t arwad and t he properties
appertaining to such-a sthanamshall be deermed to be and
shal | be deened al ways to have been properties belonging to
the t arwad to which the provisions of the Madr as
Mar umakkat hayam Act, 1932 (Madras Act XXl of 1933), shal
apply.

Expl anation:-All | words and expressions used in this Act
shal | bear the sanme nmeaning as in the Mdras Marumakkat hayam
Act, 1932 (Madras Act XXl of 1933).

The Act presupposes the existence of a sthanam and its
properties. It says that the sthanamand its properties
possessing one or nore of the <characteristics  mentioned
therein shall be deened and shall be al ways deenmed to have

been a Mar umakkat hayam t ar wad and its properties
respectively. The
924

i mpugned Act applies also to( sthanans whose /'title to
properties has been declared by courts of law. Further the
Act is given retrospective operation. It is suggested that
the provisions of the Act have not been happily worded and,
if properly understood with the help of the preanble, it
would be <clear that the sthanans were not —converted into
tarwads but only tarwads which were wongly claimed to be
st hanans were declared to be not sthanans. The preanble of
a statute is " a key to the understanding of it " andit 1is
wel |l established that " it may legitinately be consulted to
solve any anbiguity, or to fix the meaning of words which
may have nore than one, or to keep the effect of the Act
within its real scope, whenever the enacting part is in any
of these respects open to doubt ". W do not find any
ambiguity in the enacting part of the Act. Assuni ng that
there is sonme doubt, the preanble confirms our view of the
construction of the Act. According to the preanble ' certain
properties of the tarwad are erroneously clained to be or
regarded as sthanam properties and it has becone necessary
to renove those doubts by naking the Act. The preanble al so
recogni zes the exi stence of sthanans and the doubts related
only to the title to the property of sthanans. The enacting
part purports to resolve these doubts by |aying down three
tests, and if any one of these tests is satisfied, the
st hanam shall be deened to be a tarwad and the properties
tarwad properties. In short, the Act, read wth the
preanbl e, takes the sthanam |ays down certain tests and
proceeds to say that if one or other of the tests is
satisfied in respect of any property claimed to be that of
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the sthanam the sthanam by statutory fiction is treated as
the tarwad and its properties as tarwad properties. The
tests, as we will presently show, are arbitrary and not
germane to the question whether the properties belong to a
sthanam or a tarwad. \Whatever may be the phraseol ogy used,
in effect and substance, the Act in the guise of applying
certain tests seeks to convert certain sthanans into
tarwards and their properties into tarwad properties. It
applies equally to sthanans governed by decrees of courts
and sthanans whose character and title to the properties can

be established by cl ear
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evidence and to sthanans whose title is admtted. In the
sai d cases no question of doubt can conceivably arise. The
Act in the guise of dispelling doubts abolishes a class of
sthanans and deprives them of their properties. The

guestion is whether the said legislation can stand the test
of Art. 19(5) of the Constitution.

The | earned Advocate-Ceneral of Kerala seeks to support the
| egi slation on the ground that under the Marunakkathayam
law, the three characteristics of properties nentioned in s.
2 pertain to tarwad and, therefore, when wong decisions
were given by courts introducing confusionin titles, the
| egislature rightly stepped in to set right the wong and
decl are such st hanans possessing definite characteristics of
the tarwad to be and always to have been the tarwad
properties. He further argues that, as the |law was nade to
protect the rights of the nenbers of the tarwad in a parti-
cular class of sthanans, the restrictions inmposed on the
sthanees’ rights in their properties would be reasonable and
woul d be in the interests of the general public,
notwithstanding the fact that the legislation indirectly
affects the rights of a few decree-hol der sthanees, who have
established their rights in a court of law

M. Purshottam Tricundas supported the |earned Advocate-
CGeneral in this contention.

M. A V. Viswanatha Sastri, who followed him preferred to
found his contention on a broader basis, nanely, that the
menbers of a tarwad and a sthanee have some interest in each
other’s property and the legislation did nothing nore than
regulate their interest inter se to restore  peace _and
harmony anmong them and to change the mutual relationship to
bring it in accord with the concept of a nodern welfare
State. If that be the object of the Act, the argunent
proceeds, the nere fact that the | aw incidently disturbs the
rights of parties who have obtai ned decrees of court does
not make it unreasonabl e.

Bef ore we consider the validity of these argunents, it would
be convenient at this stage to notice the scope of Art.
19(1)(f) and Art. 19(5) of the Constitution. The said
Articles read

120
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Article 19. (1) Al l citizens shal | have the
Fght

(f) to acquire, hold and di spose of property.

(5)Nothing in sub-clauses (d), (e) and (f) of the said
cl ause shall affect the operation of any existing lawin so
far as it inposes, or prevent the State from maki ng any | aw
i mposi ng, reasonable restrictions on the exercise of any of
the rights conferred by the said sub-clauses either in the
interests of the general public or for the protection of the
i nterests of any Schedul ed Tri be.

Under cl. (5), the State can make a | aw i nposing reasonable
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restrictions on the fundanental rights enbodied in Art.
19(1)(f) in the interests of the general public.

What is " reasonable restriction " has been succinctly
stated by Patanjali Sastri, C J., in State O -Madras v. V.
G Row(1l) thus at p. 607:

"It is inportant in this context to bear in mnd that the
test of reasonabl eness, wherever prescribed, should be
applied to each individual statute inpugned, and no abstract
standard, or general pattern of reasonabl eness can be laid
down as applicable to all cases. The nature of the right
all eged to have been infringed, the underlying purpose of
the restrictions inposed, the extent and urgency of the evi
sought to be renedied thereby, the disproportion of the
i mposition, the prevailing conditions at the tine, should
all enter into the judicial verdict."

If we may say so, with respect, this passage sunmarizes the
law on the subject fully and precisely. The |learned Chief
Justice in his description of the test of reasonabl eness, in
our view, has not stated anything nore than the obvious, for
the standard of reasonabl eness is inextricably conditioned
by the state of society and the urgency for eradicating the
evil sought to be remedied. ~Sone of the American decisions
and passages fromtext-books cited at the Bar nay be useful
in ascertaining whether in the instant case the restrictions
i nposed by the statute are reasonabl e.

(1) [1952] S.C.R 597.
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In WIIoughby's Constitutional Law it is stated at p. 795

t hus:

As between individuals, no necessity, however great, no
exi gency, however i-mm nent, no i mpr ovenent, however
val uabl e, no refusal, however unnei ghbourly, no obstinacy,
however unreasonable, no offers of conpensation, ' however
extravagant, can conpel or require any man to part with an
inch of his estate."

The Suprene Court of th- United States of America in Henry
Webster v. Peter Cooper(1l) observed:

" The result of the decision is, that the constitution of
the State has secured to every citizen the right of
acquiring, possessing, and enjoying property and that, by
the true intent and nmeaning of this section, property
cannot, by a mere act of the Legislature, be taken from one
man and vested in another directly; nor can it, by the
retrospective operation of law, be indirectly transferred
from one to another, or be subjected to the governnent of
principles in a court of justice, which must necessarily
produce that effect.”

In The Citizens’ Savings and Loan Associ ation of C evel and,
Chio v. Topeka City (2), the Supreme Court of  the  United

St ates of America again declares the i mportance of
i ndi vidual property right thus:

" The theory of our governnents, state and national, is
opposed to the deposit of unlimted power anywhere. The

executive, the legislative and the judicial branches of
these governnents are all of limted and defined powers.
There are limtations on such power which grow out of the
essenti al nat ure of all free gover nment s. I mpli ed
reservations of individual rights, wthout which the socia
conpact could not exist, and which are respected by al
governments entitled to the same. No court, for instance,
woul d hesitate to declare void a statute which enacted that
A and B who were husband and wife to each other should be so
no | onger, but that A should thereafter be the husband of C,
and B the wife of DO O which should enact that the
honest ead now owned by A shoul d
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(1) 14 Law Ed. 510, 517

(2) 22 Law Ed 455, 461
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no |longer be his, but should henceforth be the property of
B."

We have cited the rel evant passages fromthe textbook and
the decisions not wth a viewto define the scope of "
reasonabl e restrictions " in Art. 19(5) of our Constitution

but only to point out that, as between citizens, the
i ndi vidual proprietary rights are ordinarily respect ed
unless a clear case is made out for inposing restrictions

t her eon. There must, therefore, be harnonious balancing
between the fundanental rights declared by Art. 19(1) and
the social control permtted by Art. 19(5). It is inplicit

in the nature of restrictions that no inflexible standard
can be laid down: each case nust be decided on its facts.
But the restrictions sought-to be inposed shall not be
arbitrary but nust have reasonable relation to the object
sought to be achieved and shall be in the interests of the
general ‘public.

Before we proceed to consider whether the restrictions
i npposed by the inmpugned Act are reasonable wthin the
meaning of el. (5) of Art. 19, it would be necessary to
ascertain precisely thelaw on the following three matters:
(1) What is a sthanamin Marunmakkat hayam|aw?; (2) what 1is
tarwad under the /said law ? ; and (3) what is the
rel ati onshi p between nenbers of a tarwad and a sthanee?

Mar umakkat hayam law governs a large section of people
i nhabiting the West Coast of South India. Mar umakkat hayam
literally nmeans descent through-sisters’ children. It is a
body of custom and usage which have received judicia
recogni tion. Though Sundara Aiyar, J., in Krishnan Nair v.
Danpbdaran Nair(1l) suggested that " Malabar law is. really
only a school of Hndu law ", it has not been accepted by
others. There is a fundanental difference between H ndu Law
and Marumakkat hayam systemin that the forner is founded on
agnatic famly and the latter i's based on nmmtriarchate.
Mar umakkat hayam family consists of all the descendants of
the fanmily Iline of one commopn ancestor and is called a
tarwad. The incidents of a tarwad are so well-settled that
it is not necessary to consider the case-law, but it would
(1) (21912) 1 I.L.R 38 Mad. 48.
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be enough if the rel evant passages fromthe book "Malabar
and Aliyasanthana Law' by Sundara Aiyar ~are cited. The
| earned aut hor says at p. 7 thus :

" The joint famly in a Mrumakkathayam Nayar tarwad
consists of a nother and her nale and feral e children, and
the children of those female children, and so on. The issue
of the nmale children do not belong to their tarwad but to
the tarwad of their consorts. The property belonging to the
tarwad is the property of all the males and females that

conpose it. |Its affairs are admnistered by one of  those
persons, usually the eldest nale, called the karnavan. The
i ndividual nenbers are not entitled to enforce partition

but a partition nay be effected by commopn consent. The

rights of the union nenbers are stated to be (1) if, nuales,
to succeed to managenment in their turn, (2) to be maintained
at the famly house, (3) to object to an inproper alienation
or administration of the fam|ly property, (4) to see that
the property is duly conserved, (5) to bar an adoption, and
(6) to get a share at any partition that nay take place.
These are what may be called effective rights. Q herw se
everyone is a proprietor and has equal rights."

For the purpose of this case it is not necessary to go into
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further ramfications of the incidents of a tarwad, for
not hi ng turns upon them

W are concerned in this case with a sthanam In the book
of Sundara Aiyar the origin, scope and incidents of a
st hanam are di scussed at p. 249:

" As a technical word, ' stanoni neans a position of dignity
of this kind, that 1is, one to which certain specific
property is attached, and which passes with it, and is held
by the person as the " stani......................... The
origin of stanomis by no neans clear and is nore or less a
matter for speculation.”

The |earned author proceeds to give the three nodes of the
origin of sthanans, nanely, (1) inaruling famly " it was
considered necessary in the circunstances that for the
mai ntenance of the dignity of the ruler he should own
properties in which the
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menbers of the tarwad as such had no right or interest and
whi ch woul d pass with the Crown to his successor": sthanans

in the famlies of Zanorin, Pal ghat, Wl luvanad and other
Raj as are given as instances of this class of sthanans; (2)
" in the case of sone chieftains and public officers,
sthanans were created by the ruling king, who, when he
appoi nted the head of a particular famly to an office wth
hereditary succession attached also certain lands for the

mai nt enance of the officer-holder ": Para Nanbi is given as
a prom nent instance of this class; and (3) " when a famly
becarme very opulent and influential, it was sonetinmes deened

necessary in order to keep its social position and influence
that the head shoul d be able to maintain a certain amount of
state, and for that purpose the nenbers of the famly agreed
to set apart certain property for him and such  property,
woul d descend to the head of the family for the time being
" To some of the questions posed by the decisions or that
are likely to arise, the learned -author suggested sone
answers. The |earned author describes the position of a
st hanee vis-a-vis the nenbers of (the tarwad thus:

“ It is rather that of a nmenber of a tarwad who  separates
hinmself fromit by division. His accession to the stanom
operates as a severance fromthe famly. 1In  consideration
of his solely becoming entitled to the stanom property it
was probably considered fair that he should give up his
existing right in the property of the tarwad. But ~he and
his tarwad wll have the same right of succession to  the
properties of each other as if his severance fromthe famly
had been the result not of his accession to the stanom but
a voluntary division between himand the rest of the
famly."

Anot her difficulty visualized and attenpted to be answered
by the learned author is the case of a famly which has no
male nmenber to succeed to the sthanam He gives three

possi bl e answers, nanely, (i) escheat to the Crown ; (ii)
descent according to the rules of devolution applicable to
the property of a divided menber ; and (iii) on the
assunption that
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the property is dedicated for the purpose of the tarwad,
reverting to the tarwad. On the question, what woul d happen
to the sthanam if at the tine of the death of the sthanee
there was no male nmenber in the tarwad, though he cited a
decision of the Madras High Court where a subsequent born
nmal e i nfant was given a decree to recover the properties, he
was of the view that the question was not an easy one to
deci de.

The deci ded cases considered the nature of this institution
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and also its incidents. A division bench of the Madras Hi gh
Court in Vira Rayen v. The Valia Rani of Pudia Kovilagom

Calicut (1) held that according to the customobtaining in
the family of the Zanorin Rajas of Calicut, property
acquired by a sthanam hol der and not nerged by him in the
properties of his sthanam or otherw se disposed of by him
in his lifetinme, becanme, on his death, the property of the

kovilagom in which he was born, and, iif found in the
possessi on of a nenber of the kovilagom bel onged presumably
to the kovilagom as comon property. In the course of the

judgrment, the |learned judges pointed out that in the famly
of the Zanorin of Calicut there were five sthanans or places
of dignity with separate properties attached to them which
were enjoyed in succession by the senior mal e nenbers of the

kovi | agom It appears fromthe judgnent that the senior
lady of the whole famly also enjoyed a sthanam with
separate property. The Judi ci al Conmittee in

Venkat eswar al yany Shekhari Varma (2) was considering the
validity of a perpetual |ease of sthanam|ands effected by
one of " the Valia Rajas of Palghat. |In that context, Sir
Arthur Hobhouse, delivering the judgnment of the Judicia
Conmittee, described a sthanamthus at p. 386:

" It appears that inthe famlies of the Malabar Rajas it is
customary to have a nunber of palaces, to each of which

there is attached an establishnment with | ands for
maintaining it, called by the name of 'a sthanam The
Pal ghat family have no less than nine -sthanans. Each
sthanam has a raja as its head or Sthanandar. The

St hanandar represents

(1) (1881) I.L.R 3 Mad. 141.

(2) (1881) |I.L.R 3 Mad. 384.
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the corpus of his sthanam nuch in the sane way as' a Hindu
wi dow represents the estates which have devol ved upon her,
and he may alienate the property for the benefit or ' proper
expenses of the sthanam

" This passage equates a sthanandar to a H ndu w dow vi s-a-
vis his rights both in the matter of representation as well
as his right to alienate the property pertaining 'to the
sthanam The decision in Mahoned v. Krishnan (1) dealt with
a suit filed by the junior nenmbers  of a tarwad, which
consi sted of the three sthanans, against the karnavan and
others, including certain persons to whom he had alienated
sone tarwad property, inter alia, for a declaration that the
alienations were invalid as against the tarwad and for
possession of the property alienated. One of the -questions
rai sed was whether the plaintiffs were conpetent to maintain
the suit. The suit was resisted on several grounds and one
of themwas that the tarwad was not a Malabar famly in the
ordinary sense of the term but that it consisted of three
sthanans and three illakur houses or subsidiary tarwads. In
consi deri ng the objections the | earned Judges considered the
nature of a sthanam property and nade the foll owi ng
observations at p. 112:

" According to the custom of Ml abar, the nature of stanom

property is such that the present holder has init a life
interest and the successor derives no benefit fromit during
the life of his predecessor, whereas in ordinary tarwad

property each menber of the tarwad has a concurrent interest
and a joint beneficial enjoynent. Although the position of
a stani is analogous to that of a childless widow, in that
both have a life interest, both represent the estate ate or
the inheritance for the tinme being, and both have a
di sposing power only to the estate taken by reversioner

Each nal e reversi oner becones under H ndu Law the full owner
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when the reversion falls in, whereas the person that
succeeds to a stanomtakes the sane qualified estate that
his predecessor bad. The legal relation therefore between
the Vayoth Nair and the other stanondars and the karnavans
of the three subsidiary tarwads is that

(1) (21888) |I.L.R 11 Mad. 106.
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whi ch subsi sts anbng a group of person-, entitled to succeed
to the stanom property in a certain order, each having only
a life interest therein and qualified power of disposition
over it. The rel ation between the stani and the junior
menbers of each subsidiary tarwad is that which exists
bet ween the representative of the stanomfor the tinme beinog
and the class of persons who may becone karnavans of their
tarwads and therefore representatives of the junior and
seni or stanons in the order of seniority.”

Thi s deci sion not only brings out the differences between a
H ndu wi dow s estate and the sthanee's interest in a sthanam
property but al so points out that the interest of a nenber
of a tarwad is only aright to succeed to the sthanam
property-in a certain order. |t is nothing nore than a spes
successi oni s. Seshagiri Ayyar, J., in Krishnan Kidavu v.
Raman(1) throws sone-light on the relationship to the tarwad
of a person who had succeeded to a sthanam The | earned
Judge says at p. 920 thus:

" It is clear that /if in his new sphere the stani acquires
property and does not dispose of it, his ‘tarwad wll be
entitled to it. The converse position is at |least arguable.
If the tarwad becones extinct, the quondam nember who had
become a stani may lay claimto the property. It cannot,
therefore, be said that theattainment to a sthanam severs
the relationship altogether. The person thus ceasing to be
a menber is not in the position of a stranger."

The Judicial Committee in considering sone of the aspects of
the institution of a sthanamin K Kochunni v. K  Kuttanunni
(2 ), a case that was fought out between the petitioner and
sonme of the respondents in the present petition, accepted
the neaning given to the word " sthanam" by Sandara Aiyar
in his book on " Ml abar and Aliyasanthana Law ", ~nanely,
that it is a dignity to which property is attached for its
mai nt enance and for the fulfilment of the duties attachedto
the position, but rejected the contention that the follow ng
two circunstances indicated that the sthanamwas a tarwad:
(1) nai ntenance was

(1) (1916) I.L.R 39 Mad. 918. (2) I|.L.R [1948] Mad. 672.
121
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decreed against Mopil Nair to the junior nmenbers of the
famly and that maintenance was being paid to.  the  junior
nmenbers; and (2) the Court of Wards treated the sthanam
property as tarwad property. The first circunstance was
expl ained away with the followi ng remarks at p. 691

" The mai ntenance cl ai mred was a custonmary one, originating
in ancient tines when admttedly the Muppil Nair was a
sthani in possession of sthanam rights. There is._ no
evi dence as to how t he nai ntenance all owance arose, whether
it was given in recognition of a legal claimor was only a
generous provision made for the benefit of the women and
younger rmenbers, which the Raja was perfectly conpetent to
do out of property which he regarded exclusively as his own.

In respect of the second circunstance, the Judicia
Conmittee renmarked at p. 693 thus:

" 1t appears fromthe evidence that the Court of Wards
throughout the entire period of their managenent from 1872
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till 1910 treated the estate as if it was a tarwad, but this
was apparently wthout any investigation into the true
nature of the property. ............... Besi des there was no

adult nale at that tine to question the treatnment by the
Court of Wards of the property as tarwad property."

A third circunstance was relied upon, nanely, that in 1872
the only surviving nenber of the famly was then a girl of
six vyears of age and that, therefore, there being no nale
heir to succeed to the sthanam the sthanam becane extinct.
The Judicial Comrmittee did not allowthis plea to be raised
for the first time before them That apart, quoting from
Sundara Aiyar’s book, they pointed out that the question
whet her a sthanam becones extinct on the extinction of the
male nenbers or is only in abeyance during the absence of
the nmal e nmenbers so asto be capabl e of being revived, does
not adnit of an easy solution......

" This decision lays down that if once it has been
established that a property is a sthanam property, the nmere
fact 'that the sthanandar was giving maintenance to the
nenbers of 'the famly or that the Court of Wards treated the
entire property as tarwad
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property would not in itself convert what, is sthanam
property into a tarwad property.

To summarize: The origin of the sthanam is |ost in
antiquity. It primarily means a dignity and denotes the

status of the senior Raja in a Ml abar Kovil-agom or pal ace.
It is surmsed that sthaiians were al'so created by the Rajas
by giving certain properties to mlitary chieftains and
public officers and also by tarwads creating them and
allocating certain properties for their maintenance. Most
of the the incidents of a sthanamare well settled. Usually
the seniornmost nmale nenber of the famly and occasionally a
femal e menber attains a sthanam Properties are attached to
the sthanam for the maintenance of its dignity. The |ega
position of a sthanee is equated to that of a Hi ndu wi dow in
that he represents the estate for the tine being and he can
alienate the properties for necessity or for the benefit of
the estate. Unlike a H ndu widow, the successor to a
sthanee is always a life-estate-holder. In that respect his
position is more anal ogous to an inpartable estate-hol der.
He <ceases to have any present interest —in the tarwad
properties. Like a Hindu widow or an inpartible “estate-
hol der, he has an absolute interest in the income of the
st hanam properties or acquisitions therefrom H's position
is approximted to a nenber separated fromthe famly and
that the menbers of the tarwad succeed to his acquisitions
unl ess acereted to the estate and he succeeds to the tarwad
properties, if the tarwad becones extinct. Questions |I|ike
what woul d happen if there is no nale heir to a sthanam at
any point of tinme-whether the properties pertaining to the
sthanam would escheat to the State or devolve upon the
menbers of the tarwad or whether a subsequent birth of a
male heir would revive the athanamare raised by Sundara
Aiyar in his book, but there is a decision of the Madras
H gh Court where in the case of Punnathoor fanmly a
subsequent born nmale heir was given a decree for the
possession of the properties of a sthanam On the question
whet her a sthanam property, not being the property of a
menber of a tarwad, be blended with the property of the
tarwad so as to nake it a tarwad property, there is no
di rect
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deci si on. On principle if the sthanee, on attaining the
sthanamis in the position of a separated nmenber of a Hindu
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famly, there may not be any scope for the application of
the doctrine of blending. No nenber of a tarwad has any
right to mai ntenance fromout of the sthanam properties and
the nere fact that a sthanee for the tinme being, out of
generosity or otherw se, gives maintenance to one or other
menbers of the tarwad cannot |egally have the effect of
converting the sthanam property into a tarwad property; nor
the fact that the sthanam properties are treated as tarwad
properties can have such a |l egal effect.

Now, what is the relationship between the tarwad and the
sthanee ? It is true that whatever nay be the origin of the
sthanam ordinarily, the seniornost menber of a tarwad
succeeds to that position, but once he succeeds, lie ceases
to have any proprietary interest in the tawad. So too, the
nmenbers of the tarwad have absolutely no proprietary
interest in the sthanam property. Thereafter, they continue
to be only " blood relations" with perhaps a right of
succession to the property of each other on the happening of
sonme contingency. The said right is nothing nore than a
spes successions the tarwad nmay supply future sthanees.

Wth this background | et us |look at the ternms of the Act to
see what it purports to do. Wiat is the effect of the
i mpugned Act ? It-is not the formthat matters but the
substance of it inits operation on the vested rights of

citizens. The Act ~destroys the finality of decrees of
courts establishing the title of janmies to the sthanam
properties. It affects the undisputed title of sthanees in
st hanam properties, though they may not have obtained
decrees in respect thereof. It statutorily confers title
retrospectively on the menbers of the tarwad who had none
bef ore. It arbitrarily dislocates the title of ‘particular

sthanees in respect of certain sthanam wth particular
characteristics, which have no relation to the title of the
st hanees. The first characteristic” mentioned ' in t he
i mpugned Act is that thereis or had been at any tine an
intermngling of the properties-of the sthanam and the
properties of
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the tarwad. |If the word "intermingling" conveys only the
idea of nere factual m xing up of the sthanam properties
with the tarwad properties, it cannot, by any known |ega

noti on of Marunakkat hayam Law or on any analogy drawn - from
H ndu Law, convert the sthanam property into the  tarwad
property. Even if it is wunderstood in the sense of
bl endi ng, the sthanee, who ceases to be a menber of the
tarwad and is in a position of a separated nenber, cannot
legally blend his property with that of the tarwad, for the
| egal concept of blending inplies that the person who bl ends
his property with that of the famly is an undivi ded  nenber
of the famly.

The second characteristic mentioned in the inpugned Act is
that the nenbers have been receiving nmaintenance from
properties purporting to be sthanam properties as of « right
or in pursuance of customor otherwi se. This characteristic
is foreign to the concept of sthanam No nmenber of a tarwad
is entitled as of right to any maintenance from out of
properties of the sthanam Under this cl ause, i f
mai ntenance s so received, the sthanamis deemed to be a
tarwad on the basis that the recei pt of maintenance fromthe
st hanee out of the sthanam property brings about the said

result. |If a sthanee creates any such right in favour of a
tarwad, it nay bind him but it cannot certainly be binding
on the sthanam properties or its successor. |f a custom be

established on evidence, it may beconme an incident of the
sthanam but it cannot obliterate or extinguish it or
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convert it into a tarwad. The word "otherwise" in the
context, it is contended, must be construed by applying the
rule of ejusdemgeneris. The rule is that when genera
words follow particular and specific words of the sane
nature, the general words nust be confined to the things of
the sanme kind as those specified. But it is clearly laid
down by decided cases that the specific words nust form a

di stinct genus or category. It is not an inviolable rule of
law, but is only perm ssible inference in the absence of an
indication to the contrary. On the basis of this rule, it

is contended, that the right or the custommentioned in the
clause is a distinct genus and the words " or otherw se

must be
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confined to things analogous to right or custom such as | ost
grant, immenorial user, etc. It appears to us that the word
" otherwise " in‘the context only neans " whatever nmay be
the origin of  the receipt of maintenance ". One of the

objects /'of the legislation is to by-pass the decrees of
courts. ‘and the Privy Council observed that the receipt of

mai nt enance mght even be out of bounty. It is nost likely
that a word of the w dest anplitude was used to cover even
acts of charity and bounty. |If that be so, under the

i mpugned Act even a payment of mmintenance out of charity
woul d destroy the /character of an adm tted sthanam which ex
facie is expropriatory and unreasonabl e.

Nor does the third characteristic enbody an uninpeachable
test of the extinction of a sthanamor the conversion of the
same into a tarwad. = Under the i npugned Act, if there had
been at any time a vacancy caused by there being no nmale
menber of the tarwad eligible to succeed to the sthanam the
st hanam woul d be deened to be a tarwad. Not only there is
no justification for enacting that non-existence of such a
male heir at any point of time should put an end to the
character of the sthanam but the only deci ded case of the
Madras Hi gh Court on the point recognized the right of a
subsequently born nale nenber in‘a tarwad to succeed to the
sthanam and its properti es.

Therefore, the three tests |laid down by the inpugned Act to
enabl e the drawi ng of the statutory fiction are not only not
germane but extraneous to the object sought to be achieved.
VWhat is nmore, the inmpugned Act is made retrospective so as
to make the sthanee liable to arrears of nmaintenance and
past profits. The contention that the inpugned Act is
nothing nore than a readjustnent of rights.inter se between
the nenbers of the tarwad and the sthanee is wthout
substance, for, before the Act, except ties of blood and a
right to succeed in a particular contingency the nenbers of
the tarwad had no interest in presenti in the ~sthanam
property nor vice versa. The inmpugned Act is only a
| egislative device to take the property of one and vest it
i n another w thout conpensation, and, therefore, onits face
stanped with unreasonabl eness. In short, the
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i mpugned Act is expropriatory in character and is directly
hit by Art. 19(1) (f) and is not saved by cl. (5)of Art. 19.
Anot her condition for the application of cl. (5) of Art. 19
is that the restrictions should be in the interests of the
general public. W assume for the purpose of this case that
there are sthanans with characteristics simlar to those of
the petitioner’s sthanamand that the Act confers title on
the junior nenbers of tarwad in properties of such sthanans
and that they forma defined section of the public. If so,
a question arises whether a section of the public is
"general public " within the meaning of Art. 19(5). Thi s
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fell to be considered by a full bench of the Calcutta High
Court in Iswari Prosad v. NN R Sen (1). It was contended
before the full bench of the said H gh Court that the words
“ in the interests of the general public " mean " in the
interests of the public of the whole of the Republic of
India ". Negativing this contention, Harries, C. J., observed
at p. 278 thus:

" The phrase in the interests of the general public’ neans
I think nothing nore than "in the public interest’, and it
may well be that legislation affecting a limted class of
persons or a limted area mght well be legislation in the
public interests, though the public of other parts of India
m ght not be directly affected by such legislation. |f they
are indirectly affected such would be quite sufficient to
nmake such legislationin the public interest. Legi sl ation
affecting a particular class or a particular area would only
directly affect the nenbers of that class or the inhabitants
of that particular area. But the renoval of sonme serious
abuse or grievance or discontent is a matter indirectly
af fecting the public generally. It is not inthe interests
of the general public or in the public interest to allow any
class of persons to | abour under sone grievance and to be
genui nely di scontented. It isinthe interests of the
general public or i'n the public interest that all classes of
the citizens of Indiaare content and that their grievances
should be renoved. / A festering sore on the human body may
eventual ly affect the whol e

(1) AI.R 1952 Cal. 273.
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body though at first its effect is localised. Gievances or
di scontent in sone particular area or in sonme State or in
sonme class of persons may eventually affect ‘the whole
Republic of India, though originally the effects mght be
limted. The renmoval of any grievance, abuse or discontent
is a matter not only where the discontent or grievance is
genuine it may well be in the public interest to renpve
such, though the public in other parts of India may not be

directly affected. It isin . the public interest that
persons should be governed justly and well and renmpval of
hardship and grievances of a particular class is | think

clearly a matter of public interest.

We agree with these observations.

Rel ying upon these observations, it is said that the
decision of the Privy Council created a stir —anong  the
menbers of that class of the public who are governed by the
Mar umakkat hayam Law, either because the pre-existing rights
were disturbed or because there is no justification in a
wel fare State for one menber of the tarwad succeeding to the
entire sthanam property to the exclusion of the /other
nenbers of the tarwad, and so, the argunent proceeds, that
the State has stepped in to rectify the mstakeor to do
justice consistent with nmodern trends. It is further argued
that the redress of this grievance of a section of the com
munity is in the interest of the public. This argunent is
purely based on surmses. W have pointed out that the
junior nmenbers of the tarwad had never any interest in the
sthanam properties. W cannot say on the materials placed
before wus that any public interest wll be served by
depriving a sthanee of his properties and conferring title
in his properties so deprived on others. Nor is there any
evi dence that there was a real and genuine grievance in this
particular section of the public belonging to tarwads
justifying the interference by the State. W cannot on the
materials placed before us hold that this reformis in the
public interest.
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The | earned Attorney-Ceneral raised a further point that no
law can inpose restrictions retrospectively on fundanenta
rights aid, in support of his contention, he relied upon the
wordi ng of cl. (5) of Art. 19 of the
941
Constitution and also on the decision of the Privy Counci
in Punjab Province v. Daulat Singh (1). But, as we have
held that the restrictions i nposed are not reasonable within
the nmeaning of cl. (5) of Art. 19 of the Constitution, this
guesti on need not be decided in this case.
We declare that Madras Act 32 of 1955 is void and ultra
vires the Constitution and issue a wit of mandanus
restraining the State of Kerala from enforcing the
provisions of the said Act against the petitioner and his
st hanans. In the result, Petition No. 443 of 1955 is
allowed with costs; Petition No. 40 of 1956 is allowed, but
in the circumstances, wthout costs ; and Petition No. 41 of
1956 is dismssed, but in the circunstances, w thout costs.
SARKAR, J.-1n our viewthese petitions fail
The petitions challenge the validity of an Act passed by the
Madr as Legislature called the Madr as Mar ummakkat hayam
(Rermoval of Doubts) Act, 1955. The substantive provisions
of the Act are contained in s. 2 which is in these terns:
"S. 2. Notwithstanding any decision of Court, any sthanamin
respect of which-
(a)there is or had been at any tine an internmingling of the
properties of the sthanam and the properties of the tarwad,
or
(b)the menbers of  the tarwad have been receiving
mai ntenance from the properties purporting to be sthanam
properties as of right, or in pursuance of -a custom or
ot herw se, or
(c)there had at any tine been a vacancy caused by ' there
being no male nenber of the tarwad eligible to succeed to
the sthanam

shall be deenmed to be and shall” be deened always to have
been a Mar umakkat hayam  t ar wad and the properties
appertaining to such a sthanam shall be deenmed to be and
shal | be deened al ways to have been properties belonging to
t he t arwad to which the provisions of the Madr as
Mar umakkat hayam Act, 1932 (Madras Act, XXIl of 1933), shal

apply."
(1) [1946] F.C. R 1.

122
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Sthanams and tarwads are peculiar institutions of the
Mal abar area and a few words about them are  necessary. A
t arwad is an undi vi ded famly gover ned by the
Mar umakkat hayam Law, the customary |aw of W©Mal abar. The

outstanding feature of that lawis that for the purposes of
i nheritance, descent is traced through the female'line. The
property of the tarwad or famly is owned by all its nmenbers
but is managed ordinarily by the eldest male nenber, such
manager being called the karnavan. Before the Madras  Maru-
makkat hayam Act, 1932, was passed, a nmenber of the tarwad
could not insist on a partition and a partition took place
only when all the adult nenbers agreed. The nenbers had,
however, the right to be maintai ned by the karnavan and had
certain other rights to which it is not necessary for us to
refer. The Madras Marumakkat hayam Act, 1932, mmde sone
changes in the customary law. The nore inportant changes
were that the junior nenbers were given power to inspect the
accounts of the karnavan and a right to ask for partition
subject to certain limtations.

We turn now to sthanams. A sthanamis a station, rank or




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 37 of 43

dignity. A sthani is the holder of a sthanam A sthanam
usually has lands attached or granted to keep up the
station, rank or dignity of the sthani and it appears to
have cone into existence in one or other of the manners
herei nafter stated. The ancient rulers of the Ml abar coast
possessed sthananms and it may be taken that the |lands which
they held as rulers were regarded as being sthanamlands in
character. The sthanam held by a ruler went by the nane of
Raj ast hanam The Raj ast hanans have continued though there
are no rulers now. Apart from Raj ast hanans, there are other
ki nds of sthanams. The rulers often granted sthanans wth
| ands attached to themto their subsidiary chieftains or
ot her persons of consequence in their States. Sthanans with
lands were also sonetinmes granted for rendering nilitary
service. Again when a famly becane opul ent and influentia
the menbers of the tarwad someti nes agreed to set aside for
the karnavan certain lands in order that he nmight keep up
hi s social position and influence and so again a sthanam was
created. - A sthanamw th the
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| ands attached thereto devolved on'the death of the holder
for the time being to the next senior menber of his tarwad.
VWhen a nmenber of the tarwad becones the sthani he loses his
interest in the tarwad properties though he does not cease
to be a nenmber of 'thetarwad. The nmenbers of the tarwad in
their turn have no interest in the ~'sthanam | ands. The
sthani is entitled to utilize the income -of the sthanam
properties for his own purposes. For a nore detailed state-
ment of the character of a sthanamreference may be nade to
P. R Sundara Ayyar’'s book on Ml abar and Aliyasant hana Law.
We have taken the greater part of what we have said in this
paragraph from Kuttan Unni v. Kochunni® (1). The i nportant
point to note for the purposes of these petitions is that
the sthani for the tine being is alone entitled to the |ands
of his sthanam and the menbers of his tarwad are not  enti-
tled to themwhile all nmenbers of a tarwad except the 'sthan
are entitled jointly to all the properties of a tarwad.
There are altogether three petitions before us bearing
nunbers 443 of 1955 and 40 & 41 of 1956 and they have been
heard together. The petitioner in Petition No. 443 of 1955
is the Moopil Nayar or the senior nenber of the -Kaval appara
tarwad or famly to which the parties to this petition other
than the States of Kerala and Madras, belong. As the head
of. the family he clainmed to be entitled to eight  sthanans
with the lands attached to them respectively.

It appears that the Kaval appara famly was a ruling dynasty
in pre-British tines and ruled over the Kaval appar a
territory. The Mopil Nayar or senior nmenber of this famly
for the tine being was the ruler of the Kaval appara  State.
The Kaval appara territory was the Rul er’s Raj asthanam \Wen
Mal abar was ceded by Tippu Sultan to the East India Conpany
in 1792, the Kaval appara famly lost its sovereign  rights.
The Kaval appara territory, however, continued as a
Raj ast hanam hel d by the Moopil Nayar or the senior menber of
the famly for the time being. The petitioner in Petition
No. 443 of 1955 has been the Moopil Nayar of the Kaval appara
fam ly since his elder

(1) I.L.R [1944] WMad. 515.

914
brother’s death in 1925 and clains the lands of the
Raj ast hanam as such. This is the first of the eight

sthanans nentioned earlier. The head of the Kaval appara
famly was entitled to five other sthananms granted fromtime
to time by the rulers of Palghat to whom the Kaval appara
State was subordinate. Each of these sthananms also had
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| ands attached to it. The lands attached to the Raj ast hanam
and sthanans granted by the rulers of Pal ghat were situate
in the South Mal abar district which originally appertained
to the State of Madras and is now part of the State of
Ker al a. The head of the Kavalappara fanmly was also
entitled to two further sthanans with the |ands attached to
them which had been granted by the ruler of Cochin. The
| ands belonging to these two sthanans were situate in the
former State of Cochin now nerged in the State of Kerala.
The petitioner made a gift of the lands attached to the five
st hanans whi ch had been granted by the Raja of Palghat, to
his wife and daughters. = The donees under this gift are the
petitioners in Petition No. 40 of 1956. He |ikew se nade a
gift of the lands attached to the two sthanans which had
been granted by the Raja of Cochin to his son who is the
petitioner in Petition No. 41 of 1956. These gifts had been
made before the inpugned Act bad been passed.

It is necessary nowto refer to a previous litigation. On
April | 10, 1934, the then junior nmenbers of the Kaval appara
famly filed a suit in the Court of the Subordi nate Judge of
Qtapalam fora declaration that all the properties managed
by the Mopil Nayar were tarwad properties bel onging equally
and jointly to all the nmenmbers of the tarwad including the
Moopil Nayar and  that the latter was. managing them as
Karnavan and not as sthani. The defendant to this suit was
the petitioner in Petition No. 443 of 1955, the Moopil Nayar
or the senior nenber of the famly. The Moopil Nayar
resisted the suit claimng to be solely entitled to the
di sputed | ands on the basis that they were sthanam | ands and
he was the sthani. The suit was dism ssed by the |earned
Subordi nate Judge but on —appeal the decision of the
Subordi nate Judge was reversed by the H gh Court of Madras
and a decree
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was passed as clained in the suit. 1t is this judgnment of
the Hi gh Court which is reported in I.L.R [1944] Mad. 515,
to which reference has been made earlier. On a further

appeal to the Privy Council by the Mopil Nayar, the
decision of the H gh Court was set aside and that ~of the
Subordi nate Judge restored. The decision of the Judici al
Conmittee was given on July 29, 1947. The result was that
the petitioner, Mopil Nayar, was declared to be entitled as
sthani to the disputed properties and it was held that those
properties wer e st hanam properties and not t ar wad
properties.

The inpugned Act cane into force on Cctober 19, 1955. At
that tine the South Mal abar District was part of the State
of  Madras. Later, wth the formation of ‘the State of
Kerala, this area becane part of that State and continued to
be governed by the Act. That Act was never extended to any
other part of Kerala and never applied to the territories
covered by the former Cochin State which had been nerged in
the State of Kerala. The petitions were filed challenging
the validity of the Act soon after it came into force

W will take up Petition No. 443 of 1955 first. In ~this
petition we are concerned only wth the Kaval appar a
Raj ast hanam  The petitioner, the Mopil Nayar, was entitled
at the date of the petition only to the lands attached to
that sthanam for he had earlier given away the |ands
bel onging to the other sthanans to his wi fe, daughters and
son as already stated. He conplains that as a result of the
i mpugned Act he has been deprived of the exclusive ownership
of the lands attached to the Kaval appara Raj ast hanam and has
to share it with the other nmenbers of his tarwad or fanily.
It is not in dispute that the Act applies to Kaval appara
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Raj ast hanam The respondents to this petition are the
junior nmenbers of the Kaval appara fam |y and the States of
Kerala and Madras. The State of Madras has not appeared
per haps because the Act applies to | ands which have since
the filing of the petition, been transferred from Madras to
Kerala, upon which transfer the State of Kerala had been
nade a party to the petition. There are three interveners
in
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this petition two of whom support the respondents and one
supports the petitioner.

The petitioner, Moopil Nayar, first says that the Act
violates Art. 14 of the Constitution inasnuch as it applies
to the stbanamheld by himonly and to no other sthanans.
This rai ses a questionof fact. He, however, also says that
the Act is bad as infringing Arts. 19(1)(f) and 31(1) of the
Constitution as it deprives. himof his right to hold
property  and that it is not saved by cl. (5) of Art. 19.
I f, however, the Act enacts a law within the neaning of Art.
31 A of the Constitution, the -petitioner cannot be heard to
conplain_of violation of ‘Arts. 14, 19(1)(f) and 31(1). So
the question arises, Isit saved by Art. 31A? That article
so far as is material in this case is set out bel ow -

" Art. 31A. (1) Notwithstanding anything contained in
article 13, no law providing for--

(a) the acquisition by the State of ‘any estate or of any
rights therein or the extinguishnment or nodification of any
such rights,
shall be deened to be void on the around that it is
i nconsistent wth, or takes away or abridges any of the
rights conferred by article 14, article 19 or article 31 :
Provided that where such law is” a law nmade by the
Legi slature of a State, previsions of this article shall not
apply thereto unless such llaw havi ng been reserved for the
consi deration of the President, has received his assent.

(2) Inthis article,-

(a) the expression estate’ shall, in relation to any
| ocal area, have the sane neaning as that expression'or its
| ocal equivalent has in the existing lawrelating to |and
tenures in force in that area, and shall also include _any

jagir, inam or nuafi or other simlar grant and in the
States of Madras and Keral a, any jannamright;

(b)the expression ’'rights’, inrelation to an estate,
shall include any rights vesting in a -~proprietor, sub-

proprietor, under-proprietor, tenureholder, raiyat, under-
raiyat or other internediary
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and any rights or privileges in respect of |and revenue
It appears that the Act had been reserved for t he
consi deration of the President and had received his assent.
If, then, the Act provides for a nodification of rights in
an " estate ", it would not be void on the ground that it is
inconsistent with Arts. 14, 19 and 3l the violation of which
the petitioner conplains. Under Art. 31A (2) (a), an "
estate " includes, in the State of Kerala, any janmamright.
This of course nmeans lands held in jannamrights for janmam
rights exist only in lands. Again, under sub-cl. (b) of el
(2) of Art. 31A the expression " rights " used in relation
to an " estate " in that article includes the rights of the
proprietor of the estate or others holding under him In
regard to this sub-clause it has been held by this Court in
Alma Ramv. State of Punjab (1) that the expression " rights
“ in relation to an estate has been used in a very
conpr ehensi ve sense and includes not only the interest of
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the proprietor or sub-proprietor but also of |ower grades of
tenants, that is, all those who have acquired rights under
hi m by what are called processes of sub-infeudation

The respondents contend that the rights affected by the Act
are janmam rights and, therefore, the Act is one
contemplated by Art. 31A. The petitioner, Mopil Nayar,
states that the respondents have not alleged that the
sthanam properties are held in janmamright. It appears
that in the affidavit of the State of Kerala it is stated
that the Act is saved by virtue of the provisions of Art.
31A. As we are concerned with lands in the State of Keral a,
the Act could be saved by Art. 31A if the |lands were held in
janmam rights or in rights held under the holder of the
janmamrights. The allegation that the Act is saved by Art.
31 A therefore, clearly inplies that the |ands attached to
t he sthanans were held in janmam rights or rights
subordinate to janmamrights. ~There is no statenent by the
petitioner anywhere on the records that the | ands were not
held 'on  such rights. On the other hand, it would appear
fromwhat we state |later that

(1) [1959] SUPP. | S.C R 748.
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the rights in the  lands were janmam rights or rights
subordinate to janmam rights.

Janmamright is really a freehold interest inland. In s. 3
(k) of the WMalabar Tenancy Act, 1929, a janm has been
defined as a person entitled to the absolute proprietorship
of land. What we have earlier stated | eaves no doubt that
the lands, belonging to the sthanams were lands held in
absol ute proprietorship, thatis, in freehold interest. It
has not been alleged that the freehold interest in the
st hanam | ands has undergone any change.” Neither has it been
shown to us that in the Mal abar area | and can be held in any
ri ght other than janmamright or subordinate rights 'created
by the holder of a janmamright. Again in his witten
statement in the suit of 1934, earlier nmentioned, which is
on the record of this case, the/petitioner, Mopil Nayar,
stated that the lands of the sthanans situated in /Madras
remai ned in the managenent of the Court of Wards, ~Madras,

from 1872 to 1916 and were registered as held in janmam

rights. Therefore, it seems to wus that it  has been
established that the lands belonging to the sthanans in
South Malabar district are held in janmam rights. That

being so, rights in such lands would be rights in an estate
within the neaning of Art. 31 A (1) (a).

It is said on behalf of the petitioner, Mpopil Nayar, that
the Act conpels himto share the lands wth the other
menbers of his famly. |If so it seens to us that the effect
of the Act is to nodify the interest of a holder 'of a
sthanam in the lands attached thereto. H's rights as sole
owner of the lands are nodified by making himone- of the,
joint owners of themalong with the other nenbers of his
famly. As the lands were held in janmamrights or  rights
subordinate thereto, the Act would be saved by Art.  31A
though it may infringe Arts. 14, 19 (1) (f) or 31(1).

The petitioner, however, contends that even if the |ands
were held in janmamrights, Art. 31A would not protect the

Act . He first says that the Act contenplated by Art,.
31A(l)(a) is an Act passed with the object of effecting
agrarian reforns which the Act before us is not. But we

find nothing in the article to justify this contention. The
article does not nmention
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any agrarian reform Under it any janmam right my be
acquired, extinguished or nodified; this would be so whet her
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the land held on janmamri ght was agricultural land or |and
whi ch can never be used for agricultural purposes.

Article 31 A was introduced into the Constitution by the
Constitution (First Amendnent) Act, 1951. It was
subsequent |y anended by the Constitution (Fourth Amendnent)
Act, 1955. Both these Acts made the anendnents with
retrospective ef f ect from the conmencenent of the
Consti tution. The petitioner seeks to support t he
contention that the Act contenplated by Art. 31A (1)(a) is
an Act dealing with agrarian reforns by referring to the
objects and reasons stated in the Bills by which the Acts
amendi ng the Constitution were introduced in the Parlianent.
It does not seemto us that it is pernmissible to refer to
such objects and reasons for the construction of a statute:
see Aswi ni Kumar Ghose v. Arabinda Bose (1). W conceive
therefore, that we are not entitled to read the word " law "
in Art. 31A (1) in relation to sub-cl. (a), only as a |aw
intended to achieve agrarian reforns on the basis of the
supposed obj ect of the legislature in enacting Art. 31A W
al so observe that apart fromthe objects and reasons found
in the Bills, there is nothing on which the contention that
the law contenplated by Art. 31 A (1)(a) is a law intended
to achieve agrarian reform can be based.

It is next said that the Act did not effect any nodification

of janmamrights and hence again Art. 31A.is of no avail to
pr ot ect it. It /4is contended that the nodi fication
contenplated by ' the Article is a nodification of the
incidents of the janmamrights. 1t is said that what the

Act did was to distribute janmam rights ' anmobng various
persons and several —owners held the sanme janmam rights
whi ch, before the Act, had been held by one. ~That, it my
be stated, is so but that does not affect the real ' question

for decision. When the Article talks of” nodification of
janmam rights it does not talk of such rights in the
abstract. It contenplates the nodification of the

(1)[1953] S.C R 1.
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rights held by a person. It would be as much nodification

of janmam rights if such rights held by one  person are
directed to be held by a nunber of persons jointly, as when
the incidents of such rights are altered. Further our view
receives support fromtwo decisions of this Court, namely,
Sri Ram Ram Narain Medhi v. The State of Bonbay(l) and Atma
Ramv. The State of Punjab (2 ). These cases dealt with Acts
one of the provisions of which conpelled a landlord to sel
to his tenant the whole or a portion of the land held by the
latter at a price to be fixed in the manner indicated. It
was held that though this provision violated Art. 19(1)(f)
yet it was saved by Art. 31A It will be seen that here the
incidents of the tenure on which the landlord held the |I|and
were not altered. After he had been conmpelled to  transfer
the lands to his tenants, he held the remai nder on the same
terns as before, yet it was held that the Acts conpelling
the landlord to sell a part of the land held by him were
saved by Art. 31A In our view, therefore, the Act  now
before wus is saved by Art. 31A and it cannot be declared
invalid even if it wviolates the provisions of Arts.
19(1)(f), 14 and 31 (1) of the Constitution. In this view
of the matter it is not necessary for us to consider whether
the Act in fact violates Arts. 14, 19(1)(f) and 31(1) or any
of themor is saved by el. (5) of Art. 19.

Next it is said that the Act is bad as it is really an
exercise by the legislature of judicial power which it does
not possess and not an exercise of a legislative power at
all. W are unable to hold that this is so. There are two
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things in the Act on which this contention has been based.
The first 1is that the Act has been given a retrospective
operation. It is quite clear to us that by itself does not
make the Act a thing done in the exercise of judicial power.
The legislature has the power to give retrospective opera-
tion to an Act. That of course interferes wth vested
rights but the legislature can interfere with such rights in

the exercise of its Ilegislative power. That is not
adj udi cating between parties affected by the Act. It is
 ayi ng down the aw to be foll owed by

(1) [1959] SUPP. | S.C R 489. (2) [1959] SUPP. 1 S.CR
748.

951 951

courts in future. It is so none the less that the law is

altered as froma past date.

Then it is said that the Act provides that it is to have
ef fect notw t hstandi ng any decision of the Court contrary to
its provisions. That the Act no doubt does. Can it be said
that it thereby adjudicates and not legislates ? In Piare
Dusadh v. King Enmperor (1) it was pointed out that in India
the |legislature very often in the enactnents that it makes
sets aside decisions of Courts. |In Arerica a rule appears
to obtain that " Legislative action cannot be mde to
retroact on past controversies and to. reverse decisions
which the courts/in the exercise of their undoubted autho-
rity have made ": Cooley’'s Constitutional Limtations, 8th
Ed., p. 190. It was held in Piare Dusadh’s case (1) at p

104, that this ‘rule had no application in India. The
observation there nade nmay be set out:-

It is clear from the American authorities that this
l[imtation has been derived fromthe interpretation placed
by the American courts on what are known as the Fifth and
Fourteenth Anendnents which provide agai nst any person bei ng

" deprived of life, liberty or property w thout due process
of law ". The expression " due process of law' has been
interpreted as referring only to ' “judicial process’ and as
not including legislation ......... As this requirement had
been nade part of the witten constitution, it foll owed that
no enactnment passed by a legislature limted by that
constitution could authorise anything in violation of it
Hence the rule (stated by Cooley) that ' it would be
i nconmpet ent for the | egi sl ature, by retrospective

| egislation, to make valid any proceedi ngs which had been
had in the courts but which were void for ~want of
jurisdiction over the parties.’” The constitutional position
inlndiais different. "

It seens to us that this observation of the Federal Court
whi ch no doubt was nmade with reference to the CGovernnment of
India Act,., 1935, applies with equal force to the position
obt ai ni ng under our Constitution. It has been held by this
Court that there is no scope

(1) [21944] F.C R 61
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under our Constitution for the application of the American
concept of " due process of law'. The Anerican cases cited
in support of the contention that a |egislation cannot
override judicial decisions therefore afford no assistance
in our country. Article 31B itself provides that it would
apply notw thstandi ng any judgment, decree or order of any
court to the contrary and it had been enacted by an Act
passed by the Parlianent. There have been many Acts passed
since the Constitution came into force which contained
simlar provisions. 1In no case has it ever been contended
that such an Act anpunted to an exercise of the judicia
function by the |l egislature. The Act before us |lays down a
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law to be applied by courts in future in the adjudication of
di sputes between parties. It also says that the courts
shall apply the law notwi thstanding that there is an earlier
decision on the rights of the parties which are being
litigated upon in a subsequent proceeding. The Act does not
itself annul any decision of any court. Al that it says is
that the law laid down is to be applied by courts

irrespective of any previous decision. It does not in any
sense adjudicate between parties. It, therefore, seens to
us that the contention that the inpugned Act is really an
exerci se of judicial power is ill-founded.

In our view, the chall enge brought agai nst the inpugned Act
fails. Petition No. 443 of 1955 should, therefore, be
di smissed with costs.

Coning nowto the Petition No. 40 of 1956 the petitioners
here are the wife and the two daughters of the petitioner in
Petition No. 443 of 1955. The respondents are the junior

menbers of the tarwad as also the Mopil Nayar. The
petitioners claim as donees fromthe Mopil Nayar to be
entitled to the sthanam|ands in the Pal ghat area. It is

not necessary for us to decide whether the petitioner in
Petition No. 443 of 1955 had the right to make the gift in
favour of his wife-and daughters. That question has not
been gone into by consent of the parties. |If the gift is
valid then what we have said earlier /in connection wth
Petition No. 443 of 1955, will apply to this petition also
and it nust for the sane reason
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fail. If the gift is invalid, the petition nust fail on the
ground that the Act has not affected the petitioners’ rights
in any lands held by them W would, therefore, dismss
that petition wth costs except the costs of the hearing
before us for all the three petitions were heard together
Lastly, we cone to Petition No. 41 of 1956. This | petition
must clearly be dismssed. lt-was filed by the son of the
petitioner in Petition No. 443 of 1955 <claimng to be
entitled to the sthanam | ands situate in an area which was
fornerly part of the Cochin State. It is not in dispute
that the inmpugned Act was never extended to  that area.
Therefore, whether the gift to himwas valid or not, as to
whi ch we say nothing, the petitioner in this petition is not

affected by that Act at all. H's petition is clearly
m sconceived. His petitionis, therefore, dism ssedand he
will pay the costs excepting the costs of the hearing.

ORDER OF COURT.
In view of the judgnment of the mgjority, Petition No. 443 of
1955, is allowed with costs, Petition No. 40 of 1956, is
allowed w thout costs, and Petition No. 41 of 1956, is
di sm ssed wi thout costs.




