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The following Order of the Court wad delivered

The appellant is the dissatisfied tenant who parted with the possession of
agricultural |and bearing Survey No. 250, neasuring acres 13 guntas 5
situated at Bel pi npal taon Tal ug; Newasa, Distt. Ahnednagar. He is in appea
before us, by special l'eave, against the judgnent and order dated June 23,
1994 of the High Court of Judicature at Bonbay in Wit Petition No. 3099 of
1989 which was initially filed beforethe Bonbay Bench as Wit Petition No.
3742 of 1981 but was |l ater transferred to the Auragabad Bench and

r enunber ed.

The facts relevant for disposal of this appeal may be noted in brief The
respondent is the wi dow of |ate Bapu Lohar who was the | andlord of the said
l and. The case of the appellant before the Tenancy Awal Karkun was that the
possessi on of the said | and was handed over to the husband of the
respondent by himin proceedings initiated under Section 31 of the Bonbay
Tenancy & Agricultural Lands Act, 1948 (hereinafter referred: to as '"the
Act’) and that before the expiry of the statutory period of twelve years
she had |l eased it out to one Damu Kal u Suryavanshi “on March 21, 1969:
therefore, he was entitled to restorati on of possessi on. The respondent

def ended the application on two grounds; first, that she, being a w dow, is
entitled to cultivate the | and personally which includes through a tenant
as provided in Section 2(6) of the Act and there is no scope to invoke
Section 37 so as to give the appellant right to claimrestoration of
possessi on; secondly, it was pleaded that he had surrendered the | and under
Section 15 of the Act in which case the provisions of Section 37 of the Act
woul d not be attracted and the question of restoration of possession did
not ari se.

The Tenancy Awal Karkun found that the possession of the | and was handed
over to the husband of the respondent in proceedings initiated by himunder
Section 31 of the Act as per the order of the Mam atdar dated May 6, 1957.
He al so found that in view of subsequent |easing out of the |and by the
respondent before twelve years fromthe date of taking possession of the

| and, the appellant becane entitled to resume the |and. Appeal against the
sai d order of the Tenancy Awal Karkun before the Sub-Divisional Oficer
havi ng been unsuccessful, the respondent filed a revision before the

Mahar ashtra Revenue Tribunal. It was held by the Tribunal; (i) the
surrender pl eaded under Section 15 was a valid surrender, therefore, the
appel l ant was not entitled to get back the possession; ..(ii) as the
respondent was a wi dow she was entitled to the benefit of cultivating the

| and through a tenant as provided in Section 2(6) of the Act and her right
to be in possession of the Iand was not lost. The Tribunal thus allowed the
appeal of the respondent on January 31,1981. That order of the Tribunal was
assailed by the appellant in the wit proceedings, referred to above, in
the Hi gh Court. By the order, inpugned in this appeal, the Hi gh Court
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di smssed the wit petition of the appellant which led to filing of this
appeal

Ms. Promila, |earned counsel for the appellant, contends that in view of
the finding of the Tribunals below that there was termni nation of tenancy
under Section 31 and recovery of possession of the land in question by the
respondent for personal cultivation which is supported by the order of the
Mam at dar passed on May 6, 1957 and | easing out the |and by her to another
tenant within twelve years, Section 37 is attracted and the appel | ant
cannot be denied restoration of possession, therefore, the orders of the
Tri bunal and the High Court are liable to be set aside.

It will be helpful to read Section 37(1) of the Act Wich is relevant for
our pur pose:

"37, Landlord to restore possession if he fails to cultivate within one
year-(1) If after the |andlord takes possession of the land after the

term nation of the tenancy [under Section 31], [33 B or Section 34 of this
Act as it 'stood i medi ately before the comencenent of the Anendi ng Act,
1956] he fails to use it for any of the purposes specified in the notice

gi ven under [Section 31], [33B or Section 34 of this Act as it stood

i mredi ately before the commrencenent of the Amending Act, 1956] within one
year fromthe date on which he took possession or ceases to use it at any
time for any of the aforesaid purposes within twelve years fromthe date on
whi ch he took such/possession, the landlord shall forthwith restore
possession of the |land to the tenant whose tenancy was term nated by him
unl ess he has obtained fromthe tenant his refusal in witing to accept the
tenancy on the sane terns and conditions or has offered in witing to give
possession of the land to the tenant on the same terns and conditions and
the tenant has failed to accept the offer within three nonths of the
recei pt thereof."

A plain reading of the provision above-quoted, shows that when a | andl ord

t akes possession of |land after termination of tenancy under Section 31, 33B
or 34 of the Act and fails to nmake use of it for the purpose specified in
the aforesaid sections within one year of taking possession of the |land or
eases to use for the aforesaid purpose within twelve years fromthe date on
whi ch he took such possession, he is under an obligation to restore
possession of the land to the tenant whose tenancy was term nated by him
There are, however, two exceptions to this nmandate : (i) refusal of the
tenant in witing to accept the tenancy on the same terns and conditions
and (ii) failure of the tenant to accept the offer within three nonths of
the receipt of a witten offer of the landlord to give possession of the
land to the tenant on the sane terns and conditions. Here section 37(1) is
i nvoked on the allegation of ceasing to use the land for persona
cultivation for twelve years fromthe date on which the |andlord took
possessi on of the |and. The phrase"to cultivate personally" is defined in
Section 2(6) of the Act as follows :

"2(6). "to cultivate personally" neans to cultivate land on one' s own
account -

(i) by one’s own | abour, or

(ii) by the | abour of any menber of one’'s famly, or

(iii) under the personal supervision of oneself or any nember of one’s
famly, by hired | abourer by servants on wages payable in cash or kind but
not in crop share

being |l and, the entire area of which-

(a) is situate within the limts of a single village, or

(b) is so situated that no piece of land is separated from another by a
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di stance of nore than five mles, or
(c) forns one conpact bl ock

Provided that the restrictions contained in clauses (a), (b) and (c) shal
not apply to any | and,

(i) which does not exceed twice the ceiling area,

(u) upto twice the ceiling area, if such | and exceeds twice the ceiling
ar ea.

Expl anation |.-A widow or a mnor, or a person who is subject to physica
or mental disability, or a serving nenber of the arned forces shall be
deened to cultivate theland personally if such land is cultivated by
servants, or by hired | abour, or through tenants,

Expl anation Il-In the case of a joint famly the |and shall be deened to
have been cul tivated personally if it is cultivated by any nenber of such
famly."

A perusal of the definition as elcucidated in Explanation |, extracted
above,, makes it clear thatin case of a widow or a mnor, or a person who
is subject to physical or nmental disability, or a serving nenber of the
arned forces, cultivation of |and on one’'s own account includes through
servants of |abourer or through tenants The respondent is a w dow and had
| ost her son al so. Even though she gave the land on | ease to Danu Kal u
Suryavanshi, She will be deemed to be cultivating the | and personally

wi thin the neani ng of the said phrase.

However, Ms. Prom | a contends that in view of Explanation 11 to Section 4
the appellant will have to be treated as a tenant entitled to restoration
of possession of the land in question. The said Explanation is in the
foll owi ng ternmns:

Expl anation I1-Were any land is cultivated by a widow or a mnor or a
person who is subject to physical ‘or nental disability or a serving nmenber
of the arned forces through a tenant then notwi thstandi ng anything
contained in Explanation 1 to clause (6) of Section 2, such tenant shall be
deened to be tenant within the neaning of this Section,"

Fromthe Explanation it is evident that when any land is cultivated by a

wi dow or a minor or a person who is subject to physical or nenta

disability or a serving nenber of the armed forces through a tenant then
not wi t hst andi ng anyt hi ng contained in Explanation | to Section 2(6) such
tenant shall be deenmed to be a tenant w thin the neaning of Section 4 which
particul ari ses 'deenmed tenants’ oviously, the tenant referred to/therein
is not the tenant who had surrendered the possession of the |and under
Section 31 of the Act. Therefore, this Explanation will be of no help to
the appel |l ant.

In any event as the respondent renmained and utilised the |and for eleven
years and about nonths, in our view, there is justification in treating
that she has committed no violation of twelve years enbargo contained in
Section 37 of the Act. In this view of the matter, we do not consider it
necessary to go into the question of the truth or validity of surrender of
the said land by the appellant in favour of the husband of the respondent:

In the result, we find noillegality in the order of the Hi gh Court to
warrant our interference therewith. The appeal is accordingly dismssed,
but in the circunstances of the case, w thout costs.




