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R V. RAVEENDRAN, J:

Thi s appeal by the accused 2 to 6 is against the judgnent dated
29/ 30. 3. 2005 of the Bonbay Hi gh Court allowi ng the Crininal Appea
No. 193 of 1995 filed by the State of Maharashtra and reversing the judgnent
of acquittal dated 30.1.1995 passed by the IV Additional Sessions Judge,
Satara in Sessions/ Case No.123 of 1989. For conveni ence, appellants 1 to 5

will be referred to as accused nos. 2, 3, 4, 5 and 6 respectively.

2. The case of the prosecution in brief is as under

2.1) The fam |y of Ganpat consisting of himself, his wife Putlabai and sons
Shivaji, Vilas and Ananda, were residents of Kusur wvillage. Ganpat and his

sons bel onged to the group of one Adhi krao Kadam and had canvassed

agai nst Sanbhaji (accused no. 2) and his group in the G am Panchayat

El ecti ons. Though A2 got elected, his group has defeated. Further Ganpat

all egedly refused to transfer three GQuntas of land in the village belonging to
his famly, as demanded by A2 Sanbhaji. Consequently A2 and his

supporters had a grudge agai nst Ganpat and his famly. A2 Sanbhaji, as
Chairman of the local co-operative society had withheld the issue of 'no-due
certificate to Ganpat and caused hardship to him~ Prabhakar (accused no. 1
who di ed during the pendency of appeal) and Mhan (Accused No.4) were

brot hers of Sanbhaji (Accused No.2). Appasaheb (Accused No:3) was the
cousin, and Prahal ad and Mahadev (Accused Nos. 6 and 7) were the friends

of Sanmbhaji. Shankar (Accused No.5) was the servant of Al Prabhakar. Al

the accused were al so residents of the sanme village. There was si mering

di fferences between the two groups.

2.2) At about 8 P.M on 18.5.1988, Ganpat’'s son Shivaji was assaul ted by
the accused by catching hold of himand tearing his Banian near Jotiba
tenmpl e. Putlabai, nother of Shivaji, rushed fromher house which was

near by and took Shivaji back hone. That night at about 10 P. M| when

Shivaji and other fam |y nmenbers were inside the house, A6 Prahlad cal l'ed
Shivaji to come out. Wen Shivaji cane into the courtyard in front of the
house, the accused arned with sword, axes, sticks and stones assaulted
Shivaji. Shivaji’s parents Ganpat and Putl abai and Ananda came out of the
house, one after the other. They were al so assaulted by the accused and were
injured. Lastly, Vilas another son of Ganpat, cane hone, when the others
were being attacked, and he was al so assaulted by the accused. By then

Adhi krao Kadam (for whom Ganpat’s family worked during the G am

Panchayat El ections) cane in his Jeep. Seeing him all the accused ran away.
Adhi krao Kadam t ook Ganpat and his son Vilas, who were injured to

Kri shna Hospital at Karad where they were treated around 11.00 P. M

2.3) On being infornmed about the fight in Kusur village and two injured
being adnitted to the hospital, the I.O (V.G Chougule, PSI - PW7) went to
the hospital accompanied by police staff. He recorded the statenent of Vilas
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(FIR - Ex.71) at about 1 A M on 19.5.1988 to the effect that when he
reached home, he saw a crowd in front of his house and | earnt fromthem

that there was a di spute between Al, A2 and A3 with his father Ganpat; that
when he was entering the house, Al gave himtwo blows with a sword, and

A2 hit himwith a stick and he fell unconscious; and that he and his father
were brought to the Hospital for treatment. On the basis of the said FIR CR
No. 150/ 1988 was regi stered in the Karad Tal uk Police Station

2. 4) | mredi ately thereafter, the 1O went to Kusur village (around 1.30
A.M on the nmorning of 19.5.1988). He did not find anyone in the house of
Ganpat. The accused were al so not traced. He returned to the police station
around 4.30 A°M By then Ganpat’s another son Ananda reached the police
station. The 10 again went back to the Kusur village with Ananda and drew
spot panchanama (Ex. 33), under which bl ood stained stick and earth

smeared with bl ood and some bl ood stai ned stones were recovered fromthe

pl ace of incident. Wile drawing the spot panchnama, the dead body of
Shivaji was found in the bathroomin the cattle shed in front of the house.
I nquest panchanama was recorded as per Ex.27. The dead body was sent for
post nortemthrough constable Mre (PW6). Thereafter, the statenents of
Ganpat,  'Putl abai, and Ananda (PWs, 12, 13 and 14) were recorded. During
the search, 1O found one banboo stick in front of the house of Al which
was sei zed under Panchnama Ex.” 35 in the presence of PW3 & 4. The

bl ood- st ai ned cl ot hes-of PWM2 Ganpat and PW9 Vil as were seized under

sei zure panchanama Exs. 23 and 24.

2.5) In regard to the earlier incident near Jotiba tenple that occurred at 8
P.M Shivaji Mre, brother of A6 had l'odged a conplaint with Kol e outpost

on 18.5.1988 itself, ‘alleging that Ganpat and his sons nanely Vilas, Ananda

and Shivaji along with others had caused rioting and assaulted himand his

brot her Tanaji Mre. The said conplaint was passed on to Karad Police

Station and registered as CR No.151/1988.

2.6) On 26.5.1988, A2 Samabhaji and A3 Appasaheb were arrested in
vill age Tul san. Accused 5, 6 and 7 (Shankar, Prahl ad and Mahadeo)
surrendered on 1.6.1988. Accused 1 and 4 (Prabhakar and Mbhan) had
secured anticipatory bail and they were formally shown as arrested on
7.7.1988 and 16.7.1988 respectively.

2.7) On 29.5.1988, Sanbhaji (A2) offered to give a'statenent. 10 called
PW and PW as witnesses. In their presence A2 nade a statenent
(Menor andum recorded as Ex. 37) stating that he had concealed an axe and
sword under a Tamarind tree. A2 led the O and PW. 5 and 6 to that place
and the axe and sword were recovered and seized under Panchnama Ex. 37A.
Shankar (A5) volunteered on 4.6.1988 to give a statenent. O called PW. 7
and 8 as witnesses. In their presence A5 stated that he had conceal ed an axe
and stick in the banmboo shrubs and offered to produce the sanme and his
statenment was recorded as per Ex.40. A5 led the 1O and PW 7 and 8 to the
pl ace where they were hidden and the axe and stick were recovered and

sei zed under Panchananma Ex. 40A.

3. On conpl etion of investigation, charge-sheet was filed on 3.10.1988
against Al to A7 and JMFC, Karad comitted the matter to the Sessions
Court. Charges were franmed for offences under sections 143, 147, 148 and
sections 302, 307, 326, 325, 324, and 323 read with section 149 |PC

Al ternative charges were framed for offences under sections 302, 307, 326,
325, 324, 323 read with section 34 IPC. The accused pl eaded not guilty.
During trial, prosecution exam ned 17 witnesses and one w tness was

exam ned on behal f of the defence. The parents of deceased Shivaji (Ganpat
and Putl abai) were exam ned as PW. 12 and 13. The brothers of the
deceased, Vilas and Ananda, were exanmi ned as PW. 9 and 14. Al the four
were the injured eye-witnesses. V. G Chougule, |10 was exani ned as PW7.
Dr. HR Tata (who treated Vilas) and Dr. Madukar Sal unkhe (who treated
Put | abai and Ananda and conducted postnortem of body of Shivaji) Dr.

R B. Gunaki (who treated Ganpat) were exam ned as PW 10, 11 and 15.
Maruti Desai (PWL) was the panch wi tness of inquest panchanama. PW2
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drew the sketch of the scene of the crinme. PW6 took the body of Shivaji for
post nortem PWs.3 and 4 were the Panch wi tnesses for the spot

panchanama (Ex.33) and recovery panchanama (Ex.35). PWs. 5 and 6 were

the panch witnesses for the statement of A2 (Ex.37) and recovery

panchanama (Ex.37A). PWs. 7 and 8 were the panch witnesses to the

statenment of A5 (Ex.40) and recovery Panchnama (Ex.40A). One Kal awati,

nei ghbour of Ganpat was exami ned as DW.

4, The defence was one of total denial and fal se inplication by Ganpat
and his famly due to previous ennmity. According to defence version, the
nmob whi ch had assenbl ed near Ganpat’s house (of which they were not a

part) had pelted stones at Ganpat’s house and nenbers of the nob m ght

have caused injuries to Ganpat and his famly.

5. The trial court after appreciating the evidence, acquitted all the
accused by its judgnrent dated 13.1.1995. The trial court found that all the
panch w tnesses (PW5, 6, 7 and 8) examined in support of the alleged

di scl osures by accused A2 and A5, and all the panch w tnesses (PW3, 4,

5,6,7 and 8) in regard to alleged recovery of weapons, had turned hostile and
di d not support the case of the prosecution. Even the informant Vilas (PVW),
brot her of the deceased, did not support the case of the prosecution. The tria
court found evidence of the father, mother and the two brothers of the
deceased were full of ‘contradictions regarding material aspects and

particul ars, which coul d not be brushed aside as m nor inconsistencies. The
trial court found an attenpt to falsely inplicate the accused in view of their
previous ennmity. The 'non-exam nation of ‘any i ndependent w tnesses and

nei ghbours and non- examni nati on of Adhi'krao Kadam were found to be

significant omissions. It therefore, held that the prosecution had failed to
prove that the accused were nenbers of an unlawful assenbly and

commtted a riot armed w th deadly weapons or that in furtherance of any
conmon obj ect, they caused the honicidal death of Shivaji, and attenpted to
nmurder or cause grievous hurt to Ganpat, Vilas, Putlabai and Ananda. The
state filed an appeal against the said acquittal. The H gh Court held that on
the evidence of the parents and brother of the deceased (Ganpat, Putl aba

and Ananda) who were natural wtnesses who were also injured in the sane

i ncident has to be believed. On appreciation of the evidence, it held that the
charges against the accused 1 to 6 were proved. As the first accused had died
during the pendency of the appeal, the appeal against accused no.1l was
treated as abated. It upheld the acquittal of accused 'no.7 as his participation
was not proved. Accused 2 to 6 were convicted for offences under section

302 read with section 149 I PC as al so under sections 143, 147, 148, 323,

324, 325 and 326 read with section 149 IPC. In regard to the offence under
section 302 read with section 149, the accused 2 to 6 were sentenced to
rigorous inprisonment for life and inposed a fine of Rs.5000/- and in

default, inprisonnent of one year. In regard to offence under section 326
read with section 149, they were sentenced to Rl for two years and pay a

fine of Rs.2000/- and in default, inprisonnent for six nonths. No separate
sentences were inposed in regard to the of fences under other sections. The
sai d judgnent is challenged by accused 2 to 6 in this appeal

6. The principles relating to interference by the High Court in appeals
agai nst acquittal are well settled. Wile the H gh Court can review the entire
evi dence and reach its own conclusions, it will not interfere with the

acquittal by the trial court unless there are strong reasons based on evi dence
whi ch can dislodge the findings arrived by the trial court, which were the
basis for the acquittal. The H gh Court has to give due inportance to the
conclusions of the trial court, if they had been arrived at after proper
appreci ation of the evidence. The Hi gh Court will interfere in appeals

agai nst acquittals, only where the trial court makes wong assunptions of
material facts or fails to appreciate the evidence properly. If two views are
reasonably possible fromthe evidence on record, one favouring the accused

and one agai nst the accused, the H gh Court is not expected to reverse the
acquittal merely because it woul d have taken the view agai nst the accused

had it tried the case. The very fact that two views are possible nakes it clear
that the prosecution has not proved the guilt of the accused beyond
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reasonabl e doubt and consequently the accused is entitled to benefit of doubt
[vide G B. Patel vs. State of Mharashtra - 1978 (4) SCC 371, Babu v. State
of U P - 1988 (2) SCC 21, Awadhesh v. State of MP - 1988 (2) SCC 557,
Thanedar Singh v. State of MP - 2002 (1) SCC 487, and State of Rajasthan

vs. Rajaram - 2003 (8) SCC 180]. Keeping the said principles in view, we

wi Il exam ne the evidence to find out whether the findings of the trial court
were not based on evidence and whether there was justification for the Hi gh
Court to interfere with the decision of the trial court.

7. W will first refer to the evidence regarding the alleged attack by the
accused on the deceased Shivaji.

7.1 Vilas, brother of the deceased Shivaji, exam ned as PW did not say
anything at all about the attack on Shivaji.

7.2) Ganpat (PWL2), father of deceased Shivaji stated in his exam nation
in chief that when Shivaji came.into the courtyard all the accused rushed
towards him that accused Al Prabhakar assaulted himwith a sword on his
head; thereafter A5 Shankar and A4 Mohan assaulted himw th axes; and at
the sane tine, A2 Sanbhaji and A3 Appaso al so assaulted himwi th sticks

and stones. Thus in exanm nation in chief Ganpat assigns specific roles to
each of A1 to A5 in the attack on Shivaji. In his cross exam nation he
admtted that when he made the statenent to the Police on 19.5.1988, he did
not say that A4 Mohan had assaulted Shivaji. He further admtted that in his
statenment recorded by the police on 19.5.1988, there is no reference to A2,
A3, A4 and A5 assaulting Shivaji. He clained that though he had nentioned
to the police that A5 Shankar had assaulted Shivaji with an axe and that A2
and A3 had assaulted Shivaji with sticks and stones, those statenents were
not recorded by the police. But the 1O (PW7) stated

"In his statement PW2 Ganpat before nme dated 19.5.1988, did not state

that accused no. 5 Shankar and accused no.~ 7 Mahadeo were anopbngst

assail ants of Shivaji hinself and ot her

PWL2 Ganpat also did not state before me-in his statenment dated
19.5.1988 that accused no. 5 Shankar assaulted Shivaji with axe or by any
ot her weapon. He also did not state before ne that accused no.2 Sanbhaj i
and accused no. 3 Appasaheb assaul ted deceased Shivaji with stick and
stone. "

The evi dence of Ganpat about A2 to A5 attacking Shivaji wth axes, sticks
and stones is thus clearly an afterthought and inprovenent at the stage of
evidence, to falsely inplicate A2 to A5.

7.3) Put | abai (PWL3) nother of Shivaji stated in her exam nation-in-chief
that Al Prabhakar assaulted Shivaji with a sword, and A5 Shankar and A6
Prahl ad assaulted Shivaji with axe. (But her son Ananda (PW) has clearly
stated in his exanmi nation-in-chief that A6 Prahl ad was unarned). But in her
cross exam nation she says that when she cane out of the house, she saw her
son Shivaji running towards the bathroomin the cattle shed and di d not
return frombathroom |f by the tine she cane out of the house, Shivaji was
al ready running towards the bathroomand did not return thereafter, it s
obvi ous that she did not see who assaulted Shivaji and w th what weapons.

7.4) Ananda, another brother of Shivaji, in his exam nation-in-chief made
a general statenent that his brother Shivaji was attacked by all the accused
persons with the weapons with which they were arned. He stated that Al

was arned with a sword, A4 and A5 with axes, A2 and A3 with sticks but

A6 and A7 were unarned. In the cross exanmi nation he stated that all his

fam ly menbers were inside the house, that Shivaji went out first, thereafter
his father went out, thereafter his nother went out and he came out |ast, and
when he cane out into the courtyard he saw his brother Shivaji running
towards the bathroom bviously therefore he also did not see who assaul ted
Shivaji, as by the tinme he came out of the house, Shivaji was al ready running
towar ds the bat hroom
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7.5) Thus except Ganpat (PW.2), none saw any of the accused attacking
Shivaji. PW did not see anything; PW3 and PW4 coul d not have

wi t nessed the attack on Shivaji as according to them they only saw him
runni ng towards the bathroom Ganpat who is the only person who could

have wi tnessed the attack on Shivaji, says that Al attacked Shivaji with a
sword, both in his statement on 19.5.1988 and in his evidence. In regard to
A2 to A5 apparently he did not say anything to police when his statenent
was recorded on 19.5.1988 but assigned themroles in the attack on Shivaji
when he was examined in court. An analysis of the entire evidence thus
shows there is only one eye-witness (PW2) in regard to the attack on
Shivaji and his evidence is only of Al attacking Shivaji and there is no
evi dence of any of the other accused assaulting Shivaji.

8. We nmay next refer to several strange circunstances in regard to the
death of Shivaji and discovery of his body.

8.1) The first circunmstances is about the altercation between Shivaji and a
cromd at about 8 p.m on 18.5.1988 near the Jotiba tenple (situated at a

di stance of 10 yards from Ganpat’s house). Putlabai says that at about 8 p.m
Shivaji l'eft the house to go towards the shop, that i mediately thereafter she
heard a hue and cry and cane out of the house, that she saw a crowd of

many persons (including one Shivaji Mre and Tanaji Mre) had gathered

near the Jotiba tenple and her son Shivaji was standing with his Banian torn
and that she advised himnot to quarrel and brought himback to the house.
Ganpat admits that in regard to the said incident at 8 p.m Shivaji Mre and
Tanaji More (brother of A6) had filed a conplaint alleging that Shivaji and
his brothers along with others had assaulted themon 18.5.1988 at 8 p. m

near Jotiba tenple. Therefore it is evident that at about 8 p.m, a huge
unnamed crowd (including one Shivaji Mre and Tanaji Mre) had

assenbl ed near the Jotiba tenpleand in a fight Shivaji’s banian was torn and
inregard to that incident, Shivaji Mre and Tanaji Mre had conpl ai ned that
Shivaji along with his brothers and others had assaulted them Though in her
exam nation in chief Putlabai stated that Al, A3, A5 and A6 caught hol d of
Shivaji at about 8 p.m and tore his banian, in the cross exam nation she
admts that when she heard a hue and cry and went out of the house towards
the tenpl e she saw her son Shivaji standing there wi th banian torn and she
brought himback. It is thus evident that she did not witness Al, A3, A5 and
A6 or anyone el se catching hold of Shivaji or tearing his banian at 8 pm The
reason why a crowd had assenbl ed near the tenple near Ganpat’'s house and

what was the quarrel in which Shivaji’s banian was torn, remnains

unexpl ai ned. None of the prosecution wtnesses has given the reason for a
hostile crowd standing at 8 pmnear the Jotiba tenple and Shivaji being
assaul ted and his banian being torn. There is also a further reference to the
crowmd assenbling near Ganpat’'s house at 10 P.M Putlabai (PW3), Ananda
(PWL4) and DWM (Kal awati) refer to a nob of-villagers com ng near

Ganpat’s house just before the incident (around 10 p.m) and stones being
thrown at Ganpat’'s house. The prosecuti on has not expl ai ned why the village
cromd was furious with Ganpat and his famly, why they threw stones at
Ganpat’s house and who were the nenbers of the village crowd. DW,

however, categorically stated that none of the accused were part of the
crowd/ mob that threw stones at Ganpat’'s house.

8.2) The next is the strange behavi our of Ganpat and his famly. Putlaba
(PWL3) stated that her son Shivaji returned hone at 8 P.M after taking his
neal in his friend s house, that he left thereafter to go to his shop, she heard
a hue and cry, went out and found Shivaji near Jotiba Tenple with his

Bani an torn, tells himnot to quarrel and brings himback to hone and
confined himin a roomso as to prevent himfrom going out again and bolted
the door of the house. Ganpat (PW2) stated that on 18.5.1988 he returned
honme at about 8 P.M saw the accused standing in front of his house and
suspect ed danger, so made his escape and went to his house by another way.
(But he admitted that there is only one entrance to the house in the front of
the house. If the accused were standing in front of the house, there was no
qguestion of his com ng by another way. Be that as it may). He al so stated
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that when he entered his house all the accused were present in the courtyard
and none assaul ted hi mwhen he was entering the house. Ganpat further

stated that when he entered the house, he saw that all his fanily nenbers
were frightened and his son Shivaji told himthat the accused had assaulted
himat 5to 6 P.M on that day. Ganpat then stated

"Myself, ny son and ny fam |y nenbers were sitting in the house by

bolting the door frominside, after | came fromvillage. As Prahlad Mre
(Accused No.6) call ed deceased outside, he (Shivaji) canme out of the

house. | did not advice Shivaji not to go out of the house."

But Putl abai on the other hand says :

"Mysel f, ny husband, Shivaji and Ananda were in the house prior to

Starting of the incident. It is true that at that time so nany persons from
our village rushed in crowd towards our house showering the stones at the
directions of our house. Hearing the hue and cry of this crowd, Shivaji

cane out of the room and went outside\005.."

I f Shivaji had already been attacked, if the famly was frightened, if the nob
was throwing stones, if they had bolted the door and were remaini ng inside,

one woul d expect Ganpat and Putl abai to prevent their son Shivaji from

goi ng out or at least ask himto stay inside. But they did not. W refer to his
aspect only to show'that the conduct was not natural or that the events did

not happen in the nanner put forth by the prosecution

8.3) The next strange circunstance i s the non-di scovery of Shivaji’s body
for nmore than 8 hours after his death. According to the prosecution case the
attack on Shivaji resulting in his death occurred at about 10 pm on
18.5.1988. Ganpat, Putlabai and Ananda stated in their exam nation that they
saw Shivaji being assaulted by sonme of the accused at about 10 p.m But the
cross exanmi nation of the w tnesses denonstrates that neither Putlabai nor
Ananda in fact saw any of the accused assaulting Shivaji and that only
Ganpat apparently saw what happened. Both Putl abai and Ananda stated

that when they came out of the house they saw Shivaji running towards the
bat hroom near the cattle shed. (The- incident allegedly occurred in the front
courtyard of Ganpat’s house and the cattl eshed and bat hroom adj oi ned t he
front courtyard and the distance is hardly a few feet). But Ganpat states in

the examination in chief that when accused attacked Shivaji, "Shivaji fel
down" and "Shivaji net with death instantaneously". In his cross
exam nation, he said "Shivaji died on the scene of offenceitself. | saw the

i ncident by standing in the courtyard of my house.” This contradicts the

evi dence of his wife and his son Ananda that Shivaji on being assaulted, ran
towards the bathroom Ganpat says that after Shivaji fell down, he (Ganpat)
was attacked, his wife and son Ananda were attacked and in the neanwhile
Adhi krao Kadam arrived in a jeep and seeing himall the accused escaped
fromthe place. He further states that he along with his son Vilas were taken
by Adhi krao Kadamto Krishna hospital Karad for treatment. He al so says

that when going to the hospital, he asked his wi fe Putlabai and son Ananda
to stay back at hone. Therefore when Ganpat and Vilas left for the hospital,
Shivaji was lying in the courtyard, obviously in cona or dead. He was not
taken to hospital. Wen the 1O came about 3 hours later at about 1.30 a.m
on 19.5.1988, the body was not in the courtyard. Who took Shivaji’s body to
the bat hroon? Why was Shivaji’s death or his being injured was not

inforned to police? The 10 apparently did not search the entire house (at
1.30 AM on 19.5.1988) as no one inforned himabout Shivaji being dead

or injured. Even when Ananda went to the Police Station at 4.30 a.m on
19.5.1988, he did he not informabout Shivaji being dead or injured. Even
when O returned to the scene of crime around 6 AM (as per the evidence

of PWL4) neither Ananda nor 10O searched for Shivaji. The 10 found the

body only when he went round for drawi ng the spot panchnama. Wy the

del ay of 8 hours in discovering the body of Shivaji (10 AM on 18.5.1988 to
6 AM on 19.5.1988) when his body was obviously in the courtyard of the
house? These questions have not been answered. It is not only strange but
virtually inpossible to believe that the body of Shivaji would have remai ned
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unattended and unchecked till next day norning in the background of what
had happened.

8.4) The next strange circunstance i s why nobody bot hered about Shivaji.
The natural and instinctive reaction of any parents or brothers would have
been to take Shivaji to a hospital and get himtreated. But Shivaji was |ying
in the courtyard itself (according to Ganpat) or went towards the bat hroom
(according to Putlabai and Ananda). None bothered to verify whether he was
dead or alive, nor nmake any attenpt to take himto the hospital for treatnent.
Ananda who net the 10 (at 4.30 AM on 19.5.1988) did not inform himthat
Shivaji was assaulted and he was injured. If really the incident had occurred
in the manner narrated by these w tnesses and Shivaji was seriously injured
it is strange that no one bothered about Shivaji. It was not as if there was any
other way to go out of the house through the cattle shed or bat hroom and t hat
Shivaji could have gone out that way. Ganpat has clearly admtted that

except the main entrance there are no doors to go out of the house. If

Ganpat, Putlabai and Ananda were aware that Shivaji was attacked and
injuredin the manner stated in their evidence and he was lying either in the
front courtyard or in the bathroom the first natural action would have been
to find out his condition and give himtreatnent. It was not done. Wen

Adhi krao Kadam canme to the spot in ajeep within a few m nutes of the

attack on Shivaji, Ganpat made no effort to take Shivaji to hospital. Even
Put | abai and Ananda who remained in the house, did not verify what

happened to him When the |10 cane around 1.30 pmin the early norning of
19.5.1988 he did not find the body of Shivaji nor did he find Putlabai and
Ananda at hone. But when |Investigating Oficer returned around 6 pm on
19.5.1988 along with Ananda and whil e drawi ng the spot panchnama, he

found the dead body of Shivaji nysteriously lying in the bathroom The
postmortem report and the evidence of Dr. Sol anki (PW1) who conducted

the postnortem shows that the cause of death-was “"conma and death due to

skull injury with heart injury." As per the postnortemreport, the death was
within two hours fromtaking the |ast nmeal and Putlabai says that the |ast
neal was taken by Shivaji before 8 pm Therefore it \is evident that Shivaji
did not go out after the injuries or cone back later to die in the bathroom He
di ed around 10 p.m which was when the incident occurred. But if the
statenment of Putlabai and Ananda that they had seen Shivaji running towards
the bathroomwas true, does it nean that he was not 'seriously injured then?
Significantlt Putlabai stated in her cross-exam nation that she cane to know
that Shivaji received cut injuries only when his body was taken out fromthe
bat hroom on 19th norning after 6.00 a.m_This makes it clear that on
18.5.1988 when CGanpat and fam |y menbers were injured, she did not even
know t hat Shivaji had been injured. It is also possible that Ganpat and
Ananda were al so not aware that he was injured or that he died, when

Adhi krao Kadam canme to the spot. O it is possible that after Adhikrao
Kadam | eft with Ganpat and Vilas for treatnent, Shivaji was injured by
someone el se. That nmay explain why Ganpat, Putlabai -and Ananda were
unconcerned about Shivaji. The alternatives are too many and there are no
satisfactory answers. In this connection, one significant discrepancy in the
evi dence of Ganpat and Ananda requires to be noticed. Ganpat specifically
states that after the incident when he |eft the house with Adhi krao Kadamf or
the hospital, Ananda was at home and he asked himto remain at hone. This

is reiterated by Putlabai al so. But Ananda says that when he was attacked,
he ran away and was not present when Adhi krao Kadam reached the spot.

We extract bel ow the rel evant evidence of Ganpat, Putl abai and Ananda.

Ganpat stated

"Putl abai and ny son Ananda al so cane out of the house. They were al so
assaul ted by the accused persons. Meanwhil e one Jeep vehicle of one
Adhi krao kadam arrived there and seeing so all the accused made their

escape\ 005.. | asked my wife and ny son Ananda to remmin in the house and
nysel f, Adhi krao and PW9 Vil as went Krishna Hospital in Jeep of
Adhi krao".

Putl abai confirned the above by stating that 'nmy husband and my son Vil as
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went to hospital at Karad after the incident. However, nyself and ny son
Ananda remmi ned in the house.” On the other hand, Ananda stated

"A5 Shankar assaulted ne with axe with its but end on ny head\ 005\ 005 A2
Sanbhaji and A3 Apasaheb assaulted with stick blows to Vilas on his

back and stomach. Thereafter, | went running towards harijan Basti of our
village. Thereafter, | went near Karad Dhebewadi Road at Kol e village
shop and thereafter, | went to Gharewati. | boarded in a truck and cane to

Karad Tal uka Police Station at about 4 to 4.30 AM"

The prosecution case if accepted woul d nmean that Ganpat, a father |eft

injured Shivaji unattended in the courtyard even wi thout verifying whether

he was dead or alive. It is not only the father, but al so nother and brother
who did not bother about Shivaji and | eft himunattended. This is not a
natural reaction. W conclude that the answer is not that the conduct of PW.
12, 13, and 14 was strange, but the facts were otherw se than what is put
forth by the prosecution, thereby denmonstrating the falsity of the prosecution
case.

8.5) The next strange circunstance is the non-exam nati on of Adhikrao
Kadam or any nei ghbour of Ganpat. Ganpat and his fanmily worked for

Adhi krao Kadam in the Panchayat el ection and agai nst A2 Sanbhaji. Thus it

i s obvious that Adhikrao was the |eader or inportant menber of the group to
whi ch Ganpat and fam |y bel onged, which was fighting against A2's group
There was an attack by a nmob at 8 p.m against Shivaji and again an attack
by the nob by throwi ng stones at Ganpat's house at 10 pm PW3 Putl aba
stated in her evidence that 'many persons fromour village rushed in a crowd
towards our house throwi ng stones in the direction of the house’. This is
reiterated by PW4 Ananda who stated that ’'some persons threw stones at

our house’. Wy was the stone throwi ng by the villagers, is not expl ained.
But Adhi krao Kadam appears inhis jeep around 10 p.m when the attack

agai nst Ganpat’s famly was going on. According to Ganpat, when Adhi krao
Kadam cane, the persons attacking his fanmily ran away. Wiy would the
attackers run away? Whet her he was alonein the Jeep or he came with a

group is not mentioned. But it is stated that the noment he cane in his jeep,
all the seven accused ran away. The crowd al so di sappeared. Adhi krao nust
have wi tnessed the accused running away. Did he see /Shivaji lying in the
courtyard? He took Ganpat and Vilas to hospital. He knew whether Ganpat

and Vilas were conscious or not. He would have been the ideal witness to
answer several questions which have remai ned unanswered. But ‘strangely he

is not examined. In fact the 10 does not even refer to recording his statenent
during the investigation. The | O however stated that during investigation, he
recorded the statenents of three nei ghbours of Ganpat, nanely Kal awati,
Yasoda and Vasal a but none of them were exanm ned by the prosecution. On

the other hand, the defence exani ned one of themnanely Kal awati who

stated that many persons cane near the house of Ganpat and threw stones

that there was a scuffle between the crowd and Ganpat and his fam'ly

menbers. She al so stated none of the accused formed part of the said crowd
whi ch attacked Ganpat and his fam|ly. She al so stated that she saw that
Ganpat and Villas sustained injuries, that Putal abai” and Ananda did not
receive any injuries and that she did not see Shivaji in that scuffle and that
while Vilas and Ganpat were shifted to a hospital in the jeep of Adhikrao
Kadam Putl abai and Ananda remained in the house. Nothing has been

brought out in her cross-exam nation to disbelieve her evidence.

9. It is in this background of material inconsistencies, |arge gaps and
prosecution’'s failure to explain several relevant aspects, the trial court after
an exhaustive consideration of the evidence found that the evidence of

PWs. 12, 13 and 14 was not reliable; that Vilas PW who was the informant,

had deni ed any knowl edge of having stated that the accused had attacked

Shivaji; that except the three interested witnesses who al so happen to be the

cl osest relatives of the deceased nanely parents and brother, no one el se has
spoken about the incident. On the other hand the defence exanined DM a

nei ghbour of Ganpat, who stated that none of the accused forned part of the
cromd that assenbled in front of the house of Ganpat throw ng stones. Even
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if her evidence is discounted, the several strange unexpl ai ned circunstances
referred to above, cannot be brushed aside either as mnor inconsistencies or
omi ssions in evidence. The evidence clearly shows that an attenpt has been
made by PWs. 9, 12, 13 and 14 to inplicate all the accused or at |east
accused 2 to 6 for the death of Shivaji and attack on PW9, 12,13 & 14 on
account of previous enmty. It is also evident that Vilas got cold feet, did not
go along with fam |y and denied any know edge when he was examined in

court. On the facts and circunstances, there was absolutely no justification
for the High Court to interfere with the decision of the trial court. The

| earned counsel for appellants drew our attention to several other

i nconsi stencies in the evidence of PW. 9, 12, 13 and 14. As they are m nor
we do not propose to exani ne them

10. Learned counsel for respondent subnitted that there was nothing
strange about Ganpat going with Adhi krao Kadamin his jeep for treatnent

i medi ately after the incident without verifying what happened to his son
Shivaji, even though he had been subjected to a murderous attack and had
fallen down at the spot. He submtted that Ganpat hinmself was unconscious
due to his injuries and he was taken by Adhi krao Kadamin his jeep in an
unconsci ous condition and therefore there was no question of the Ganpat

| eavi ng for the hospital wthout bothering about Shivaji. Wen we exan ne
the evidence, we find that the said explanation is totally unacceptable.
Ganpat (PW12) did not say in his evidence that he became unconsci ous
when he was attacked. In-his exam nation in chief he stated that

Shivaji fell down on being assaulted; he, his wife and son Ananda were
assaulted; that in the neanwhile the jeep of Adhi krao Kadam cane and t he
accused escaped and he was taken in the jeep to Krishna hospital. Ganpat
stated in his cross exam nation that "1 asked ny wife and ny son Ananda to
remain in the house and mysel f, Adhi krao Kadam and Vilas went out to
Krishna hospital in the jeep of Adhi krao Kadam " Thus he was fully in his
senses all al ong and was never unconsci ous. Even the hospital records
support this fact. The physical exanm nation report formng part of the
hospital records (nmarked Ex. P67) and the injury certificate (Ex. P68) show
Ganpat was exami ned on 18.5.1988 at about 11 P.M for "alleged stab
injuries inflicted by sword" and the patient was consci ous.

11. Except the oral testinony of PW. 12, 13 and 14 which stands rejected
the only other evidence that is relied on to link the accused to the incident is
the all eged disclosure statenents nade by A2 and A5 | eadi ng to recovery of

the some weapons used in the attack. It is clainmed that in a‘'statement alleged
to have been nmade by A2 Sanbhaji in the presence of panch w tnesses PW

(N. S. Pisal) and PWw (A. T Dange), he adm tted having conceal ed the axe

and a sword under a tamarind tree and the said axe and sword were

recovered by the police in the presence of these Panch witnesses. The

menor andum of the all eged statenent of A2 recorded by the 10is Ex. 37

and the panchnanma regardi ng recovery is at P37A. Both PW and PWs, the

al  eged panch witnesses turned hostile and statedin their evidence that they
did not know A2 Sanmbhaji; that A2 did not give any statenment before them

to the police; that Sanmbhaji was not even present at the police station nor did
he | ead themto any spot, nor any sword or axe recovered. They denied the
contents of the panchnanma and stated that even though they protested to

police that they would not sign a fal se panchnana, the police threatened and
obtained their signatures to the nenorandum of statenent and panchnama
Simlarly the prosecution alleged that A5 Shankar made a statenent in the
presence of panch witnesses PW.7 and 8 (S. J. More ad M_H NMore) that he

had kept conceal ed an axe and a sword beneath banboo shrubs and that he

took themto that place and the said articles were recovered in the presence
of the said Panch witnesses; the statenment of A5 was recorded in the form of

a nmenorandum (Ex. 40) and the articles recovered fromthe place of

conceal nent by A5 were seized under panchnama (Ex. P-40A). But PW

and PM8 turned hostile and stated that they did not know A5 and he did not
nake any statenent before them that he did not |lead themto any place, nor
was the axe and bamboo stick recovered and seized by the police in their
presence. They stated that they had signed Ex.40 and 40A at the instance of
police. Therefore the entire evidence regarding recovery of weapons at the
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i nstance of the accused 2 and 5 will have to be rejected. Simlarly, the
recovery of a stick in front of the house of Al is also not proved as the panch
witnesses (PW. 3 & 4 - S. L. Deshnukh and P.D. Marathe) denied such

recovery.

12. We may next consider whether the evidence about Vilas, Ganpat,
Put | abai and Ananda being assaulted and i njured by the accused is
establ i shed by reliabl e evidence.

12.1) Insofar as Vilas (PW9) is concerned, we have noticed that in the
statement to the police (FIR) Vilas is alleged to have stated that Al gave two
blows with a sword on his hand and head and A2 hit himwith a stick. But in
hi s exam nation-in-chief he stated that as he neared his house, sormeone hit

hi mon his head and he fell on the ground unconsci ous and regai ned

consci ousness only in the Krishna hospital. He was treated as hostile and
cross exam ned by the PP. He clearly denied the suggestion that Al cone

behi nd hi m and gave a blow of sword on his head and right hand, as also the
suggestion that A2 gave hima stick blow He also stated that he did not

nmake statenent to the police, nam ng the accused.

12.2) The evidence of Putl abai (PW3) about the attack on her is very short.
I n exam nation chief she stated that ' A5 Shankar Jadhav assaulted me near

right eye with an axe-and |l received injury on that part.’ In cross exam nation
she stated 'soneone hit nme near ny right eye with an axe and | received

injury and | fell unconscious.’ Her husand Ganpat stated that his wfe

Put | abai was assaul ted by accused but does not nane anyone. He adnitted

that he did not tell the police as to who assaulted his w fe when his statenent
was recorded. On the other hand PW4 Ananda stated that when his nother
Put | abai came out of the house A4 Mohan assaulted his nother near her

ri ght eye. Thus as far as the attack on Putlabai is concerned, PW Vilas does
not say anything. PW2 Ganpat does not say who assaulted her, Putlaba

hersel f says that A5 Shankar assaulted her near the eye with an axe but in
cross exam nation says "sonmeone" assaulted her with an axe near her eye,

and her son Ananda says that A4 Mohan assaulted her with an axe near the

eye. Therefore it is clear that the evidence as to who caused injury to

Putl abai is also wholly unreliable.

12. 3) Ananda PWL4 stated in his exam nation in chief that A5 Shankar

assaul ted himby giving an axe blow (with butt’s end). Ganpat said he did
not see who attacked his son Ananda. Putl abai says in her evidence that her
son Ananda was attacked by A6 Pral had. Thus there-is a clear variation as to
who attacked Ananda. Wil e Ananda says that he was attacked by A5

Shankar with an axe, his nother says that Ananda was attacked with an axe

by A6 Pral had. Thus here again the evidence in regard toas to who attacked
Ananda, is also totally unreliable.

12. 4) Ganpat stated in his exam nation in chief that Al Prabhakar gave a
sword bl ow on his head and another blow on his right cheek. H's wife
Put | abai al so says Al assaul ted her husband with sword. Ganpat said that A4
Mohan and A5 Shankar gave hi maxe bl ows, but his wife Putlabai says A5
Shankar and A6 Pral had assaul ted her husband with axes. On the other hand
Ananda PWL4 says that Pral had A6 was unarned and Al Prabhakar

assaulted his father. Therefore the only evidence w thout any contradiction
is about Al attacking Ganpat with a sword. There is no reliable evidence
about A4 or A5 or A6 or any other accused assaulting Ganpat.

13. In other words, as far as A2 to A6 are concerned, there is absolutely
no reliable evidence to show that they assaulted or caused injuries to either
the deceased Shivaji or any of his famly nenbers nanmely PW.9, 12, 13

and 14. There is no acceptable evidence that all or any of themw th comon
intent assaulted Shivaji or his fam |y nenbers. Their presence at the site of
incident is doubtful. We have already found PW. 12, 13 and 14 nade an

effort to falsely involve A2 to A6 in the incident.

14. In view of the foregoing, we find that the H gh Court was not justified
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in reversing the acquittal by the trial court. Accordingly, we allow this
appeal , set aside the conviction and sentence of appellants and restore the
trial court judgnent acquitting the appellants. The appellants who are in jail,
shall be set forth to liberty forthwth.




