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JUDGMENT

ARl JI' T PASAYAT, J.

Al'l these cases relate to the establishment and functioning of
Courts described as Fast Track Courts and, therefore, are disposed of
by this common judgnent. The Eleventh Fi nance Conm ssion
(hereinafter referred to as the ' Finance Commi ssion’) allocated
Rs. 502.90 crores under Article 275 of the Constitution of India, 1950
(in short "the Constitution’) for the purpose of setting up of 1734
Courts in various States to deal with |ong pendi ng cases, particularly,
Sessi ons cases. As allocation of funds nmade by the Finance
Conmi ssion stipulated time bound utilization within a period of five
years, various State Governments were required to take necessary
steps to establish such Courts. It appears that the Finance Conmi ssion
had suggested that the States may consider re-enploynent of retired
judges for linted period, for the disposal of pending cases, since
these Courts were to be ad hoc in the sense that they would not be a
per manent addition to the nunber of Courts withina particular State.
Chal | enge was made to the Schene known as the Fast Track Courts
Schene in various H gh Courts, primarily on the ground that there
was no constitutional sanction for enploynent of retired judges and
ef fective guidelines were not in operation. It was also highlighted that
infrastructural facilities were not available so as to make Schene a
reality. Several such deficiencies were pointed out. A plea was nade
that instead of retired officers, eligible menbers of the Bar shoul d be
consi dered for appoi ntnent.

Stand of the Union of India on the other hand was that on the
recomendati ons of the Finance Conmi ssion, a note was prepared by
the Department of Justice, Governnment of India. There is no
mandat ory requirenment for appointment of retired Sessions/Additiona
Sessi ons Judges or other officers. Ad hoc pronotion of judicia

of ficers was al so contenplated. It was pointed out that consequentia
vacanci es created on account of ad hoc pronotions can be filled up by
a special drive so that there is no shortfall in the personnel of the

| ower Courts.
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Learned counsel appearing for the various parties were
unani nobus on one inportant aspect i.e. the problens created by | ong
pendency of cases in different Courts all over the country. It was also
conceded that any effort for reducing the pendency is a wel cone step.
Keeping in view the inportance of the matter, |earned counsel for the
parties were asked to give their suggestions. M. Harish N Salve,
| earned Solicitor General has given several suggestions with which we
shal |l deal later. Learned counsel for the other parties have nore or
| ess agreed to the suggestions, except to the suggestion regarding
appoi ntnent of retired judges, nmore particularly, those with adverse
service records.

The anxi ety of all concerned about quick di spensation of
justice has been succinctly stated by one of us (Hon’ ble Justice
Kirpal) in Al IndiaJudges Association & Ors. v. Union of India &
O's. (JT 2002 [3] SC 503) in the foll ow ng words:

"An independent and efficient judicial systemis one of

the basic structures of our Constitution. |[If sufficient
nunber of judges are not appointed, justice would not be
avail abl e to the peopl e, thereby underm ning the basic
structure. It is well known that justice delayed is justice
denied. Tine and again the inadequacy in the nunber of

j udges has adversely been comented upon. Not only

have t he Law Conm ssijon and the standing commttee of
Parliament nmade observations in this regard, but even the
head of the judiciary, nanmely, the Chief Justice of India
has had nore occasions than once to nake observations

in regard thereto. Under the circunstances, we feel it is
our constitutional obligationto ensure that the backl og of
the cases is decreased and efforts are nmade to increase
the di sposal of cases. Apart fromthe steps which nmay be
necessary for increasing the efficiency of the judicia
officers, we are of the opinion that time has now come

for protecting one of the pillars of the Constitution
nanely, the judicial system by directing increase, in the
first instance, in the judge strength fromthe existing ratio
of 10.5 or 13 per 10 | akhs people to 50 judges for 10| akh
peopl e. W& are conscious of the fact that overnight these
vacanci es cannot be filled. In order to have additiona
judges, not only the posts will have to be created but
infrastructure required in the formof additional court
roons, building, staff, etc., would also have to be nade
avail able. W are also aware of the fact that alarge
nunber of vacancies as of today from anongst the
sanctioned strength remain to be filled. W, therefore,
first direct that the existing vacancies in the subordinate
courts at all levels should be filled, if possible, |atest by
31st March, 2003, in all the States. The increase in the
judge strength to 50 judges per 10 |akh people should be
effected and i nmplenmented with the filling up of the posts
in a phased manner to be determned and directed by the
Union Mnistry of Law, but this process should be

conpl eted and the increased vacanci es and posts filled
within a period of five years fromtoday. Perhaps

i ncreasing the judge strength by 10 per 10 | akh peopl e
every year could be one of the nethods which rmay be
adopted thereby completing the first stage within five
years before enbarking on further increase if necessary."

The foll owi ng observations of a Seven Judge Bench in a recent
decision [P. Ramachandra Rao v. State of Karnataka (JT 2002 (4) SC
92)] are also relevant:
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"A perception of the cause for delay at the trial and in
concl usion of crimnal proceedings is necessary so as to
appreci ate whether setting up bars of limtation entailing
term nation of trial or proceedings can be justified. The
root cause for delay in dispensation of justice in our
country i s poor judge-population ratio. Law Conmi ssion

of Indiainits 120th report on man power planning in
Judiciary (July 1987), based on its survey, regretted that
in spite of Article 39A added as a major Directive
Principle in the Constitution by 42nd anendrment (1976),
obliging the State to secure such operation of |ega
systemas it pronotes justice and to ensure that
opportunities for securing justice are not denied to any
citizen. Several reorganization proposals in the field of
admini stration of justice in India have been basically
patch work, ad hoc-and unsystenatic solutions to the

probl em The judge-popul ation-ratio in India (based on
1971 census) was only 10.5 judges per mllion popul ation
whil e such ratio was 41.6 in-Australia, 50.9 in England,
75.2 in Canada and 107 in Unites States. The Law

Conmi ssi on suggested that |India required 107 judges per
mllion of Indian popul ation; however to begin with the
judge strength needed to be raised to five-fold, i.e. 50
judges per mllion /population in a period of five years but
in any case not going beyond ten years. Touch of said
sarcasmis difficult to hide when the Law Commi ssion
observed (in its 120th report, ibid) that adequate
reorgani zati on of the Indian Judiciary is at the one and at
the sane tine everybody's concern and, therefore,

nobody’ s concern."

We find substance in the stand taken by the | earned counse
who have highlighted the non-desirability of appointing judicia
of ficers who did not carry good reputation so far as their honesty and

integrity is concerned. It is to’be noted that in Al India Judges’
Associ ation v. Union of India and others [(1992) 1 SCC 119] and in
Al'l India Judges’ Association and O's. v. Union of India and Os.

[(1993) 4 SCC 288], this Court took note of the non-desirability to
grant the benefit of two years extension in service i.e. from58 years
to 60 years in the case of officers who were not found to be of
continued utility. In each case an evaluation of the service records
was directed to be undertaken to find out whether the officer has or

| acks potentiality for getting such benefit.

The qualities desired of a judge can be sinply stated: 'that if he

be a good one and that he be thought to be so’ . | Such credentials are
not easily acquired. The judge needs to have 'the strength to put an
end to injustice’ and 'the faculties that are demanded of the historian
and the phil osopher and the prophet’. A few paragraphs fromthe

book "Judges" by David Panni ck which are often quoted need to be

set out here:

"The judge has burdensone responsibilities to

di scharge. He has power over the lives and |ivelihood of
all those litigants who enter his court.H s decisions

may well affect the interests of individuals and groups
who are not present or represented in court. |If he is not
careful, the judge may precipitate a civil war or he may
accelerate a revolution. He may accidentally cause a
peaceful but fundanental change in the politica
conpl exi on of the country.

* * * *
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Judges today face tribulations, as well as trials, not
contenpl ated by their predecessors. Parlianent has
recogni zed the pressures of the job by providing that

bef ore the Lord Chancel |l or reconmends anyone to the
Queen for appointnent to the Crcuit Bench, the Lord
Chancel l or "shall take steps to satisfy hinself that the
person’'s health is satisfactory’. This seenms essential in
the light of the remniniscences of Lord Roskill as to the
mental strain which the job can inpose. Lord Roskil
added that, in his experience, 'the work load is

i ntol erable: seven days a week, 14 hours a day’

* * * *

He [judge] is a synbol of that strange m xture of
reality and illusion, denocracy and privilege, humnbug
and decency, the subtle network of conprom ses, by
whi ch the nation keeps itself in its famliar shape."

Burger C.J. of the American Suprene Court once observed: "A

sense of confidence in the Courts is essential to maintain the fabric of
ordered liberty for a free people and it is for the subordinate judiciary
by its action and the Hi gh Court by its appropriate control to ensure
it".

One of the pleas taken by the parties questioning constitutiona
validity of the Fast Track Courts Scheme is that Constitution does not
envi sage establishment of Fast Track Courts.  This plea is clearly

wi t hout any substance. As observed by a nine-Judge Bench of this

Court in Suprenme Court Advocates-on-Record Association and Os. v.
Union of India [(1993) 4 SCC 441], appointnent of a person to be a
District Judge rests with the Governor, but he cannot make the

appoi ntnent unl ess there has been an effective and neani ngf ul
consultation with the H gh Court or the H gh Court has reconmended

the appointnent. In order that the requirenent of consultation does

not end up as an enpty fornality, in the event of difference of

opi ni on, there nust be an effective interchange of viewpoints.. In
cases governed by Article 233(2), as a matter of rule, the H'gh Court’s
recomendati on nust be accepted. Departure fromthe opinion of the

H gh Court should be a rare event. The Constitution relies on the

coll ective wi sdomof the H gh Court as a body and not that of any
single individual. Though the Fast Tract Courts Schene i's envi saged

by the Central CGovernment on the basis of the views indicated by the

Fi nance Conmi ssion, yet appointnents to the Fast Track Courts are to

be made by the Hi gh Court keeping in view the nodalities set out.
Therefore, nerely because the suggestion has stemred fromthe

Central Governnent; it cannot be said that there has been any

violation of any constitutional nmandate. It is to be noted that Chapter
VI of the Constitution deals with Subordinate Courts. Wile Article
233 relates to the recruitnent to the District Judges, Article 234
relates to the recruitment of menmbers of the judicial service of the
State other than District Judges. The power of appointnent under
Article 234 does not include the power to confirmthe pronotion of
judicial officers other than judicial officers which is vested
exclusively in the Hgh Court by Article 234. Any rul e which provides
that the authority belongs to the Governor in consultation with the

H gh Court, shall be void, as observed by this Court in State of Assam
and Anr. v. S.N. Sen and Anr. [1971 (2) SCC 889]. Wile the

pronotion of District Judges shall be in the hands of the Governor
acting in consultation with the High Court in terns of Article 235, the
posting and pronotion etc. of officers of the State Judicial Services
other than the District Judges lie exclusively in the hands of the H gh
Court. The word "control" referred to in Article 235 is used in a
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conpr ehensi ve sense to include general superintendence of the

wor ki ng of the Subordinate Courts. In other words the control vested
in the H gh Court under this Article is conplete control, subject only
to the power of the CGovernor in the matter of appoi ntnent and
promotion of District Judges. The provision under this Article is to
ensure independence of judiciary. Above being the position there is
not hing constitutionally inproper in the schene. It is the H gh Court
which has to play a pivotal role in the inplenentation of the schene
for its effective inplenentation and achi evenent of the above

obj ectives, of course, conplying with the constitutional requirenents
enmbodi ed in rel evant provisions of Chapter VI of the Constitution.

Keeping in view the | audabl e objectives with which the Fast

Tract Courts Schene has been conceived and introduced, we feel the
followi ng directions, for the present, would be sufficient to take care
of initial teething problens highlighted by the parties:

Directioons by the Court:

1. The first preference for appoi ntnent of judges of the Fast
Track Courts is to be given by ad-hoc pronotions from

amongst eligible judicial officers. Wile giving such

pronotion, the Hi gh Court shall follow the procedures in

force in the matter of pronotion to such posts in

Superi or/ Hi gher Judicial Services.

2. The second preference in appointnents to Fast Track Courts
shal |l be given to retired judges who have good service
records with no adverse comments-in their ACRs, so far as
judicial acunmen, reputation regarding honesty, integrity and
character are concerned. Those who were not given the

benefit of two years extension of the age of superannuation
shal | not be considered for appointnent. It should be

ensured that they satisfy the conditions laid down in Article
233(2) and 309 of the Constitution. The concerned Hi gh

Court shall take a decision with regard to the m ni num

maxi mum age of eligibility to ensure that they are physically
fit for the work in Fast Track Courts.

3. No Judicial Oficer who was dismi ssed or renpved or
conpul sorily retired or made to seek retirenent shall be
consi dered for appoi ntnent under the Schenme. Judicia

O ficers who have sought voluntary retirenent after
initiation of Departnental proceedings/inquiry shall not be
consi dered for appointnment.

4. The third preference shall be given to nmenbers of the Bar
for direct appointment in these Courts. They shoul d be
preferably in the age group of 35-45 years, so that they
could aspire to continue against the regular posts if the Fast
Track Courts cease to function. The question of their

conti nuance in service shall be reviewed periodically by the
H gh Court based on their performance. They may be

absorbed in regul ar vacancies, if subsequent recruitnent

takes place and their performance in the Fast Track Courts is
found satisfactory. For the initial selection, the H gh Court
shal | adopt such methods of selection as are normally

foll owed for selection of menbers of the Bar as direct
recruits to the Superior/Hi gher Judicial Services.

5. Overall preference for appointnent in Fast Track Courts
shall be given to eligible officers who are on the verge of
retirement subject to they being physically fit.

6. The recomendati on for selection shall be made by a
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Conmittee of at |east three Judges of the H gh Court,
constituted by the Chief Justice of the concerned Hi gh Court

in this regard. The final decision in the matter shall be taken
by the Full Court of the Hi gh Court.

7. After ad-hoc pronotion of judicial officers to the Fast Track
Courts, the consequential vacancies shall be filled up

i medi ately by organi zing a special recruitnment drive.

St eps shoul d be taken in advance to initiate process for
selection to fill up these vacanci es nuch before the judicia
officers are pronoted to the Fast Track Courts, so that
vacanci es may not be generated at the |lower |evels of the
subordinate judiciary. The H gh Court and the State
CGovernment concerned shall take pronpt steps to fill up the
consequential as well as existing vacancies in the
subordinate Courts on priority basis. Concerned State
Governnent shall take necessary decisions within a nonth
fromthe recei pt - of the recomendati ons made by the Hi gh
Court.

8. Priority shall be given by the Fast Track Courts for disposa
of those Sessions cases which-are pending for the |ongest

period of tine, and/or those involving under-trials. Simlar

shal | be the approach for Cvil cases i.e. old cases shall be

given priority.

9. Wiile the staff of a regular Court of Additional District and
Sessi ons Judge includes a Sessions Cerk and an office

Peon, work in Fast Track Courts is reported to be adversely

af fected due to shortage of staff as compared to regul ar
Courts perform ng sane or _sinmilar functions. Wen single
Orderly or Cerk proceeds on | eave, work in Fast Track

Courts gets held up. The staff earmarked for each such Court
are a Peshkar/ Superintendent, a Stenographer and an

Oderly. |If the staff is inadequate, H gh Court and the State
CGovernment shall take appropriate decision to appoint
additional staff who can be accommodated within the

savi ngs out of the existing allocations by the Centra

Gover nment .

10. Provi sions for the appoi ntment of Public Prosecutor and
Process Server have not been made under the Fast Track

Courts Scheme. A Public Prosecutor is necessary for

ef fective functioning of the Fast Track Courts. Therefore, a
Public Prosecutor nay be earmarked for each such Court

and the expenses for the sane shall be borne out of the

al l ocation under the head ' Fast Track Courts’. Process

service shall be done through the existing mechani sm

11. A State Level Empowered Committee headed by the Chief
Secretary of the State shall nonitor the setting up-of

ear mar ked nunmber of Fast Track Courts and snooth

functioning of such Courts in each State, as per the

gui del i nes already issued by the Governnent of India.

12. The State Governments shall utilize the funds all ocated
under the Fast Track Courts Scheme pronptly and will not

wi t hhol d any such funds or divert themto other uses. They
shall send the utilization certificates fromtinme to tine to the
Central Governnent; who shall ensure i medi ate rel ease of

funds to the State Governnents on receipt of required
utilization certificates.

13. At | east one Administrative Judge shall be nom nated in
each High Court to nonitor the disposal of cases by Fast
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Track Courts and to resolve the difficulties and
shortcomngs, if any, with the adm nistrative support and
cooperation of the concerned State CGovernnent. State
CGovernment shall ensure requisite cooperation to the

Admi ni strative Judge.

14. No right will be conferred on Judicial Oficers in service for
claimng any regul ar pronotion on the basis of his/her

appoi nt nent on ad- hoc basis under the Schenme. The service

rendered in Fast Track Courts will be deemed as service

rendered in the parent cadre. In case any Judicial Oficer is
promoted to higher grade in the parent cadre during his

tenure in Fast Track Courts, the service rendered in Fast

Track Courts will be deened to be service in such higher
gr ade.
15. The retired Judicial Oficers who are appoi nted under the

Scheme shall be entitled to pay and al |l owances equivalent to
the pay and all owance they were drawing at the time of their
retirement, mnus total amunt of pension drawn/payabl e as
per rul es.

16. Per sons appoi nted under the Schene shall be governed, for
the purpose of |eave, reinbursenment of medical expenses,

TA/ DA and conduct rul es and such other service benefits,

by the rules and regul ati ons which are applicable to the

menbers of the Judicial Services of the State of equival ent
st at us.

17. The concerned Hi gh Court shall periodically reviewthe
functioning of the Fast Track Courts and in case of any

defici enci es and/ or shortcom ng, take inredi ate renedi a
neasures, taking into account views of the Admnistrative
Judge nomi nat ed.

18. The High Court and the State CGovernment shall ensure that
there exists no vacancy so far as the Fast Track Courts are
concerned, and necessary steps in that regard shall be taken

within three nonths fromtoday. |n other words, steps should
be taken to set up all the Fast Track Courts within the stipulated
tine.

It was submitted by | earned counsel appearing for sonme of the
parties that officers with tainted i nages have been appointed as Fast
Track Courts. It is for the High Court of the concerned State to see if
any undesirable person not fulfilling the requirenents indicated i n our
di recti ons above has been appointed, and to take immediate steps for
term nating the appoi ntment.

Copi es of the judgment be sent by the Registry of this Court to
each H gh Court and the concerned State Government for ensuring
conpliance with our directions.

Though these petitions are to be treated as closed, Quarterly

Status Reports shall be submitted by each H gh Court and the State
CGovernment. First such report shall be submtted by the end of

August, 2002. The reports shall be placed for consideration before the
Bench to be fixed by Hon' ble the Chief Justice of India.

(B.N. KIRPAL)




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 8 of 8

U
(K. G BALAKRI SHNAN)

.
(AR JI T PASAYAT)
May 6, 2002




