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SANTOSH HEGDE, J.

The Hi gh Court of Judicature at Madras, by its

j udgrment dated 11th June, 2001 disnissed the Crim nal

Appeal No. 467 of 1992 filed by the two appellants who have
filed the above crininal appeals before us, whereby the Hi gh
Court confirned the judgment of the Sessions Judge,

Chengal pattu made in S.C. No.17 of 1992, convicting and
sentenci ng the appel lants herein for various offences
charged agai nst them

The two appellants before us and three ot hers were

charged for various offences under Sections 330, 348 and
302 read with Sections 34 and 201 I'PC for having

conmitted the murder of one Vadivelu on 5.3.1985. The

| ear ned Sessions Judge while acquitting three of the accused,
convicted the appellants to undergo rigorous inprisonnment
for a period of five years for an offence punishabl'e under
Section 330 IPC. He also convicted these appellants to
undergo rigorous inprisonment for three years -under

Section 348 I PC and to undergo 7 years-inprisonnment for an
of f ence puni shabl e under Section 201 | PC and further
convicted these appellants to undergo inprisonnent for life
for an of fence puni shabl e under Section 302 read with
Section 34 | PC and directed the sentences to be undergone
concurrently.

The brief facts necessary for the disposal of these

appeal s are as follows :

A Crinme No. 37/1985 was registered in the

Wal | aj ahbad Police Station in regard to the nmurder of a | ady
and her son in which case the deceased Vadivelu in'these
appeal s and husband of the deceased | ady, Ekanbaram (PW

8) and one Loganat han were the suspects and the police

were on the | ook out to arrest these three persons. According
to the prosecution case, PW3 and PW4 who were the
Const abl es of the Wallajahbad Police Station along with

anot her Const abl e by nane Ponnuswary were entrusted

with the responsibility of |ocating and producing the
deceased Vadivelu for the purpose of investigation in the
sai d case. The prosecution alleges that after considerable
effort they with the help of Sivaprakasam who was the
brother-in-1aw of the deceased apprehended the said

Vadi vel u at Chennai and brought himto the Police Station at
Wal | aj ahbad on 5. 3.1985 and produced himbefore the A-2

who was in-charge of the police station at Wall aj abhad. The
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said A-2 is an appellant before us. It is the case of the
prosecution that A-1 who is another appellant before us, was
al so a Sub-Inspector of Police in the said police station, and
was present in the said station at that tine. It is also the case
of the prosecution that PW8 Ekanmbaram who was anot her
suspect in the double nurder case, referred to herein above,
was al ready arrested by the said police and was in the |ock
up of the said station, though his arrest was not officially
recorded. The prosecution case further is that during

Vadi vel u’ s custody in the Wall aj ahbad Police Station, A1

and A-2 assaulted the deceased by using a Ruler which was
noti ced by PW8. The prosecution then also states that

Si vapr akasam who had acconpani ed Vadivelu with PW 3

and 4 when he was brought from Chennai al so noticed the
beating of Vadivelu. The prosecution then states that this

Si vapr akasam narrated the incident to PW1 the w fe of

Vadi vel u, as also to his brother PW6. According to the

evi dence of PW 3, 4 and 8, A-1 and A-2 thereafter took the
deceased i'n ajeep and was produced before PW25 who was

i nvestigating the double rmurder case, who in his evidence
before the Court stated that after questioning the said
deceased he asked A-1 and A-2to release the deceased. The
prosecution further states on 5.3.1985 that A-1 and A-2 went
in a police jeep to the residence of PW1 at about 5 p.m and
asked her to hand over certain account books nmintai ned by
Vadi vel u. This was done in the presence of PW5. It is also
stated that PW5, while com ng out that evening with the
police towards the jeep, saw his father sitting in the jeep,
who was then driven away in the jeep by accused A-1 and

A-2. The further case of the prosecution is that in the early
norning at about 2 a.m on 6.3.1985 A-1 again went to the
resi dence of PW1 and asked for a photograph of Vadivelu
During that visit, it is stated that A-1 told PW1 that her
husband has escaped fromthere, when he was pernitted to

sl eep in the Verandah of the police station. This visit of the
accused was al so noticed by PW14 who is a retired Schoo
Master and the |landlord of PW1 as also PW1's son PW5.

It is the case of the prosecution thereafter, that since

Vadi vel u did not conme back to the house and when

Si vaprakasam went to the police station and enquired about
the whereabouts of Vadivelu, he was told that he had

escaped from custody. A doubt arose in the mnd of said

Si vaprakasam as to the safety of Vadivelu and, hence, he

di scussed the matter with his brother PW6 and al so PW 1,

and suspected that it is possible that Vadivel u nust have
been done away with by the concerned police. Therefore,

after deliberation, they filed a wit of habeas corpus before
the H gh Court in Chennai, wherein the H gh Court called

upon t he respondent-police which included the appellants
herein to file their return. It is the case of the prosecution
that in the return filed by the respondents in the said habeas
corpus wit petition they took the stand that Vadivelu had
escaped fromthe police custody and was abscondi ng. Since
after repeated opportunity the deceased was not traced by

the police inspite of the directions issued to them by the
Court, the High Court by its order dated 7.12.1988 directed
the Director General of Police, Madras to issue instructions
to concerned CB.C.|.D. to register a case on the nissing of
Vadi vel u from 5.3.1985. The said order also noticed that
admttedly the said Vadivelu was taken into custody by the
police and, therefore, the above direction was given to the
Director CGeneral of Police. It is consequent to this direction
i ssued by the High Court, that PW26 registered a crine
No.6/89 and initiated the investigation into the m ssing case
of Vadi velu and PW30 thereafter registered a case under
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Section 302 I PC after seeking perm ssion fromthe superior
officer, and filed a charge-sheet against the above said
accused persons on 22.11.1991

At this stage, it is necessary to note that fromthe
prosecution case, it is to be seen that on the norning of
6.3.1985 a dead body with a crushed head was found within
the jurisdiction of Enathur which was noticed by PW16
Panneer sel vam who was then working as a Village
Admi ni strative O ficer of Enathur, who | odged a conpl ai nt
in regard to the same which was registered as Crine

No. 141/85 for an offence under Section 304A IPC, the

i nvestigation of which was taken up by PW25 and later on
the said case closed on 10.10.1986 as "not traceable". It is
the prosecution case in these proceedings that this dead body
was that of Vadivelu which was di sposed of by the
appel l ants to conceal the actual cause of death, after

di sfiguring his head.

The | earned Sessi ons Judge on considering the

material on record came to the conclusion that even though
the prosecution case was based on circunstantial evidence,
the prosecution was able to prove these circunstances
beyond all reasonabl e doubt to establish the guilt of the
appel l ants, and relying on such proved circunstances,

convi cted the appel l'ants as stated above. The circunstances
relied on by the | earned Sessions Judge are follows :-

(1) PW. 3 and 4 took Vadivelu into custody and

handed hi m over to the 2nd accused inthe

Wal | aj ahbad Police Station on 5.3.1985 nor ni ng.

(2) PW8 saw the accused 1 and 2 beating the

deceased on 5.3.1985 in Wl l ajahbad Police

Station.

(3) PW5, the son of the deceased saw Vadivelu.in the

evening of 5.3.1985 in the jeep in which the

accused 1 and 2 came to the house of Vadivelu to

take the account books from the house. Thereafter,

the accused left along with the deceased.

(4) A-1 cane to the house of PW1 at about 2 a.m on
6.3.1985 and informed her that Vadivelu had

escaped fromtheir custody and offered to pay

Rs.20/- to PW1 towards the expenses.

(5) The recovery of the body of Vadivelu with head
injuries.
(6) The tanpering of records viz., Ex.P-4 | og book of

the vehicle; P-15 case diary and secreting of the
negati ves (photographs of Vadivelu) from PW18.

(7) Failure on the part of the accused to give any
expl anation or information so as to the rel ease of

Vadi vel u fromthe police custody.

On appeal, the H gh Court after taking note of the law

in regard to basing conviction on circunstantial evidence, as
enunci ated by this Court, agreed with the trial court that the
prosecution has established the guilt of the accused. It,
however, did not accept the circunstances relied on by the
trial court, viz. the identification of the body of Vadivelu
Inspite of the sanme, it held fromthe rest of the

circunst ances that the prosecution has established its case
agai nst the appellants and, hence, it concurred with the tria
court.

In these appeals, the | earned counsel appearing for the
appel l ants very seriously contended that nobst of the
circunstances relied upon by the courts bel ow have not been
proved beyond reasonabl e doubt. They argued that in the
absence of any material to establish that the body that was
found in Crime No.141/85 was that of the deceased
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Vadi velu, it would be hazardous to presune that the

deceased Vadi vel u had di ed because of the alleged beating
given to himby the appellants i.e. assumi ng that such an
incident did take place in the Police Station on 5.3.1985. The
argunent of the learned counsel in this regard is that in cases
where the corpus-delicti is not found, there should be sone
accept abl e evi dence produced by the prosecution to prove

that the death of the m ssing person was in fact caused, and
the accused persons are directly responsible for causing such
death, and that the alleged injury caused to the nissing
person was sufficient in the normal course to cause such
death. In the absence of such proof as to the actions of the
accused persons connecting themwi th such assault or injury,
it is not possible to convict the appellants of an of fence
puni shabl e under Section 302. El aborating this contention

the | earned counsel argued that there is absolutely no

evi dence what soever to hold, that by the so called attack on
Vadi vel.u in the police station he had died or that the injury
caused, if any, on Vadivelu by these appellants were
sufficient in the normal course to cause a death. They
contend that even according to the evidence of PW8, the
deceased was alive when he was taken to the police station
which is supported by the evidence of PW 25, 1 and 5, to
show t hat Vadi velu was alive till 5 Oclock in the evening of
5.3.1985. Therefore, it is their contention that the deceased
coul d not have di ed because of the beating suffered by him
in the police station. The | earned counsel also argued in the
absence of corpus-delicti, the prosecution should establish
by I'ink evidence that Vadi velu had actually di ed because of
the acts of the appellant w thout which there can be no
conviction for an offence under Section 302 |PC

They further contend that the evidence of the

prosecution witnesses cannot be accepted for various

reasons, for example, so far as PW8 is concerned, he was

an accused in a crime wherein the all egations against him
was that he along with Vadi vel u and Loganat han were
responsi ble for the nmurder of PW8 s wife and son, which

was i nvestigated by the police and, therefore, he had every
reason to inplicate the police, including these appellants
fal sely. They also contend that the evidence of PW8 is not
corroborated in any nmanner by any ot her evi dence led by the
prosecution and, therefore, it is not safe torely on his

evi dence. They contend that the evidences of PW 1 and 5

even if it is to be accepted as being true, would not further
the prosecution case, in any nmanner, because their evidence
only shows that Vadivelu was seen in the conpany of the
appel l ants on the evening of 5.3.1985 and A-1 had visited

the house of PW1 in the md night between 5th and 6th

March, 1985. This evidence would not, in any nanner,

support the prosecution case to base a conviction on'the
appel | ants for havi ng nurdered Vadivel u

Learned counsel appearing for the appellants further
contended fromthe prosecution case itself that it is clear that
the deceased was rel eased by the police after interrogation
and he had gone away, therefore, there could be no reason

why these appellants should be held guilty for the murder of
Vadi vel u, nmore so when the factum of death of Vadivelu

itself is highly doubtful. The |earned counsel very strongly
supported the finding of the High Court that the
identification of the body found in Crine No.141/85 has not
been proved to be that of the deceased Vadivelu. In this
regard, they pointed out that the wife of the deceased had
not mentioned the identification mark on the body of the
deceased in the first instance, when her statenent was
recorded by the police.
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In the above background, we will now di scuss the

various circunstances taken into consideration by the courts
bel ow, to conme to the conclusion that the appellants are
guilty of the offence charged agai nst them

So far as the circumstance which pertains to the

producti on of Vadivelu before PW2 in Wllajahbad Police
Station is concerned, there is evidence of PW. 3,4 and 8
which, in our opinion, is practically adnmtted by the defence.
It is not in dispute that Vadivelu was one of the suspects in
Crime No.141/85 and the police of Wallajahbad Police

Station were on the look out for him It is not in dispute, as
spoken to by PW3 that he along with PW4 and anot her
constabl e was deputed to trace the said Vadivelu on

28.2.1988. It is also clear fromthe evidence of PW 3 and 4
that they sought hel p of Sivaprakasam the brother-in-Ilaw of
the deceased to identify and trace the said Vadivelu since
PW 3 and 4 did not know Vadi velu personally. Fromthe

evi dence of PW3, it is to be seen that these persons i.e. PW
3, 4, Sivaprakasam and anot her constabl e searched for

Vadi vel u i n"Kancheepuram Qudi at ham Keel apatti, Anbur,

Vyasar padi _and finally traced him at Chennai and brought
himto the police station at Vall ajahbad on 5. 3.1985

nmorni ng. This was al so spoken to, by PW8, who according

to his evidence was already in police custody on that day in
Wal | aj ahbad Police/Station. This evidence of PW 3 and 4

is not challenged in the cross-exam nation. As a natter of
fact, as was observed by the two courts below, even in their
statement nade under Section 313 CG.P.C, the appellants

have not disputed the fact that Vadivelu was produced in the
police station. A-1, of course, in his statenent had stated that
he was produced before A-2, neaning thereby, he was not
produced before him But the actual factum of production of
Vadivelu in the police station on 5.3:1985is not disputed. In
these circunstances, it is clear that Vadivelu was in the
police station on 5.3.1985. It is seen fromthe evidence of
PW8 that he saw A-1 and A-2 assaulting Vadivelu with a

Ruler. In regard to this part of the prosecution case, the
def ence contends that there is no nmaterial to show'that this
witness was in fact in police custody on 5.3.1985 because

the official records of the police station shows his arrest has
been nade only on 9.3.1985. But in the cross-examination

PW8 in specific ternms has stated that he was arrested before
Vadi vel u was brought to the police station and kept in the
police station illegally and he was in such custody for about
20 days before he was produced before the Magi strate. The

two courts below, in our opinion, rightly rejected the

def ence case that PW8 was arrested only on 9.3.1985 and,
therefore, we have no hesitation in accepting the fact that
PW8' s evidence as to the beating of Vadivelu on 5. 3.1985

in the police station at Wll aj ahbad. The sane cannot be
rejected nmerely on a suggestion nmade by the defence. It is

al so clear fromthe evidence of PW25, that A-2 produced

Vadi vel u before himon 5.3.1985 sonetinme in the afternoon.
This factor also goes to show that A-2, even according to

PW 25 was with Vadivelu on 5.3.1985 in the afternoon

Fromthe evidence of PW 1 and 5, it is clear that on the
eveni ng of 5.3.1985 Vadivelu was in the conpany of A-1

and A-2. Therefore, it is clear that the prosecution has

est abl i shed beyond all reasonabl e doubts that Vadivelu was

in the conpany of A-1 and A-2, atleast till about 5 p.m in
the evening of 5.3.1985. On the basis of the above evidence,
it can be safely concluded that the first circunstance all eged
agai nst the accused person stands proved by the evidence of
the prosecuti on.

In regard to the second circunstance whi ch speaks of
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the factum of assault of Vadivelu by A-1 and A-2, the sane
is sought to be established by the prosecution fromthe
evi dence of PW8. W have already held that the
prosecution case that PW8 was arrested much earlier than
9.3.1985 and was in the Wll ajahbad Police Station on
5.3.1985 is acceptable. Therefore, the defence case that
Vadi vel u was arrested only on 9.3.1985 has to be rejected.
In such circunstances and havi ng perused his evidence and
the line of cross-exam nation, we are satisfied that the
evi dence of PW8 as accepted by the two courts bel ow nust
be true and, therefore, we find no reason to differ fromthe
findings of two courts bel ow and hold that the prosecution
has established the fact that PW8 was witnessed the assault
of Vadi velu by the appellants on 5.3.1985, when he was
brought to the Wall aj ahbad Police Station
We have already noticed fromthe evidence of PW. 1
and 5, that A-1 and A-2 came to the house of PW1 on
5.3.1985 at about 5 p.m and asked for the accounts books of
Vadivelu. /It is also seen at that time PW5 noticed Vadivelu
sitting.in the police jeep and before he could call his nother
PW 1, accused drove away with Vadivelu. Fromthis
evi dence, circunstance No.3 stands proved.

Fromthe evidence of PW14 and PW 1 and 5, it is
clear that A-1 did go to the house of PW1 in the early
norning at 2 a.m on 6.3.1985 and ask her for a photograph
of the deceased and offered to pay Rs.20/- towards the
expenses of PW1, and told PW1 that her husband had
escaped fromtheir custody while sleeping in the Verandah
This shows that A-1 has nmade out a case of escape of the
Vadi vel u on the night of 5.3.1985. Therefore, it is clear that
circunstance No. 4 relied upon-by the prosecution as to the
appel l ants trying to nake out a fal se case of Vadivelu
escaping fromthe police station stands established.

The 5th circunstance consi dered by the courts bel ow
pertains to the identification of the dead body found at
Enathur. This is a very inportant ‘circunstance so far as the
prosecution case is concerned. Learned Sessions Judge
accepted the prosecution case that the said dead body was
that of Vadivelu. This was on the basis of the evidence of
PW.1 and 6, who had pointed out the identification marks
on the person of Vadivelu, and by conparing these
identification marks with those found by the doctor who
conducted the post nmortem The trial court also placed
reliance on the evidence of PW18, the photographer, and
hel d that the body which was the subject matter of Crine
No. 141/ 85 was that of Vadivelu s. However, the Hi gh Court

pl aci ng an undue enphasis on the failure of PW.1 and 6 to
nmention the approxi mate hei ght and wei ght of Vadivelu

cane to the conclusion that the prosecution has not proved
that the said dead body was that of Vadivelu

Lear ned counsel appearing for the appellant supported
the finding of the Hi gh Court by pointing out that the
identification marks spoken to by PW.1 and 6 were not
nentioned in the first instance by these wi tnesses when their
statenment was recorded. They al so supported the concl usion
of the H gh Court, that in the absence of the description of
the dead body as to its height and weight, in the evidence of
PW.1 and 6, it should be held that the prosecution has
failed to establish the identification of the dead body. They
al so contend that the evidence of PW18 in this regard is
whol Iy artificial and should not be relied upon because of
the fact that the said witness could not have renenbered the
features of the dead body which he had seen about 7 years
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earlier.

We have carefully exam ned the evidence of PW.1
and 6. They have stated that Vadivelu had a birthmark on his
right side buttocks as also a surgical mark on the back side
of his shoul der. These w tnesses have al so stated that he had
under gone circuntision, which is not a common thing
amongst the nenbers of the caste to which Vadivelu
bel onged. The doctor who conducted the post nortem
exam nati on of the dead body had in his evidence stated that
these identification marks were found on the said body and,
therefore, the identification marks spoken of by PW.1 and 6
found on person of Vadivelu tally with the identification
mar ks found on the dead body on which the doctor
conducted the post nortem indicating that the body was that
of Vadivelu. This apart, it is seen fromthe evidence of PW1
that on the day when Vadivelu went missing, he was
wearing a white shirt -and a white dhoti. PW3, the Constable
who arrested Vadivelu has in his evidence stated that when
he arrest'ed him and produced himin Wall aj ahbad Police
Station, he was wearing a white shirt and a white dhoti. The
dead body which was found in Crime No.141/85 was al so
found wearing a white shirt-and a white dhoti. This further
supports the prosecution-case in regard to the identification
of the dead body. The fact that PW.1 and 6 did not speak
about the approxi mate hei ght and the weight of Vadivelu
woul d not, in our opinion, on the facts of this case outwei gh
the other evidence adduced by the prosecution for the
identification of the dead body. 1n our opinion, the H gh
Court has put an undue enphasi-s on non-mnentioning of the
approxi mat e hei ght and wei ght -of Vadivel u, especially when
3 very specific identification marks were pointed out by
these witnesses. The fact that these identification marks
were stated by these witnesses in their subsequent statenent
al so would not, in our opinion, in any manner reduce the
evidentiary value of their evidence. In these circunstances,
we are of the considered opinion that the Sessions Court was
justified in placing reliance on this part of the prosecution
evi dence and coming to the conclusion that the body which
was recovered in Crine No.141/85 was that of Vadivelu,
and that the H gh Court was not justified in reversing this
finding while com ng to this conclusion. W have
del i berately not placed any reliance on the evidence of PW
18 since we find some force in the argunents addressed on
behal f of the appellants that the identificationthrough the
phot ograph made by PW 18, after nearly 7 years nay not be
safe to be relied upon.

The 6th circunstance pertains to the tanpering of the
entries in the | og book of the Police Jeep TNL 9403, and

al so secretion of certain photographs and negatives taken by
PW18. Fromthe material on record, it is clear that these
tanperings and secretions took place only when the | og

book, photographs and negatives were in the possessi on of
the police, therefore, the courts below were justified in
drawi ng an inference that tanpering of the | og book as well
as secretion of photographs and negatives was done by the
concerned police to help the accused, therefore, the courts
bel ow were justified in treating this piece of evidence as a
link evidence in the process of considering the

ci rcunst ances agai nst the appell ants.

The last circunstance relied on by the courts bel ow
pertains to the stand taken by the appellants in the trial as to
parting conpany with Vadivelu. Here we nust notice that as
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di scussed herei nabove, the prosecution has established the
fact that Vadivelu was seen in the conpany of the appellants
fromthe norning of 5.3.1985 till at least 5 p.m on the sane
day, when he was brought to his house and thereafter his

dead body was found in the nmorning of 6.3.1985. Therefore,

it has become obligatory on the appellants to satisfy the
court as to how, where and in what manner Vadivelu parted
conpany with them This is on the principle that a person

who is last found in the conpany of another, if later found

m ssing, then the person with whom he was |ast found has to
explain the circunstances in which they parted conpany. In
the instant case the appellants have failed to discharge this
onus. In their statenent under Section 313 Cr.P.C. they have
not taken any specific stand whatsoever. In the evidence of
PW25, it is elicited that on 5.3.1985 in the afternoon when
Vadi vel u was produced before the said witness, he after
interrogation allowed Vadivelu to go, but then it is found
from his evidence that he instructed A-1 to keep a watch

over Vadivelu. In such circunstances, it was incunmbent

upon A-1 to have explained to the court in what

ci rcunst ances they parted conpany. He has not given any
explanation in this regard. On the contrary, the prosecution
has established the fact that on the very day at about 5 p.m,
Vadi vel u was brought to the house of PW1 by the

appel | ants whi ch was seen by PW5. This part of the

evi dence of PW5 has gone unchal | enged in the cross-

exam nation and, therefore, we will have to proceed on the
basis that, what is stated by PW5 inthis regard is true. If
that be so, the prosecution has established the fact that on
5.3.1985 at 5 p.m Vadivelu was still in the company of

these appel |l ants and, therefore, in the absence of any
specific explanation fromthe appellants in this regard, and
in view of the other incrininating circunstances agai nst the
appel | ants havi ng been proved by the prosecution, an

adverse inference will have to be drawn agai nst these

appel lants as to their part in the mssing of Vadivelu. At this
point, it may be relevant to note that though no specific
stand has been taken by the appellants as to their parting
conpany with Vadivelu, in their statenment under Section

313 &r.P.C., it is seen fromthe evidence of PW.1 and 5 that
A-1 told the said witnesses on the night intervening between
5th and 6th March, 1985 that Vadi vel u had escaped from the
Police Station when he was allowed to sleep in the verandah
of the Police Station. This explanation given by A-1 to PW

1 which was also heard by PW.5 and 14, clearly shows that
the sane is totally fal se and obvi ously was an excuse made

by the appellants to conceal the true facts and, therefore, this
circunstance of A-1 naking a false statement to PW1 can

al so be taken as a circunstance agai nst the appellants, in
establishing the appellants’ guilt. This Court in nore than
one case has held, that if the prosecution, based on reliable
evi dence, establishes that the missing person was |ast seen in
the conpany of the accused and was never seen thereafter, it
is obligatory on the accused to explain the circunstances in
whi ch the m ssing person and the accused parted conpany.

See Joseph v. State of Kerala [2000 5 SCC 197]. Therefore,

we are in agreenment with the finding of the courts bel ow t hat
circunstance No.7 al so stands established agai nst the
appel | ant s.

In view of this fact, we have agreed with the tria

court that the dead body found on 6.3.1985 is that of

Vadi vel u. W need not answer the argunent of the appellant
that there is no linking evidence produced by the prosecution
to establish the death of Vadivelu, which is an argunent
based on certain observations of this Court nade in the case
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of Ram @ul am Chaudhary & Ors. vs. State of Bihar, (2001

(8) SCC 311)

It was al so argued before us on behal f of the

appel l ants that the courts bel ow ought not to have pl aced
any reliance on Ex. P-26 which is supposed to be a note of
post nortem exam nation on the body, found in Crine

No. 141/ 85, on the ground that the said note is not proved in
accordance with law. Fromthe records, we see that this
docunent was accepted by the courts below with consent of
the parties and no objection whatsoever was taken at any
time during the tinme before the trial court nor even at the
appel | ate stage. It was contended for the first time in this
Court that this docunent ought not to have relied on by the
courts below. W do not think that we should permt this
guestion to be raised at this belated stage, without really
knowi ng what was the reason for allow ng this document to
be admtted in evidence by the defence. W find, having
permtted this document to be put in evidence by consent,
the defence has denied the prosecuti on an opportunity of
properly ‘bringing the said docunent .in evidence and, hence,
we think that it is not appropriate for us to pernmit the
appel lants to raise this objection at this bel ated stage.

It is then argued on behalf of the appellants that from

the prosecution case itself, it is clear that the prosecution is
not sure when exactly Vadi vel u was taken away fromthe

Police Station. It is also argued on behalf of the appellants
that there is so much di screpancy in the prosecution case,
that it is not safe to place reliance on the sanme to base a
conviction. It is true that there are some inconsistencies in
the prosecution case, but then we cannot be oblivious of the
fact that this case had a chequered career because of the

i nvol venent of the Police Oficers inthe death of Vadivelu
It has come on record, that based on the all egations nmade in
a habeas corpus wit petition, the H gh Court of Madras had
directed an investigation to be conducted as to the m ssing
of Vadivelu. In the said wit petition itself, serious

al | egati ons were nade agai nst the appellants and the High
Court was constrained to issue a direction as per its order
dated 7.12.1988, that the Director General of Police,

Madr as, should issue instructions to the concerned CBClI D

to register a case on the mssing of Vadivelu. In that order
itself, the High Court had noticed that Vadi vel u was taken
into custody by the Police and the Police had stated that he
had escaped fromtheir custody and absconded thereafter.
Inspite of the directions being given on 7.12.1988 we find
that the chargesheet was laid only on 22.11.1991. During the
trial, we find some material w tnesses have turned hostile
and other witnesses |ike PW25 who even though did not

turn hostile, have tried to help the defence to the best
possi bl e extent. Thus, it has becone the duty of the courts
below to find out the truth as to the prosecution case. In a
situation like this, as held by this Court, the benefit of an act
or om ssion of the investigating agency, should not go to the
accused in the interest of justice. In this regard the foll ow ng
observations of this Court in the case of Ram Bi hari Yadav

v. State of Bihar & Ors. [1998 4 SCC 517] nmay be noted

"Though the prosecution has to prove
the case against the accused in the manner
stated by it and that any act or omi ssion on the
part of the prosecution giving rise to any
reasonabl e doubt would go in favour of the
accused, yet in a case like the present one
where the record shows that investigating
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of ficers created a nmess by bringing on record
dyi ng declaration and GD Entry and have

exhi bited rem ss and/or deliberately onmitted to
do what they ought to have done to bail out the
appel | ant who was a nenber of the police force
or for any extraneous reason, the interest of
justice demands that such acts or om ssions of
the officers of the prosecution should not be
taken in favour of the accused, for that would
amount to giving premiumfor the wongs of

the prosecution designedly conmitted to favour
the appellant. In such cases, the story of the
prosecution will have to be exam ned dehors
such om ssions and contani nated conduct of

the officials otherwi sethe m schief which was
del i berately done woul d be perpetuated and
justice would be denied to the conplai nant
party and this woul d obviously shake the

confi dence of the people not nmerely in the | aw
enforci ng agency but also inthe adm nistration
of justice."

Pl acing reliance on the above enunciation of |aw, we
rej ect the above argunent of the appellants.

It is then contended on behalf of the appellants that

the Police Oficers have no notive what soever to have
conmitted the nmurder of Vadivelu and the prosecution case
bei ng one of circunstantial evidence, the benefit of doubt
shoul d be given to the appellants. W do not think it is
possi bl e to accede to this request of the appellants either
This Court had held in the case of circunstantial evidence
that if the circunstances relied upon by the prosecution are
proved beyond doubt, then the absence of notive woul d not
hanper a conviction. See Mani Kumar Thapa v. State of

Si kki m [ 2002 7 SCC 157].

On behal f of appellant No.1, it is then argued that 'the

sai d appellant was not the investigating officer in Crine
No. 37/ 85 and he had no reason whatsoever to take part in

the beating of the deceased, and that it is clear fromthe
prosecution case that this appellant was not with A2 when
Vadi vel u was taken to be produced before PW25.

According to the | earned counsel, A-1 was in a neeting
between 9 a.m and 2 p.m on 5.3.1985 with his superior

of ficers which is proved by the evidence of- PW25.

Therefore, he contended that this appellant had no part to
play in the alleged murder of Vadivelu and he has been
inmplicated falsely. W cannot accept this evidence

addressed on behal f of appellant No.1. It is true that this
accused was not the investigating officer in the case of
doubl e nurder. Still it is clear fromthe evidence that he was
in the Police Station when Vadi vel u was brought to the
Police Station. Fromthe evidence of PW8, it is seen that he
al so took part in the assault on Vadivelu. It is further clear
fromthe evidence of PW.1 and 5 that this appellant was
found in the company of Vadivelu and A-2 when they cane

to the house of PW1 at about 5 p.m on 5.3.1985. It is also
clear fromthe evidence of PW.1, 5 and 14 that this
appel l ant went to the house of PW1 at about 2 a.m in the
nmorni ng of 6.3.1985 to informPW1 that Vadi vel u had

escaped fromthe Police Station. In such circunstances, we
are of the opinion that the argunments addressed on behal f of
thi s appellant cannot be accepted.

Bef ore concluding, we think it appropriate to refer to

some of the observations of this Court in a case akin to the
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facts of the present case that is the case of Bhagwan Singh
& Anr. vs. State of Punjab, 1992 (3) SCC 249 which
appropriately refers to the duties of the police officers and
the consequences of their act which may have a bearing on

the facts of this case.

"A case cannot be thrown out nerely on

the ground that the dead body is not traced

when the ot her evidence clinchingly establishes
that the deceased met his death at the hands of
the accused. It nmay be a legitimte right of any
police officer to interrogate or arrest any
suspect on sone credible material but it is
needl ess to say that such an arrest nust be in
accordance with the |Iawand the interrogation
does not nean inflicting injuries. It should be in
its true sense and purposeful nanely to nake

the investigation effective. Torturing a person
and using third degree nethods are of nedieva
nature and they are barbaric and contrary to

| aw. The police would be acconplishing behind
their closed doors precisely what the denmands

of our legal order forbid. I'n Dagdu v. State of
Maharashtra this Court observed as under

(SCC p. 92, para 88)

.. The police, with their w de powers,

are apt to overstep their zeal to detect crines
and are tenpted to use the strong arm agai nst
those who happen to fall under their secluded
jurisdiction. That tendency and that tenptation
nmust in the larger interest of justice be nipped
in the bud.

It is a pity that some of the police

of ficers, as it has happened in this case, have
not shed such nethods even in the nodern age.

They nmust adopt sone scientific nethods than
resorting to physical torture. If the custodi ans of
| aw t hensel ves indulge in commtting crines

then no nenber of the society is safe and

secure. |If police officers who have to provide
security and protection to the citizens indulge in
such nmethods they are creating a sense of
insecurity in the mnds of the citizens. It is
nore hei nous than a game-keeper beconing a
poacher."

For the reasons stated above, we find no nmerit in these
appeal s and the sanme are di sni ssed.
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