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ACT:

Del hi Muni ci pal Corporation Act, 1957:

Section 283- - Levy of char ges for suppl y of
electricity--Mninum/ consunption guarantee charges for
"large industrial powers’ consuners--lIncrease in rate in
respect of Arc/induction furnaces--Validity of.

Electricity Act, 1910:

Secti on 21--Applicability to | ocal authorities--Delh

Muni ci pal Corporation, —being a licensee by virtue of
provi sions of the Del hi Minicipal Corporation Act, and not
one licensed wunder Part Il to supply energy, Section not

appl i cabl e.

Section 22, proviso--Proviso does not deal with the mnimm
consunpti on char ges.

Constitution of India, 1950:

Article 14--Price fixation--Fixation of tariff, a
| egi slative function--Hence, fixation of higher rate not
open to chal |l enge on ground of non-disclosure of reasons in
the absence of any unreasonabl eness or - arbitrariness--Since
arc/induction furnaces constitute a class by thenmselves,
guestion of discrimnation does not arise.

HEADNOTE

Section 283 of the Del hi Minicipal Corporation Act, 1957 em
power ed respondent No.1 Del hi Minicipal Corporation to'levy
charges for the supply of electricity on such rates as may
be fixed from time totinme by it. For the purpose of
charging the consumers, the Corporation had divided the
consunmers into different categories/classes providing for
different tariffs for each category. One of the categories

was "large industrial powers’ (LIP) consuners. The
consurmers who had a sanctioned | oad of 100 KW fell in the
category of large industrial powers.
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For the levy of charges for the supply of electricity there
were two systens of tariff, namely, the flat rate system and
the other two-part tariff system Under the former a flat
rate was charged on the units of energy consuned while the
latter system was neant for big consuners of electricity
i.e. industrial power, and it was conprised of two charges
(1) mninmm consunption guarantee charges (called denand
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charges) and (2) energy charges for the actual amount of
ener gy consuned.

Under the two-part systeman LIP consumer woul d pay m nimm
guarantee consunption charges at the rate fixed by the

respondent s. If the LIP consuner did not consunme the
specified mnimmaquantity of electricity or no energy at
all even then he had to pay the m ni mum guarantee charges.

But in case the consuner consunmed nore electricity then what
was prescribed by the mni mum guarantee charges, then the
consumer paid the mni mum guarantee charges and also paid
the electricity charges for the actual consunption of
electricity, beyond the m ni num guarantee charges, in such a
manner that the m ni num guarantee charges were nerged in the
total bill of electricity consuned and a rebate was given to
the consumer. |In other words, if a consumer consunmed nore
than the specified minimumquantity of electricity then, in
effect, he would pay for electricity which was actually
consumed by him

For the period from1985-86 to 1988-89, the respondents had
fixed rates of mninum consunpti on guarantee charges at the
rate of Rs. 40 per KVA for 1000 KVA'and Rs38 per KVA above
1000 KVA. However, pursuant to a Resolution passed by the
respondent Corporation approving the resolution passed by
the D.E.S.C., there was an upward revision of rates of
m ni mum consunption ~guarantee charges in respect of
arc/induction furnaces.

As a result, for demand charges for the first 1000 K-VA of
billing demand for the nonth, instead of tariff being Rs. 40
per or part thereof, it was enhanced to Rs. 340 per KVA- or
part thereof.

The appellants had set up/installed arc/induction  furnaces
for the manufacture of castings in their factori es.
Electricity was one of the inportant-raw materials for the
appel I ant s and had obt ai ned electricity from the
respondents. The sanctioned |oad was nore than 100 KW and,
therefore, they fell into the LIP category and the two-part
tariff was applicable to them  'The appellants filed wit
petitions before the Hi gh
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Court challenging the enhancenent of the m nimum guarantee
char ges.

It was contended that the provisions of Section 21 of ~the
Indian Electricity Act, 1910 applied and the decision to
i ncrease m nimum charges was contrary to Section 21(2)  of
the Act, that changing the rates at which ~mnirum charges
were to be realised anounted to altering or anmending the
conditions of supply and this could not be done without the
previous sanction of the State CGovernment, and therefore,
the proposed increase was in violation of Section 21(2) of
the 1910 Act, that the m ni mum guarantee charges could only
be 1levied under the proviso to Section 22 of the 1910 Act,
that under the proviso to Section 22 the licensee could only
charge that ampunt which would give it a reasonable return
on the capital expenditure and cover standing charges
incurred by it in order to neet the possible nmaxi mnum demand,
that the respondents had to satisfy the Court that the
m ni mum demand charges had been raised to Rs. 340 from Rs.
40 and that the additional capital expenditure had been
incurred, which would justify Rs. 340 being charged as a
reasonabl e return on the said capital expenditure, and that
the tariff vis-a-vis a consunmer owning are furnaces was
violative of Article 14 of the Constitution inasmuch as the
other bulk consuners in the category of LIP consuners had
not been so treated.

The High Court dismssed the wit petitions holding that in
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case the local authority was the |icensee, no prior approva

of the State Government was required in law for changing the
rates, and that apart fromproviso to Section 22, the
agreement between the parties justified the claim of the
respondent- Corporation for mninmm consunption guarantee
char ges.

Di sm ssi ng the appeals preferred by the consumner s-
appel l ants, this Court

HELD: 1. 1. Section 21(2) of the Act was applicable to

the licensees other than the local authorities. ' Li censee

as defined in the 1910 Act in Section 2(h) neans any person
licensed under Part 11 to supply energy’. The D.M C., which
is the licensee in the present case is not a |icensee
i censed under Part 11 to supply energy. D.MC. is |licensee
by virtue of the provisions contained in the Del hi Minicipa

Corporation Act, 1957. [136GH, 137A]

1.2.The proviso to Section 22, talks about a separate

supply unless
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he had ‘agreed with the licensee to pay him such mininum
annual sum. 1n the present case, there is no question of
any separate supply or any agreerment in relation to m ninmm
annual sum Section 22 deals wth totally di fferent
situation and has nothing to do with the m ni mum consunpti on
guarantee charges provided as part of the tariff which in
turn was part of the agreenent between the parties. [137E-F]

1.3. The reasons for the revision of ~ minimum consunption

charges, in respect of arc/induction furnaces, were that in
many instances it was noticed that the neters where bulk
supply was made were found to be defective and the
consunption recorded was found to be extrenely low causing
| oss of huge revenue. The arc/induction furnaces nornmally
run continuously and, therefore, the D.E. S.C. was justified
to increase the rate of mnimum consunption guarantee
char ges. The wvariation inthe electricity consuned by
different consumers indicated that the charge of pilferage
of electricity and gross under-utilisation or consunption of
electricity conpared to the sanctioned | oad was not without
foundation. The tabul ated statenment of the consuners  using
i nducti on furnaces placed on record by the respondents deal s

with 52 consuners including nost of the appellants. Thi's
statenment shows large variation of the electricity consumned.
It is surprising that the units are still surviving by

working for a short period. On the assunption that -the
electricity consuned is as per the sanctioned |oad, the
approxi mate number of hours for which the induction furnaces
have been worked in a month has been stated in the said

statenent . There was thus a reasonable basis to assune
theft by substantial nunber of arc/induction f ur naces
CONnsuners. The consuner contracts for a m ni mum supply of

electricity of certain dinmensions and the DDMC. “which is
licensee in the present case, has to buy energy by way of
bul k supply from outside sources and has to keep it readily
avai l abl e for the consunmer for the whole year round. Surely
the consumer, who contracts for such high quantity  of
energy, does so because of its need and not for keeping it
as stand by, wthout paying for, it. No licensee can
possi bly keep such enornpus quantity of electricity in
reserve for a consunmer, nmonth after nmonth, wthout its
consunpti on. That is why in the tariff, which was part of
the agreenment, for LIP consuners there was two part tariff
system partly minimm consunption guarantee charges and
partly for actual energy consuned. [138F-H, 139A-B-D]

1.4.1t was also stipulated that the mninum consunption
guar ant ee
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charges would not be payable if a consuner wutilises or
consunmes 60% of the sanctioned |oad. The rate per unit had
not been changed. It was only the mninum guarantee charges
whi ch has been revised. |[|f a consumer consunes nore than
60% of the sanctioned |oad, then he is not adversely
affected by the revision of the mni mum demand charges from
Rs. 40 per KVA per nonth to Rs. 340 per KVA per nonth. It
is difficult to appreciate or under st and how the
manuf acturers using arc/induction furnaces could have such
variation in the consunption of electricity, as indicated in
the tabul ated statement, except to suggest that there was
large scale pilferage of electricity. It is not easy to
accept that induction furnaces having sanctioned |oads of
nore than 1000 KW consumi ng electricity, if converted into
approxi mate nunmber of hours worked in a nonth at the maxi mum
| oad, being as little as 18.1 hours especially when there
were instances of other induction furnaces consumng far
nore nunber of units per nmonth.” The respondents had to keep
in readiness the supply of energy as per the sanctioned | oad
of various consuners and were incurring expenditure for the
generation, supply or purchase of the sane. When the
consumers were not paying for it, the respondents obviously
had no option but to revise the m ni num demand charges so as
to cover up and nmake good the generating and supply costs.
[ 139E-H, 140A]

1.5.1n the present case, the respondents thenselves have
pl aced figures to denmonstrate the fornmula on the basis of
which the rate of Rs. 340 per KVA has been fixed. e
formula shows that if 60% of theload sanctioned is utillsed
then there is no unreasonableness or excessiveness in the
tariff. [140D]

1.6. The reconmendations of the D.E.S:C. were justified on
facts and were rightly accepted by the DOMC. in raising the
m ni mum consunption guarantee charges to Rs. 340 per K-VA
per nonth for the first 1000 K-VA which are  neither
unreasonabl e nor arbitrary. [140F]

1.7.The tariff was fixed by D.E.S.C. with the approval of
the DDMC. in view of the power conferred under Section 283
of the Corporation Act [140H, 141A]

2.1.The fixation of tariff is a legislative function and
the only challenge to the fixation of such levy can be on
the ground of unreasonabl eness or arbitrariness and not on
denonstrative grounds in the sense that the reasons for the
| evy of charge nust be disclosed in the order
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i mposing the levy or disclosed to the court, so long as it
is based on objective criteria. [140B]

2.2.As bulk consumers belonging to LIP category, /the
consuners of arc/induction furnaces are a class by
thenselves and, in any case, the revisionis as -per the
agreenment between the licensee and the consumers which is
neither unreasonable nor arbitrary and therefore, there 1Is
no discrimnation. Al the appellants had entered into
agreenments with the respondent-Corporation and clause 15(a)
thereof provided that the consuner shall be liable to pay
for whatever surcharge or increase in these rates as my
fromtinme to tinme be levied or made by the Undertaking. Any
other nethod of chargi ng decided by the Undertaking shal
al so be applicable. [140G 134G 135B]

JUDGVENT:
ClVIL APPELLATE JURISDICTION : Civil Appeal No. 1478 of
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1990.
From the Judgnent and Order dated 1.3.90 of the Del hi High
Court in Gvil Wit Petition No. 1744 of 1989.

W TH
CA. Nos. 1474-1476, 1473, 1479-1483, 1477, 1484-1511, 1518,
1543 of 1990 and 4206 of 1991
R K Jain, Harish N. Salve, P.P. Tripathi, Tripurari Ray,
Mukul Mudgal Vineet Kumar, M. Kam ni Jaiswal, Ashok Mat hur
and Ranjit Kumar for the appearing parties.
The Judgnent of the Court was delivered by
YOGESHWAR DAYAL, J. These are batch of appeal s against the
judgrment of Del hi H gh Court dated 1st March, 1990 whereby
the Hi gh Court by a compn judgnent disposed of a bunch of
wit petitions, inter alia, filed by Gulab Rai agai nst the
Muni ci pal Corporation of Del hi and ot hers.
The challenge in the wit petitions was to the Resol ution of
the Municipal Corporation of Delhi (hereinafter referred to
as MC/'D.) whereby it approved the proposal of the Delh
El ectricity Supply Committee (in short DE.S.C.) to enhance
m ni mum consunpt i-on guarantee charges fromRs. 40 per KVA to
Rs. 340 per KVA in respect of arc/induction
130
fur naces.
The petitioners in'the wit petitions had set wup/installed
arc/induction furnaces for the manufacture of castings and
have their factories in Delhi.
One of the inportant rawnmaterials for the wit petitioners
is electricity. Each of the petitioners had obtained
electricity fromthe respondentsand the sanctioned load is
nore than 100 KW5. The exact sanctioned | oad, anmobng the
various wit petitioners, varies, depending upon. the size
and capacity of the furnaces set up by them but each one of
them has a sanctioned | oad of nmore than 100 KW5
The case of the petitioners before the H gh Court was that
Section 283 of the Del hi Miunicipal Corporation Act, 1957
(hereinafter referred to as 'the Corporation Act’) enmpowers
respondent No.1 (D.MC.) to levy charges for the supply of
electricity on such rates as nmay be fixed fromtine to tine
by the DDMC in accordance with law. For the -purpose of
charging the consuner, the DDMC has divided the consumners
in different categories/classes providing for different
tariffs for each category. One of the categories is ’large
i ndustrial power’ (LIP) consuners. The consuners who have a
sanctioned load of 100 KWs fall in the category of |arge
i ndustrial powers. The wit petitioners fall ~under~ this
category as each one of them has a sanctioned | oad of nore
than 100 KW5. For the levy of charges for the ~supply of
electricity there are two systems of tariff! which are
followed, nanely the flat rate systemand the other /two-
part tariff system Under the forner, a flat rate is
charged on the units of energy consuned while the latter
system is neant for big consuners of electricity i.e.
i ndustrial power, and it is comprised of two charges (1)
m ni mum consunption guarantee charges (call ed demand
charges) and (2) energy charges for the actual anount  of
ener gy consuned.
It was the case of the petitioners that two-part tariff
system was applicable to them Under this system an LIP
consumer pays m ni mum guar ant ee consunption charges at the
rate fixed by the respondents. |If the LIP consumer does not
consune the specified mnimumquantity of electricity or no
energy at all even then he has to pay the m ninum guarantee
charges. But in case the consuner consumes nore electricity
that what is prescribed by the mninum guarantee charges
then the consuner pays the m ni mum guarantee charges and
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al so pays the electricity charges for the actual consunption
of electricity beyond the m ni num

131

guarantee charges, in such a manner that the m ninmm
guar ant ee charges are merged in the total bill of
electricity consuned and a rebate is given to the consuner.
In other words, if a consumer consunes nore than the

specified mnimmaquantity of electricity then, in effect,
he win pay for electricity which is actually consunmed by
hi m

For the period from 1985-86 to 1988-89 the respondents had
fixed rates of mnimum consunption guarantee charges at the
rate of Rs. 40 per KVA for 1000 KVA and Rs. 38/ per KVA above
1000 KVA. The tariff for the LIP consuners in respect of

the aforesaid period,  including the mininum guarantee
charges, as fixed by the respondents was as foll ows
(d) Tariff

Demand char ges

First 1000 KVA of billing demand for the nonth

Rs. 40.00 per KVA or part thereof.

Al'l above 1000 KVA of billing demand for the nonth.

Rs. 38.00 per KVA or part thereof.

First 5,00,000 units per nonth at 15 paise per unit.

Al'l above 5,00,000 units per nonth at 84 paise per unit.

Subj ect to:

a maxi mumoverall rate of Rs. 1.10 per KVA without prejudice
to the mnimum paynent as laid down in-item(g) below and
adj ustrment cl ause ‘at (xvii) above under General Conditions
of applications.

Item (g) of the said tariff prescribes that the mnimum bil
woul d be the ampunt of the denmand charges based upon the KVA
of billing demand. Item (g) reads as under: -

"(g) MnimumBill

The anmpunt of the demand charges based upon the KVA

of billing demand.
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The billing as per the aforesaid tariff had been explained
by the petitioners before the High Court with the follow ng
illustration

"(a) If a consunmer with a sanctioned load of 1000 KVA does
not consume any energy in a given nonth, he would be liable

to pay the m ni mum guarantee charge of Rs. 40,000 i.e. 1000
KVA (sanctioned | oad/contracts demand) x 40 (m ni num
guar ant ee char ge) = Rs. 40, 000
Even if he consunmes electricity, but the value of the ~units
actually consuned by himworks out to I ess than Rs.” 40,000
which is the mninmum consunption guarantee charges, even
then he will have to pay the m ni mum consunption guarantee
charges of Rs. 40, 000.
(b)I'n the event one consuner consunes energy of the val ue
of more than Rs. 40,000, then the billing would be-done in
the follow ng manner :-
Assum ng that the consuner consunes 80,000 wunits of
electricity :-

1000 KVA (sanctioned |oad)= Rs. 40,000

X 40 (rate of m nimum

guar ant ee charges).

80, 000 (units consuned)

0. 85 paise (energy charge)= Rs. 68, 000
per unit.  meeeeeeeoea oo

Total Rs. 1,08, 000

In ternms of the tariff, the nmaxi mnum charge cannot be nore
than the over all rate of Rs. 1.10 per wunit consuned.
Therefore, 80,000 units consumed woul d be chargeable at the
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maxi mum rate of Rs. 1.10 per unit which works out to Rs.
88,000. Since the anpbunt of Rs. 1,08,000 is higher than Rs.
88,000 i.e. by Rs. 20,000 a rebate of Rs. 20,000 would be
given to the consumer and the consuner would be billed only
for Rs. 88, 000.
It would be thus evident fromthe above illustration that
the consuner, in any event, has to pay the m ni num guarantee
133
charge even if the value/price of the energy
actually consuned is nmore than the mininum
consunpti on guarantee charges, the amount of
the m ni num consunpti on guarantee gets nerged
into/with the energy charges."
It was then submitted on behalf of the wit petitioners that
the CGeneral Manager of respondent No.2 wote a letter dated
24t h January, 1989 to DE. S.C.inter alia, proposing revision
of rates of m ni mum consunption guarantee charges in respect

of arc/ “induction furnaces. In this letter the GCenera
Manager gave the figures of the fixed expenditure per KW per
nonth. It was stated that the rates of mininmum consunption

guarantee  were fixed 1in71985 and the increase in fixed
expenditure per KW per nonth necessitated the revision of
rates of m ni mum consunpti on guarantee charges. It was al so
mentioned that the transm ssion and distribution | osses were
quite high and they fell into two categories, nanely,
technical |osses and comrercial |osses. The cause for
conmercial | osses was explained by the General Manager in
the follow ng words : -
"The Conmercial |osses are also attributed to
pi | ferage/ fraudulent abstraction of energy
etc. The m ni num consunpti on guarantee being
quite low also attributes to the tendency of
f raudul ent abstracti on of  energy. After
gi ving a serious -thought to reduce the
pi | ferage/ fraudul ent abstraction of energy, it
has been felt desirable to revise the rate of
m ni mum consunpti on/guarantee to a reasonable
| evel so that consumers are not attracted for
such unf air nmeans - and t he rates are
comensurate with the fixed expenditure being
nmeasured by the undertaking."
In the proposal contained in this letter, there was no
suggestion for increase of mninumconsunption charge for
donestic category but for other categories increase was
recormended and in respect of aec/induction furnaces the
i ncrease for nmini mum consunpti on guarantee charge was to be
Rs. 340 instead of Rs. 40 per KVA.
This proposal contained in the letter dated 24th January,
1989 was discussed by the DDE.S.C. inits nmetting held on
9th March, 1989 and the case was referred back to the
Gener al Manager to inform the D.E S C whet her t he
respondent was recovering its dues from the bulk ' supply

consunmers based on their actual consunption. Pur suant
thereto, the
134

General Manager wote another |letter dated 23rd March, 1989
to D.ES.C and inter alia, stated that the billing is
normal |y done on the basis of consunption recorded in the
meters but in many instances it has been noticed that neters
were found to be defective. The consunption recorded was
found to be nmuch Iless than the consunption which was
recorded in the previous year and when conpared to the
connected |oad, the consunption was found to be extremely
less in nany cases causing loss of huge anobunt to the
Undertaking. It was also stated in this letter that for the
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aforesaid reason "the proposal was put up to D.E S.C. for
| evy of higher mninmum consunption charges in the case of
arc/induction furnaces on basis of their load. It is worth
mentioning that these furnaces nornmally run continuously
and, therefore, levy of mninmmcharges is considered jus-
tified."
The aforesaid proposal of the General Manager was accepted
by D.E.S.C. by Resolution dated 30th March, 1989 and it
recommended to the DM C. that the proposed revised rates of
m ni mum consunpti on guarantee charges be approved only in
respect of plastic and arc/induction furnaces in their
respecti ve categories.
Pursuant to the aforesaid Resolution of the D.E S.C., the
D.MC. also vide its Resol ution dated 1st May, 1989 approved
the enhancenent of the m ni num consunpti on guarantee charges
only in respect of arc/induction furnaces to Rs. 340 per KVA
or part thereof instead of Rs. 40/ per KVA
The wit petitions, out of which the present appeals arise,
wer e filed by the owners  of arc/induction furnaces
chal | engi'ng the aforesai d enhancenment of the M ni mum
consunpt i on guar ant ee charges.
The result of the enhancenent by the aforesai d Resol ution of
the D.MC was that for demand charges for the first 1000
KVA of billing demand for the nonth, instead of tariff being
Rs. 40 per KVA or part thereof it was enhanced to Rs. 340
per KVA or part thereof.
It is common case that all the wit petitioners had entered
into agreements wth the DDMC and clause '15(a) thereof
provi ded as foll ows:-
"15(a) The consuner shall pay each nmonth to
the Undertaking for electrical energy supplied
during the preceding nonth such anmount as

shal | be calculated and ascert ai ned in
accor dance
135

with the Rate-Schedule L.1.P. attached hereto.
The rates contained(in the schedule are those
in force at the time of executing this
agreenment. The consuner shall be eligible for
what ever reduction or rebate as nmay be granted
on the rates and shall be liable to pay for
what ever surcharge or increase in these rates
as may fromtine to tine be levied or nade by
the Undertaki ng. Any other nethod of charging
decided by the Undertaking shall also be
applicable.’
The rate schedule of the L.I.P. consumers, which was part of
the agreement, for the year 1988-89 has ‘already . been
repr oduced above.
Various contentions were urged by the appellants before the
H gh Court. One of the nain contentions raised was-that the
provi sions of section 21 of the Indian Electricity Act, 1910
(hereinafter referred to as "the 1910 Act’) apply and the
decision to increase mninumcharges is contrary to section
21(2) of the said Act.
it was submitted that changing the rates at which nininum
charges are to be realised anounts to altering or anending
the conditions of supply and this could not be done without
the previous sanction of the State Government. Adraittedly
the State Government had not, in the present case, granted
the approval for the change in the rates and, therefore, the
proposed increase was in violation of section 21(2) of the
1910 Act. The High Court rejected this subm ssion and held
that in case the local authority was the licensee, no prior
approval of the CGovernnent for changing the rates is
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required in | aw.
It was next submitted before the Hi gh Court that the minimm
guarantee charges can only be levied under the proviso to
section 22 of the 1910 Act. It was subnmitted that under the
proviso to section 22 the licensee can only charge that
amount which will give it a reasonable return on the capita
expenditure and cover standing charges incurred by it in
order to neet the possible maxi num demand. According to the
| earned counsel the respondents have to satisfy the Court
that the m ni num demand charges have been raised to Rs. 340
fromRs. 40 and that the additional capital expenditure had
been incurred which would justify Rs. 340 being charged as a
reasonabl e return on the said capital expenditure.
The High Court rejected this subm ssion and took the view
that apart
136
from proviso to -section 22, ~the agreenent between the
parties justified the claimof the D MC for mninum
consunpti on guar antee charges.
The next subm ssion of the appellants was that the tariff
viz-a-viz _a -consuner owning arc furnace was violative of
Article 14 of the Constitution in as nuch as the other bulk
consumers in the category of LIP consuners have not been so
treat ed. The High Court rejected this contention also and
di smssed the wit petitions.
Before wus also the argunments have been uged by the various
counsel who appeared during the hearing of the batch of the
appeal s on simlar |ines.
Before considering the first ~submssion based on t he
provisions of section 21(2) of the 1910 Act it would be
useful to notice the provisions thereof-. Section 21(2)
reads as follows :-
"21(2) A licensee may. wth the ' previous
sanction of the State Government, given  after
consulting the State Electricity Board and
also the local authority, where the |icensee
is not the local ‘authority, make conditions
not inconsistent with this Act or ‘with his
licence or with any rules nade under this Act
to regulate his relations with persons who are
or intend to become consumers, and may, wth
the like sanction given —after the I'i ke
consultation, add to or alter or anmend any
such conditions; and any conditions nade hy a
i censee w thout such sanction shall be  nul

and void :
Provi ded that any such conditions nmade before
that 23rd day of January, 1922 shall, if

sancti oned by the State Gover nirent on
application nmde by the |icensee before/ such
date; as the State Governnent nay, by genera
or special order, fix in this behalf, be
deemed to have been made in accordance wth
the provisions of this Sub-section.™

It will be noticed that this provision is applicable to the

i censees other than the local authorities. "Licensee" as

defined in the 1910 Act in section 2(h) neans ’'any person

i censed under part Il to supply energy’. The D.MC., which

is the licensee in the present case is not a |I|icensee

i censed under part 11 to supply energy. D.MC. is |licensee

by virtue of the

137

provi sions contained in the Del hi Municipal Corporation Act,

1957.

Coming to the second subm ssion urged before the Hi gh Court
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the provisions of section 22 of the 1910 Act nay be noticed

"22. Obligation on licensee to supply energy
where energy is supplied by a |licensee, every
person within the area of supply shall, except
insofar as is otherw se provided by the terns
and conditions of the licence, be entitled, on
application, to a supply on the sane terns as
those on which another person in the sane area
is entitled in simlar circunstances to a
correspondi ng supply :
Provided that no person shall be entitled to
demand, or  to continue to receive, from a
licensee a supply of energy for any prem ses
havi ng a separate supply unless he has agreed
with the licensee to pay to himsuch m ninmm
annual sum as wll give him a reasonable
return _on the capital expenditure, and wl]l
cover other standing charges incurred by him
in - order to neet the possible nmaxi mum demand
for those prem ses, the sum payable to be
determ ned in case of difference or dispute by
arbitration.'
The reliance before us was placed by the |earned counsel for
the appellants on the proviso to section 22. It wll be
noticed that the proviso talks about “"a 'separate supply
unless he has agreed with the licensee to- pay him such
m ni mum annual sum. In the present case ‘there is no
guestion of any separate supply or any agreement in relation
to mninmum annual sum Section 22 deals wth totally
different situation and has nothing to do with-the m ninmm
consunpti on guarantee charges provi ded as part of the tariff
which intern was part of the agreenent between the parties.
In the present case, on facts, the challenge is to the
tariff. As stated above, the tariff is the two part tariff
system The two part tariff systemis conprised of two
char ges (i) m ninmm consunption guarantee charges «called
denmand charges and (ii) energy charges for the actual anount
of energy consuned. Under this systeman LIP consuner pays
a m ni mum guar ant ee consunption charges at the rate fixed by
the DMC If the LIP consuner does not consune the
specified mnimmaquantity of electricity or no energy at
all even then he has to pay m ni mum consunpti on guar an-
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tee charges. But in case the consumer consunes  nore
electricity than the minimum then the consuner pays the
electricity char ges for the act ual consunpti on of

electricity beyond the mninmum consunption guar ant ee
charges, in such a manner that m ni mum consunption guarantee

charges are nerged in the total bill for electricity
consunmed. In other words, if a consumer consunes nore than
the specified minimum quantity of electricity then, in
effect, he wll pay for electricity which is actually
consumed by him As stated earlier the appellants  have
obtained licenses for the supply of electricity to a
sanctioned |oad of nmore than 100 KWand they fall in the

category of LIP and the two part tariff is applicable to
them For the period 1985-86 to 1988-89 the respondents had
fixed rates of mnimum consunpti on guarantee charges at the
rate of Rs. 40 per KVA for 1000 KVA and Rs. 38 per KVA for
consunpti on above 1000 KVA.

W had already noticed the reasons which persuaded the
DE.S.C. to justify & reconmend the increase in mnimm
consunpti on guarantee charges to the DDMC. The commercia

| osses nentioned in the letter of the General Manager were
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attributed to pilferage/fraudulent abstraction of energy
etc. The m ni mum consunpti on guarantee charges being quite
low also attributed to the tendency of f raudul ent
abstraction of energy and it was after giving a serious
thought to reduce the pilferage/fraudul ent abstraction of
energy, the D.MC felt desirable to revise the rate of
m ni mum consunpti on guarantee charges to a reasonable |eve
so that consumers are not tenpted to adopt such unfair neans
and the rates are commensurate with the fixed expenditure
being neasured by the undertaking. The reasons for the
revision of mninmm consunption charges, in respect of
arc/induction furnaces, were that in nmany instances it was
noticed that neters where bul k supply were nade were found
to be defective and the consunption recorded was found to be

extremely low causing |oss of huge revenue. The
arc/induction furnaces normally run continuously and,
therefore, it was justified to increase the rate of
consunpti on guar ant ee charges. The wvariation in the

el ectricity consumed by different consunmers indicated that
the charge of pilferage of electricity and gross under-
utilisation or consunption of electricity conpared to the
sanctioned | oad was not wi thout foundation. The respondents
had pl aced on record a tabul ated statenment of the consuners
usi ng i nduction furnaces before the H gh Court. If we |oo0k
at the said chart reproduced in the judgnent of the High
Court under appeal it deals with 52 consuners includi ng nost
of the appellants. This statenent shows | arge variation of
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the electricity consuned, particularly at serial Nos. 2, 13,
15, 26 & 44. If. we look at consumer at serial No. 14 it
shows that the unit worked only for 29 hours in the whole
nonth as per the consunption per unit per nonth. \Wereas the
unit at serial No. 26, had a sanctioned |oad of 1573.11 KWS
t he approxi mate number of hours worked by it in a nmonth were
106 i.e. little more than 4 daysin nonth. It is surprising
that the units are still surviving by working for a short
period. On the assunption that the electricity consuned is
as per the sanctioned | oad the approxi mate nunber of / hours
for which the induction furnaces have been worked in a nonth
has been stated in the said statement. There was thus a
reasonable basis to assume theft by substantial —nunber  of
arc/induction, furnaces consuners It will be noticed that
consunmer contracts for a mninmumsupply of electricity of
certain dinensions and the DM C. which is licensee in the
resent case, has to buy energy by way of bulk supply  from
out si de sources and has to keep it readily available for the
consumer for the whole year round. Surely the consumer, who
contracts for such high quantity of energy, does so, because
of its need and not for keeping it as stand by, without
paying for it. No |licensee can possibly keep such enornous
quantity of electricity in reserve for a consuner, nonth
after nonth, wthout its consunption. That is why in the
tariff, which was part of the agreenment, for LIP consuners
there was two part tariff system partly mninum consunption
guarantee charges and partly for actual energy consuned.

It was also stipulated that the minimm consunption
guarantee charges would not be payable if a consuner
utilises or consunmes 60% of the sanctioned load. The rate
per wunit had not been changed. It was only the mininum
guarantee charges which has been revised. |If a consuner
consunmes nore than 60% of the sanctioned |oad, then he is
not adversely affected by the revision of the m ni mum dermand
charges from Rs. 40/- per KVA per nonth to Rs. 340/- per KVA
per nonth. it is difficult to appreciate or understand how
the manufacturers using arc/induction furnaces could have
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such variation in the consunption of electricity, as
indicated in the tabul ated statenment, except to suggest that
there was large scale pilferage of electricity. It is not
easy to accept that induction furnaces having sanctioned

loads of more than 1000 KW consuming electricity, if
converted into approxi mte nunber of hours worked in a nonth
at the maximum load, being as Ilittle as 18.1 hour s

especially when there were instances of other induction
furnaces consuning far nore nunber of units per nonth. The
respondents had to keep in readiness the supply of energy
140

as per the sanctioned | oad of various consumers and were
i ncurring expenditure for the generation, supply or purchase
of the sane. When the consuners were not paying for it, the
respondents obviously ~had no option but to revise the
m ni mum demand charges so-as to cover up and nmake good the
generating and supply costs.

Apart from that the fixation of tariff is a |legislative
function and the only challenge to the fixation of such |evy
can be on the ground of unreasonableness or arbitrariness
and not —on -denonstrative grounds in the sense that the
reasons for the levy of charge nust be disclosed in the
order inmposing the |evy or disclosed to the court, so |ong
as it is based on objective criteria.

In the present case the respondents thensel ves have placed
figures to denonstrate the fornmula on the basis of which the
rate of Rs. 340 per KVA has been fixed.. The fornula shows
that if 60% of the |oad sanctioned is utilised then there is
no unreasonabl eness or_ excessiveness in the tariff. It was
explained that if the furnaces in question work for 24 hours
a day for 25 days in a nonth at a |oad factor of = 60% the
consunpti on against 1 KWwould be equal to 1 x 24 x 25 x .60
= 360 wunits. Over all energy consunption rate (demand
charges proportionate to one unit + per unit energy rate) is
Rs. 1.10 per unit. The total anount per KWper nonth 360 x
1.10 = Rs. 396. Again the consunption per KVA at the rate
of 0.85 (power factor) would come to 306 units and/'a tota
amount per KVA per nonth at the rate of Rs. 1.10 ‘per/ unit
woul d cone to Rs. 336.60 ps. i.e. rounded to Rs. 340 for the
pur pose of m ni mum consunpti on guar antee charges.

W are thus satisfied that the recomendations of the
DE S C were justified on facts and were rightly accepted
by the DDMC. in raising the mnimum consunption guarantee
charges to Rs. 340 per KVA per nonth for the first 1000 KVA
whi ch are neither unreasonable nor arbitrary.

Coming to the plea of discrimnation it will be noticed that
as bul k consumers belonging to LIP category the consuners of
arc/induction furnaces are of a class by thenselves and in
any case the revision is as per the agreenment between the
i censee and the consunmers which i s neither unreasonable nor
arbitrary and thus the plea of discrimnation has no nerit.
The tariff was fixed by DE.S.C. with the approval 'of the
DMC in
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view of the power conferred under section 283 of the
Corporation Act. Again in viewthe proviso to Section 277
of the Corporation Act no argunments were addressed on
various clauses of the Schedule to the Indian Electricity
Act, 1910.

There is thus no nerit in these appeals and the sane are
accordingly dismssed with costs.

N. P. V. Appeal s di sm ssed.
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