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ACT:

Bonbay Tenancy  and Agricul tural Lands Act, 1948-S. 40-
Scope of -Whether heirs of a protected tenant who di ed before
the commrencenent of the 1956 Amendnent” Act are entitled to
recover possession fromthe |andlord.

HEADNOTE:

Section 3 of the Bonbay Tenancy Act, 1939 classified a
tenant as a protected tenant in respect of any land if he
had held such land continuously for a period of six years
i medi ately preceding 1st January, 1938 to 1st January, 1945
and had cultivated such | and personally during that period.
Tenancy held by a protected tenant could be term nated only
in the circunstances stated in s. 5 as for exanple, failure
to pay arrears of rent subletting and so on.  Section 7
provided that the landlord could recover possession of the
land from the protected tenant on the ground that _he
bonafi de required such and for the purpose of cultivating it
personally or for a non-agricultural purpose. |[If  after
taki ng possession of the I|and he ceased to use it for that
purpose at any tine wthin 12 years fromthe date on which
he took possession the landlord was required to  restore
possession of the land under s. 7(2) to the protected
tenant. The Act also defined that a protected tenant shal
i nclude his heirs by an explanation to this section.

The 1939 Act was repealed and replaced by the Bonbay
Tenancy and Agricultural Lands Act, 1948. This “Act also
enpowered the landlord to ternminate the tenancy @of a
protected tenant by giving the tenant one year’s notice in
witing if he bonafide required the land for any of the
purposes nentioned in the Act and the grounds on which a
tenancy could be termnated were al so enunerated in the Act.
A provision simlar to s. 7(i) of the 1939 Act was contai ned
in s.34(i) of this Act. The 1948 Act did not contain
provi sions corresponding to Explanation (ii) to s. 7 of the

1939 Act declaring that a tenant shall include his heirs.
Section 40 provided that if a protected tenant died the
| andl ord shall offer to continue the tenancy on the sane

terms on which such tenant was holding it at the time of his
death, to the heir or heirs of the deceased tenant. The
Expl anation to s. 40 declared that a heir neant the linea
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descendant of a tenant or his adopted son and failing both,
hi s wi dow.

The 1948 Act underwent substantial changes in 1956.
Section 40 as anmended in 1956 provided that on the death of
the tenant the landlord shall be deened to have continued
the tenancy on the sanme terns and conditions on which such
tenant was holding it at the tinme of his death to such heir
or heirs of the deceased tenant as my be wlling to
continue the tenancy.

The land in dispute belonging to the appellants was
held by the respondent’s father who was a protected tenant
within the meaning of that term in the 1939 Act. In June,
1950 the appellants recovered possession of the
573
land allenging that they needed it for their persona
cultivation. In 1951 the potected tenant died. In 1962 the
| andl ords sold a part of the | and, whereupon the respondents
who were the heirs of the late protected tenant filed a
petition alleging that the |landlords had ceased to cultivate
the land " personaily wthin 12 years from the date of
di spossession of the protected tenant and, therefore, they
were entitled to recover possession of the land. Wile the
Aval Karkun and the Deputy Collector held in favour of the
heirs of the tenant, the Revenue Tribunal allowing the
revision application of the | andl ords di sm ssed the
application of the tenant/respondents. =~ The Hi gh Court in a
petition under Art. 226 of the Constituton reversed the
order of the Revenue Tribunal

In appeal to this Court it was contended on behal f of
the appellants that the right of a protected tenant whose
tenancy had been determ ned and who had been di spossessed of
the land wunder s. 39 of the Bonbay Tenancy and Agricul tura
Lands Act was a right which was personal” to the tenant
hi nsel f and, which could not for that reason be exercised by
the tenant’s heirs.

Al'l owi ng the appeal
N

HELD: The contrast between s. 40 before and after its
amendnent in 1956 was that while after the amendnent, the
heirs of the tenant were automatically deemed to succeed to
the tenancy there was no such deeming before the 1956
amendment. The | andl ord was nerely required to make an offer
and it was not stipulated what would happen if he did not
nake the offer. Wiere the |andlord had obtai ned possession
of the land for cultivating it personally there coul d be no
guestion of meking an offer to continue the tenancy. The
1948 Act before its amendment in 1956 contai ned no provision
corresponding to Explanation (ii) to s. 7 of the 1939 Act.
Therefore under the provisions of 1948 Act as it stood
before the 1956 anendrment the right of a tenant to recover
possession of the land fromthe |andlord who had obtained
possessi on of such land on the ground that he required it to
cultivate it personally was not a heritable right. [581 B-E]

Expl anation (ii) tos. 7 of the 1939 Act expressly
provided that for the purpose of that section a tenant
i ncluded his heirs. The position under the 1948 Act after
its amendment in 1956 as could be seen fromss. 4B and 40
was that the tenancy under the Act was heritable. Wen it is
found that the tenancy was heritable the right given to the
tenant may be exercised by the heirs of the tenant also. In
the instant case death of the protected tenant occurred in
1951 i.e. before the 1956 Act cane into force. His heirs had
therefore no right to recover possession fromthe | andl ords.
[579 G H 581 B]

Vasant Hariba Londhe v. Jagannath Ranchandra Kul karn
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71 B.L.R 12; Bai Jama v. Bai Dhani, 61 Bom L.R 419;
Thakorelal v. Gujarat Revenue Tribunal, Al.R 1964 Qj.
183; Damadilal & Os. v. Pareshram & O's., AR 1976 SC
2229

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Civil Appeal No. 1296 of
1969.

Appeal by Special Leave fromthe Judgnent and order
dated 11-11-1968 of the Bonbay Hi gh Court in Special Civi
Application No. 1080/ 65.

574

M C. Bhandare, B. Datta and K K. Mnchanda for the
Appel | ant .

A. N. Karkhani's forthe Respondent.

The Judgenent of ‘the Court was delivered by

CHI NNAPPA REDDY, J.-In respect of an extent of ten
acres and 23 guntas of land in Survey No. 215 of Village
Nat har e, Haranax, one Tukaram Patla Power was a protected
tenant under the provisions of the Bonbay Tenancy Act, 1939,
as amended by Act 26 of 1946. The landlords, Vitha
Kul karni, Vasudeo Kul karni and Krishnaji Kul karni gave a
notice to Tukaramon ~8th March, 1948 under Section 7(1) of
the Bonbay Tenancy Act, 1939, alleging that they required
the land for their personal cultivation. |In Decenber, 1948,
the Bonbay Tenancy Act, 1939 was repeal ed and repl aced by
the Bonmbay Tenancy and Agricul tural Lands Act (57 of 1948).
There after, on 25th. April, 1949, the Kulkarni brothers
filed Tenancy Case No. 102 of 1949, before the Aval Karkun
to recover possession of the land  from Tukaram The
application was dism ssed by the Aval Karkun on 29th August,
1949, but in Tenancy Appeal No. 20 of ~ 1950 filed by the
| andl ords, the Collector of South Satara, Sangli, by his
order dated 9th May, 1950, directed that possession of the
| and should be given to the Kul karni brothers. The l'andl ords
accordingly recovered possession of the land on 18th June,
1950. Tukaram died on 31st August,  1951. On 18th April
1961, Vasudeo Kul karni executed a deed of conditional sale
in favour of Sopan Power in respect of a joint 1/9th share
inthe land. It was recited in the deed that possessi on was
delivered to Sopan but that was di sputed. However, on 27th
June, 1962, Sopan executed a deed of reconveyance i n favour
of Vasudeo Kulkarni. On 16th April, 1962, Vithal Kulkarn
executed a deed of sale in respect of his 1/3rd share in the
land in favour of Bapu Bhau More and Vilas Ganpati Mre. On
7th July, 1962, Tukaramis heirs filed Tenancy Case No. 87 of
1962 agai nst the Kul karni brothers and their alienees, under
Section 37 and Section 39 of the Bonbay Tenancy and
Agricultural Lands Act alleging that the landlords had
ceased to cultivate the lands personally within twelve years
fromthe date of dispossession of the tenant (Tukaran) and,
therefore, they were entitled to recover possession of the
l and. The Aval Karkun nade an order in favour of Tukaranis
heirs on 26th Novenber, 1963. The order was confirmed by the
Speci al Deputy Collector on 31st March 1964. The | andl ords
and their alienees preferred Revision Applications before
the Mharashtra Revenue Tribunal. The Revenue Tribuna
al  owed the Revision Applications on 27th Cct ober, 1964, and
di smssed the application of Tukaramis heirs filed under
Sections 37 and 39 of the Bonbay
575
Tenancy and Agricultural Lands Act. Tukaram s heirs invoked
the jurisdiction of the H gh Court under Article 226 of the
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Constitution. The H gh Court of Bonbay by its judgment dated
11t h Novenber, 1968 allowed the Wit Petition, quashed the
order of the Tribunal and restored the order of the Ava
Karkun as affirmed by the Special Deputy Collector. The
three Kul karni brothers, Bapu Bhau More and Vil as Ganapati
More, have preferred this appeal by special |eave.

Shri M C. Bhandare, |earned Counsel for the appellants
argued that the right of a protected tenant whose tenancy
had been determ ned and who had been dispossessed of the
 and under Section 39 of the Bonbay Tenancy and Agricultura
Lands Act was a right which was personal to the tenant
hi nsel f and, which could not for that reason be exercised by
the tenant’s heirs. He argued that whatever may be the right
of the heirs of a protected tenant dying subsequent to the
Anmendi ng Act of 1956, the heirs of a protected tenant who
di ed before the commencenent of the 1956 Anending Act had no
right to recover possession fromthe [|andlords. He urged
that there was a substantial difference between Section 40
of the Bonbay Tenancy and Agricultural Lands Act as it stood
before and ~after the 1956 amendnment. He submitted that the
decision of the Full Bench of ~the H gh Court of Bonbay in
Vasant Hariba Londhe v.~ Jagannath Ranchandra Kul karni, (1)
applied to cases where the tenant died after the Amending
Act of 1956 and not ‘before. Some other contentions were al so
raised to which it /is unnecessary to refer.

Shri A N.  Karkhani s, | earned Counsel for the
respondents, who presented the case of the respondents
exterermely well, drew our attention to the provisions of the

Bonbay Tenancy Act and the Bonbay Tenancy and ‘Agricul tural
Lands Act before and after it was anended in. 1956. He
submitted that a conprehensive view of the provisions of the
Act showed that the right given to the protected tenant was
heritabl e and, therefore, the heirs of Tukaram were entitled
to exercise the right given to the tenant under Section 37
of the Act. He submitted that the position was not different
even under Section 40 of the Bombay Tenancy and Agricultura
Lands Act as it stood before the 1956 anendnent., He al so
advanced sone other minor contentions which we do not
consi der necessary to nention here.

The Bonbay Tenancy Act, 1939 preceded the Bonbay

Tenancy & Agricultural Lands Act, 1948. Chapter 111 of the
Bonbay Tenancy Act, 1939 (Section 13A to Section 26) dealt
with tenants generally, while Chapter Il (Sections 3to 13)

of the Act dealt with a special class of tenants described
in the Act as protected tenants. Section 3

576

classified a tenant as a protected tenant in respect of any
land if he had held such land continuously forl a period of
six years imrediately preceding 1st January 1938 to 1st
January, 1945 and had cultivated such | and personal 'y during
the aforesaid period. Section 3A was introduced by way of
amendnment in 1946 and it provided that every tenant shall be
deenmed to be a protected tenant for the purpose of the Act,
on the expiry of one year fromthe date of comng into force
of the anending Act. Section 5 enunerated the rights and
liabilities of a protected tenant and it was expressly
provi ded that the tenancy of |and held by a protected tenant
shall not be terninated unless the tenant failed to pay the
arrears of rent for a specified period or before the
specified date or had done any Act which was destructive or
partly injurious to the Iland or had sub-divided or sub-I|et
the land or failed to cultivate personally or had used the
land for a purpose other than agricultural. Section 7(1)
invested the landlord with a special right to determne
protected tenancy by giving the protected tenant one year’s
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notice in witing on the ground that he bonafide required
the land for the purpose of cultivating the | and personally
or for a nonagricultural purpose. Section 7(2) provided that
if after taking possession of the land after the term nation
of the tenancy the landlord failed to use it for the purpose
for which he had obtained possession wthin one year from
the date on which he took possession or ceased to use it for
that purpose at any tine within twelve years fromthe date
on which he took possession, the landlord shall restore
possession of the land to the tenant whose tenancy was
term nated by himunless the tenant had refused in witing
to accept the tenancy on the sane terns and conditions as
before or that the tenant, on an offer being made to himin
witing, had failed to accept the offer within three nonths
of the receipt thereof. Explanation Il to Section 7 provided
"For the purposes of this Section a tenant shall include his
heir as specifiedin sub-section (3) of Section 9". Section
9(3) specified that " the Ilineal male descendants of a
protected tenant or his adopted son, or, in absence of any
i neal mal e descendant or an adopted son, his wi dow shall be
deened to  be his heirs for the purposes of this section
Section 9(1) provided that if a protected tenant died, the
| andl ord should continue the tenancy on the sanme terns and
conditions on which the protected tenant was holding it at
the time of his death to such one of hi's heirs who, within
four nonths of the /death of such tenant,  gave notice in
witing to the landlord that he is willing to hold the |and
on such terns and conditi ons.

The Bonbay Tenancy Act, 1939, was repeal ed and repl aced
by the Bonbay Tenancy -and Agricultural Lands Act, 1948.

Chapter 11

577

of the Act (Section 3 to Section 30) contained 'Genera
provi sions regarding Tenancies' while Chapter IIl (Section
31 to Section 43) dealt wth ' Protected tenants, their
special rights and privileges . ’Tenant’ was defined to nean

an Agriculturist who held the land on | ease and to include a
person who was deened to be a tenant under the provisions of
the Act. ’'Protected tenant’ was defined to nmean-a protected
tenant under Section 31 of the Act. Section 5 prescribed
that no tenancy of any land shall be for a period of |ess
than ten years and further provided that at the end of the
said period and thereafter at the end of ten years, in
succession, the tenancy shall, subject to the provisions of
sub-section (2) and (3), be deemed to be renewed for a
further period of ten years on the same terns and
conditions, notw thstanding any agreenent to the contrary.
Section 5(3) provided that a tenancy was liable to be
term nated on any of the grounds nentioned in Section 14.
Section 5(2) further enpowered the landlord to ternmnate the
tenancy by giving the tenant one year’'s notice in witing if
he bonafide required the land for any of the purposes
specified in Section 34(1). Section 14 enunerated certain
general grounds which entitled a landlord to term nate the
tenancy, such as non paynent of rent within the prescribed
peri od, doing of an act which was destructive or pernanently
injurious to the land, division of the land in contravention
of Section 27, sub-letting, failure to cultivate personally
and use of land for a purpose other than agriculture.
Section 31 declared as protected tenants persons who were
deened to be protected tenants under Sections 3, 3A or 4 of
the Bonmbay Tenancy Act, 1939. Section 32 clothed the
protected tenant wth the right to purchase from the
l andl ord the Iand held by himas a protected tenant. Section
34(1) gave to the landlord a special right to term nate the
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tenancy of a protected tenant by giving him one year’'s
notice in witing that he required the land for cultivating
personally or for any non agricultural wuse for his own
pur pose. Section 34(1) of t he Bonbay Tenancy and
Agricultural Lands Act, 1948, <corresponded to section 7(1)
of the Bonbay Tenancy Act, 1939. Section 37 of the 1948 Act
provided that if after taking possession of the |Iand after
term nating the tenancy under Section 34(1), the landlord
failed to wuse it for the purpose for which he had obtained
possession within one year fromthe date on which he took
possession or ceased to use it for that purpose at any tinme
within twelve years from the date on which he took

possession the landlord shall restore possession to the
tenant whose tenancy was ternmnated by him unless he
obtained from the tenant his refusal in witing to accept

the tenancy on the -same terns and conditions or the tenant
had failed to accept the offer made by himin witing to

gi ve possession of ~the land on the same terms and
condi tions. Section
578

37(1) of ~the 1948 Act corresponded  to Section 7(2) of the
1939 Act. One noticeable feature in the 1948 Act was that

there was no provision corresponding to Explanation Il to
Section 7 of the 1939 Act which declared that for the
purposes of Section 7 a tenant shall include his heir as

specified in Sectioon 9(3) of that Act. This was a
significant om ssion. Section 39 of the 1948 Act enabl ed the
tenant to nake an' application wherethe |andlord failed to
conply with the provisions of Section 37.  Section 40
provided that if a protected tenant died the |andlord shal
offer to continue the tenancy on the sane terns on which
such tenant was holding it at the tinme of his death to the
heir or heirs of the deceased tenant. The Explanation to
Section 40 declared that for the purposes of the Section, an
heir neant the lineal male descendants of a tenant or his
adopted son and failing both, his w dow Section 40 of the
1948 Act replaced Section 9 of (the 1939 Act though not in
t he same terns.

The 1948 Act underwent some substantial amendments in
1956. ' Tenant’ under the Anended Act was defined to include
a protected tenant and the provisions relating to the
special rights and privileges of the protected tenants
contained in Chapter IIl of the Act were extended to al
tenants. Instead of providing as Section 5 of the unanended
Act did, that no tenancy shall be for a period of |ess than
ten years, and for renewal of the tenancy for ten year
periods there after, Section 4B of the anended Act provided
that no tenancy of any land shall be term nated merely on
the ground that the period fixed by the agreenent or usage
had expired. Section 31 of the 1948 Act as it /stood
originally was repealed and replaced by a new Section 31
whi ch substantially enacted the provisions of Section 34 of
the Act as it stood before the anendment. What was Section
37 of the Act before amendnent continued to be Section 37
after the amendnment. Section 40 was amended and it —was
declared that on the death of a tenant, the |andl ord shal
be deenmed to have continued the tenancy on the sane terns
and conditions on which such tenant was holding it at the
time of his death to such heir or heirs of the deceased
tenant as may be wlling to continue the tenancy. In this
appeal we are concerned wth Section 40 as it stood before
it was amended in 1956. In order to understand the rea
controversy between the parties it is necessary to extract
here Section 40 both as it stood before and after the 1956
amendment. Before the 1956 anendment Section 40 was as
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fol | ows:

"If a protected tenant dies, the I|andlord shal
offer to continue the tenancy on the sane terns and
condi tions on

579
whi ch such tenant was holding it at the time of his
death to the heir or heirs of the deceased tenant:

Provided that the offer required to be nade by the
 and-1ord under this section shall be made in witing:

Provided further that if any heirs of the deceased
tenant do not agree to continue the tenancy on the sane
ternms and conditions on which the deceased protected
tenant was holding the land, the Collector may sel ect
an heir or heirs who is or are willing to continue the
tenancy on the same terns and conditions. The decision
of the Collector shall be final

Expl anation: - For the - purposes of this section, an
heir means the lineal nale descendants of a tenant or
his adopted son and failing both his w dow who has not
remarried".

Section 40 as it stood after the 1956 amendment is as
fol | ows:

"(1) \Where a tenant (other than a pernmanent
tenant) dies, ‘the landlord shall be deemed to have
continued the/ tenancy on the sanme terns and conditions
on which such tenant was holding it at the tine of his
death, to such heir or heirs of 'the deceased tenant as
may be willing to continue the tenancy.

(2) Where the tenancy-is inherited by heirs other
than the wi dow of the deceased tenant, such w dow shall
have a charge for maintenance on the profits of such
| and".

The question for consideration is whether the heirs of
a tenant whose tenancy was term nated by the landlord on the
ground that he required the |and for his persona
cultivation were entitled to exercise the right which the
tenant would have, if alive, to( obtain possession of the
land if the landlord ceased to cultivate the |and at any
time within twelve years after he obtained possession, in
ot her words, whether the right of the tenant to have the
possession of the land restored on the failure of the
landlord to cultivate the | and personally at any time during
the twelve vyears subsequent to his obtaining possession was
a heritable right. The position was clear under the Bonbay
Tenancy Act, 1939. Explanation Il to Section 7 of that Act
expressly provided that for the purposes of the Section a
tenant included his heirs, as specified in Section 9(3). The
position under the Bonbay Tenancy and Agricultural Lands
Act, 1948, after it was anended in 1956 is also quite clear.
Section 4B and Section 40 show that the tenancy under the
Act is heritable. As already nentioned, while Section 4B
provides for the continuation of the tenancy even after the
expiry of the period fixed by the agreement or ' usage,
Section 40
580
expressly provides for the continuation of the tenancy on
the death of the tenant, the heirs of the tenant stepping
into the position of the tenant. Once it is found that the
tenancy is heritable it follows that the right given to the
tenant under Section 37(1) may be exercised by the heirs of
the tenant also. A Full Bench of the H gh Court of Bonbay in
Vasant Hariba Londhe v. Jagannath Ranthandra Kul -karni (1)
came to the sanme conclusion, Kotwal, C.J. observed:

"Section 40(1) provides that where a tenant other
than a pernmanent tenant dies, the landlord shall be
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deened to have continued the tenancy on the sanme termns
and conditions on which such tenant was holding it at
the time of his death, to such heir or heirs of the
deceased tenant as may be wlling to continue the
tenancy. It will be noticed that prior to the anendnment
of the Tenancy Act by the Bombay Act Xl Il of 1956 this
section was worded thus "If a protected tenant dies,
the landlord shall offer to continue the tenancy on the
sane ternms and conditions on which such tenant was
holding it at the time of his death to the heir or
heirs of the deceased tenant..." The expression used in
the old S. 40 was "offer to continue the tenancy” and
there was no indication whatever as to what was to
happen if the offer was not nmade but by the anendnent
made by the Amending Act XIIl of 1956, sub-s. (1) was
wholly re-cast and now there is no question of the
landlord merely making an offer to the tenant to
continue the tenancy on the sane terns and conditions,
but on the other hand, the section provides that "the
| andl ord shall be deened to have continued the tenancy
on the sanme terns _and conditions". The anmendnent,
therefore, neets precisely the argunent that 1is here
advanced that the heir succeeding to the erstwhile
tenant does not continue as a tenant on the sane terns
and conditions. Besides, the new section introduced a
fiction by the use of the words "deened to have
continued the tenancy" and therefore, whatever nay have
been the position prior to the amendnent, s.40 as it
now stands after the Amending Act XIlI of 1956
automatically confers on the heir a tenancy on the sane
terns and conditions as were applicable to the deceased
tenant".
The |l earned Chief Justice then referred to the decisions in
Bai Jamma v. Bai Dhani (2) and Thakorel al” v. Gujarat Revenue
Tri bunal (3) and
581
di stingui shed the two cases on the ground that on 'the date
on which the death of the tenant took place in those cases
Section 40 as amended in 1956 had not come into /force,
whereas, in the case before the Full Bench-the tenant had
died after Section 40 was amended in 1956. In the case now
bef ore us, however, the death of the tenant took place
before the Bonbay Tenancy and Agricultural Lands Act was
amended in 1956. W have already extracted Section 40 before
and after it was anended in 1956. The contrast i's apparent.
Whi | e under the amended Section 40 the heirs of the tenant
were automatically deemed to succeed to the tenancy there
was no such "deemi ng" before the 1956 anendnent.. The
| andl ord was nerely required to make an offer and it was not
stipulated what would happen if he did not nmake the offer.
Were the |andl ord had obtai ned possession of the land under
Section 34 for cultivating the |and personally, there could
be no question of making an offer to continue the tenancy
since such an offer would be an exercise in futility. There
was also the significant circunstance that the 1948 Act
(before it was anended in 1956) contained no provision
corresponding to Explanation Il to Section 7 of the 1939
Act. The only reasonable conclusion, therefore, is that
under the provisions of the Bonbay Tenancy and Agricul tural
Lands Act, 1948, as it stood before it was amended in 1956,
the right of a tenant to recover possession of land froma
| andl ord who had obtained possession of such land on the
ground that he required it to cultivate it personally was
not a heritable right.
Shri Karkhanis, |earned Counsel for the respondents
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relied on the decision of this Court in Damadilal & O's. v.
Parashram & Ors. (1) and argued that a statutory tenancy was
heritable |ike a contractual tenancy. This Court did not |ay
down the wi de proposition that every statutory tenancy was
heritable but the Court did quite definitely |ay down that
it would be wong to inmport the notions of English |aw
relating to "statutory tenancy" and on that basis to hold
that it was not transferable or heritable. It was observed
by A C. CGupta, J., as foll ows:

"We find it difficult to appreciate howin this
country we can proceed on the basis that a tenant whose
contractual tenancy has determ ned but who is protected
agai nst eviction by the statute, has no right of
property but only 'a personal right to remain in
occupation, wi thout ascertaining what his rights are
under the statute. The concept of a statutory tenant
having no estate or property in the prem ses which he
occupies is derived fromthe provisions of the English
Rent

582
Acts. But— it is not-clear how it can be assumed that
the position is the sane in this country w thout any
reference to the provisions of the relevant statute.
Tenancy has its origin in contract. There is no dispute
that a contractual tenant has an estate or property in
the subject-matter of the tenancy, and heritability is
an incident of the tenancy. It ~cannot be assuned,
however, that with the deternmination of the tenancy the
estate nust necessarily disappear and the statute can
only preserve his status of irrenovability and not the
estate he had in the premses in his occupation. It is
not possible to claim that the "sanctity" of contract
cannot be touched by legislation. 1t is therefore
necessary to examine the provisions of the Miudhya
Pradesh Accommopdation Control Act, 1961 to find out
whet her the respondents’ predecessors in interest
retained a heritable interest in the disputed prenises
even after the term nation of their tenancy."
The | earned Judge thereafter referred to the definition of
tenant in the Mdhya Pradesh Act and held that the
definition made a person continuing in possession after the
determ nation of his tenancy a tenant, unless a decree or
order for eviction had been nade against him thus putting
himat par with a person whose contractual tenancy stil
subsisted. It was observed that the incidents of such
tenancy and the contractual tenancy had to be the sane in
the absence of a contrary intention conveyed by any
provision of the Act. It was further observed that the so
called statutory tenant had, under Section 14 of the Madhya
Pradesh Act, the right to sublet in comopn wth the
contractual tenant and, therefore, he nmust be said to have
an interest in the prenises occupied by him
Thus the question whether a tenancy other than a
contractual tenancy has any or all the incidents of a
contractual tenancy has to be decided with reference to the
provisions of the particular statute. Though Section 5 of
the Bombay Tenancy and Agricultural Lands Act as it stood
before it was anended in 1956, did indicate by providing
that notw thstanding any agreenent to the contrary the
m ni mum period of a tenancy shall be ten years renewable
thereafter for successive periods of ten years, that the
tenancy was heritable, the indication was definitely to the
contrary when it cane to the right of a protected tenant to
have the land restored to himon the failure of the I andlord
to cultivate the land personally. Qur conclusion regarding
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the non-heritability of this right rests solely on our
understanding of Section 40 of the Bonbay Tenancy and
Agricultural Lands Act as it
583
stood before it was amended in 1956, in relation to the
right under Section 37. Nothing that we have said shoul d be
understood as indicating that any other right of a tenant or
this very right after the 1956 anmendnent is not heritable.
Shri  Karkhani s argued that having regard to the
position that obtained both under the Bonmbay Tenancy Act and
under the Bonbay Tenancy and Agricultural Lands Act after
the 1956 anendnment, we should so interpret Section 40 as to
nmake the right under Section 37 heritable. W are unable to
do so in view of the |anguage of Section 40 before it was

amended in 1956. In the result we allow the appeal, set
aside the judgnent of the Hgh Court and restore the
deci sion of the Maharashtra Revenue Tribunal. 1In the
ci rcunmstances of~ the case there will be no order regarding
costs.

N. V. K. Appeal all owed.
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