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ORDER
Cl VI L APPEAL NOCS.4247-4248 OF 2001

Heard M. T.S. Doabia, |earned senior counsel for the
Uni on of India, and Ms. Kam ni Jaiswal, |earned counsel
appearing for the Union Territory of Chandigarh. None
appears on behalf of the principal respondents-Dr. Jai Dev
Wg and Dr. MS. Sekhon.

The challenge in these appeals is to the orders dated
7.8.1998 in CW No. 12360-C/ 1998 and 8.7.1999 in CWP
6169- C/ 1998 passed by the Hi gh Court of Punjab and
Haryana at Chandi gar h.

Despite recei pt of notice, principal respondents-Dr. Jai
Dev Wg and Dr. MS. Sekhon are not represented either by
thensel ves or by a counsel. It was contended that by this
time they might have retired from service.

Briefly stated the facts are as foll ows:

The respondent-Dr. Jai Dev Wg was working as
Addi tional Professor, Department of Surgery, Post Gaduate
Institute of Medical Education and Research, Chandigarh.

The Governnent of India, Mnistry of Home Affairs,

Depart ment of Personnel & AR, issued-an Ofice

Menor andum dat ed 9. 4. 1981 on the subject of relaxation of
upper age limt for departnental candi dates in Governnent
departnments giving relaxation of a maxi mumof 5 years-in the
upper age limt for recruitnment to other G oup \021A\ 022 or G oup \021B\ 022
posts through an advertisenent by the Conm ssion. The
respondent-Dr. Jai Dev Wg filed an application before the
Central Adm nistrative Tribunal claimng benefit of age

rel axation provided to the Government servants in termnms of the
aforesaid of fice menorandum The Tri bunal allowed the
application.

Aggrieved thereby, the Union Public Service Comr ssion
filed a wit petition before the High Court as aforesaid. By the
said order the H gh Court was of the view that the post held by
the principal respondent was akin to the Governnent servant
and, therefore, he is entitled to the relaxation. The High Court
was, however, of the view that the provisions of Article 311 of
the Constitution of India do not apply to the enpl oyees of the
Institute. Before the High Court, it was the case of the
Conmi ssion that Dr. Wg was overage as on the cut-off-date
and he being not in Government service was not eligible for
the benefit of relaxation. The said contention was repelled by
the H gh Court holding Dr. Jai Dev Wg entitled to the
rel axation at par with the Governnent servants.

It is not in dispute that the Post Graduate Institute in
whi ch respondents-Dr. Jai Dev Wg and Dr. M S. Sekhon were
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serving is a creation by an Act of Parliament and as such it is
an aut ononous body. However, the services of the

respondents were not covered by the proviso to Article 309 of
the Constitution. Article 311, as held by the H gh Court, was
al so not attracted in their case. Therefore, in our considered
opinion it cannot be held that the respondents are

Governnment servants. The benefit of Ofice Menmorandum

dated 9th April, 1981 giving rel axation of upper age limt for
departmental candi dates for appointnment to G oup \021A\ 022 and
Group \021B\ 022 posts cannot be legally extended to the service
conditions of Dr. Jai Dev Wg and Dr. M S. Sekhon.

Thus, the contrary view taken by the H gh Court hol di ng
both the respondents entitled for benefit of relaxation in terns
of the aforesaid O fice Menorandumis erroneous and cannot
be sustained. The appeals are allowed in the aforesaid termns.
The orders of the High Court as well as the order of the
Tri bunal granting benefit to the respondents shall stand set
aside. “We may clarify that in the neantinme if any benefit of
the order of relaxation has been given to Dr. Jai Dev Wg and
Dr. MS. ‘Sekhon by the concerned authority, such benefit
shal | not -be withdrawn fromthem No order as to costs.




