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The Judgrment of the Court was delivered by: DHARMADHI KARI, J. These appeal s
have been preferred by the Comm ssioner of Central Excise. Shillong
representing the Departnent of Central Excise to assail separate orders
passed in appeal s by the Custons Excise and Gold (Control) Appellate
Tribunal . Kol kata [herei nafter referred to as ' CEGAT]. The CEGAT by the

i mpugned orders has rejected the appeals of the Department of Centra

Exci se and held in favour of the respondent-The North-Eastern Tobacco
Conpany Ltd. [for short the conpany] that it is eligible for claimng
exenption from paynent of duty under the Central Excise Notification

No. 32/ 99- CE dated 08.7.1999, issued under Sub-section (1) of Section 5A of
Central Excise Act of 1944 [hereinafter referred to as the Act].

The principal question raised by the | earned counsel on behal f of the
Department of Central Excise is whether the unit or factory established by
the company in Export Pronotion industrial Park [hereinafter referred to as
EPI P] at Am ngaon in North-Eastern State of Assam can claimthe status of a
"new industrial unit "within the neaning of sub-clause (a) of clause 3 of
the Exenption Notification dated 08.7.1999. It is not in dispute that al

ot her conditions of the notification for claimng exenption from paynent of
duty are fulfilled and the conpany would be entitled to avail the benefit
of the Exenption Notification, if the unit set-up by it at Am ngaon

answers the description of 'new industrial unit’. The CEGAT by dism ssing
the appeal s of the Department of Central Excise held that the
respondent/conpany is entitled to claimexenption from paynment of duty
under the Exenption Notification and on that basis entitled to adjustnent
of duty already paid on the cigarettes manufactured inits factory and.is
also entitled to refund of duty for the period covered by the notification

The facts not in disputes are as under-

The respondent conpany was granted industrial |icence No ClL: 128 (75)
dated 01.5.1975 for setting up cigarette manufacturing unit at' Silpukhuri,
Guwahati in the State of Assam Ms Assam i ndustrial Devel opnent
Corporation [hereinafter referred to as AIDC] was the pronoter and the
maj or sharehol der in the conmpany hol ding nore than 51%of the share
capital. As per the industrial licence, the factory was to be set up at

Si | pukhuri, Guwahati. The unit was, however, set up on the industrial plot
allotted by AIDC at G S. Road, Bangagarh, D spur, Guwahati. On 04.3.1991
ALDC entered into a Disinvestnent Agreenent which was duly approved by the
CGovernment of India. Mnistry of industry. Departnent of Industrial

Devel opnent vide its letter No. 10(7)’ 89-Cl dated 26.10.1990. According to
the ternms of the Disinvestnent Agreement, the existing industrial shed at
Bangargarh was to be handed over to AIDC and the factory was to be

rel ocated at a new | ocati on anywhere in the State of Assam

In accordance with the aforesaid D sinvestnent Agreenment duly approved by
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the Governnment of India, the existing unit at Bangagarh was cl osed with
effect from 15.6.1994. Encouraged by the declared policy of the State in
the Exenption Notification dated 08.7.1999, the conpany set up a cigarette
manuf acturing unit in Export Pronption Industrial Park at Am ngaon

Guwahati in the year 1999 in which comercial production was comenced from
15.12.1999.

After locating its manufacturing unit in the Export Pronotion |Industria
Par k, Am ngaon, the conpany made an application for grant of a |licence
under the provision of the industries (Devel opment and Regul ati on) Act,
1951. In its application for grant of industrial |icence, the company nade
a request that the industrial licence which it possessed for the unit in
operation in Bangagarh in joint collaboration with AIDC be endorsed for the
new | ocation of the unit in the Export Pronotion Industrial Park at

Ami ngon. In response tothe letter dated 25.10.2000 of the conpany seeking
endor senent of the sanme industrial licence for the new | ocation, the Joint
Director of Government of India.in the Mnistry of Comrerce & Industry
wote aletter dated 30.10.2000 to the conpany stating that the existing

i ndustrial |icence was for location at Silpukhuri, Guwahati and the

| ocation of 'the unit at Bangagarh was not valid. The letter, however,
states that the request of the conpany for change of |ocation of the unit
from Bangagarh to the Export Pronotion |Industrial Park Am nagon will be
decided on nmerits as per the prescribed procedure.

It is on these undisputed facts that the |earned counsel appearing for the
Depart ment of Central Excise very strenuously urged that the industria

unit set up by the conpany at the Export Pronotion industrial Park

Am ngaon, cannot claimthe status of a 'new industrial unit’ within the
meani ng and intent of the Exenption Notification dated 08.7.1999. It is
submitted that the contents of the application for grant of industria

i cence made by the conpany itself show that the conmpany sought change of
location of its industrial unit at Bangagarh to Amingaon and therefore, the
unit at Amingaon is not a new unit. Learned counsel appearing for the
Depart ment argued that the Exenption Notification does not define the
expression 'new industrial unit’ and therefore, it has to be understood on
the basis of provisions of the industrial |aw and particularly the

I ndustries (Devel opnent & Regul atiion) Act, the provision contained in
Section 11 of which requires for obtaining of a licence or permssion in
the prescribed manner and formfor setting up a new industrial undertaking.
For the aforesaid reasons, on behalf of the Departnment, it is subnitted
that the CEGAT was in error in holding that the unit or the conmpany at

Am ngaon is entitled to the benefit of the Exenption Notification

The | earned counsel appearing for the conpany in his reply subnmitted that
the unit at Bangagarh was a joint venture with AFDC and as a result of

Di si nvest ment Agreenent, the unit was closed on 15.6.1994. After the
Exenption Notification dated 08.7.1999 was issued, the decision was taken
by the conmpany to start a new unit in the year 1999 at the Export Pronotion
I ndustrial Park, Am ngaon, Guwahati for availing the exenption from paynent
of duty. It is submtted that there is no material on record produced by
the Department to show that either the machinery or-the work force was
shifted fromits unit at Bangagarh to the new unit | ocated at Am nagon. It
is argued that nerely because a request was nade to the concerned
authorities under the Industries (Devel opment & Regul ation) Act that the
sane industrial l|icence be endorsed for new |l ocation, it cannot be
contended by the Departnent that the unit at Am ngaon was a transferred or
shifted unit and not a 'new unit’. Learned counsel appearing for the
conpany argued that the Exenption Notification does not define new unit and
it has to be given a neaning as understood in comon industrial parlance.

It is submtted that when unit at place 'A had been closed and w t hout use
of the machinery or transferring the other properties of that unit of the

| abour force, another unit at place 'B has been started, the unit at

| ocation 'B cannot be called the sane old unit. The unit started at

Am ngaon, Guwahati has to be treated as a new unit which has been
established with fresh investnment, installation of new machi nery and




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 3 of

enpl oyi ng | abour force at the new |l ocation. Reliance is placed for the
conpany on the decision in the case of Hansraj Gordhandas v. H H Dave,
Assistant Coll ector of Central Excise & Custons, Surat and Ors.. [1969] 2
SCR 253.

We have heard the | earned counsel for the parties. W have exam ned the
contents of the Exenption Notification and the correspondence exchanged

bet ween the conpany and the concerned Departnent under the Industries
(Devel opment & Regul ation) Act. W do not find any ground to interfere with
the decision of the CEGAT and its conclusion that the unit of the conpany
at Amingaon is entitled to the benefit of the Exenption Notification. The
rel evant part of the Exenption Notification, contained in C ause 3 reads as
under : -

"I'n exercise of the power conferred by sub-section (1) of Section 5A of the
Central Excise Act, 1944 (1 of 1944), read with sub-section (3) of the

Addi tional Duties of Excise (Goods of special inportance) Act, 1957 (58 to
1957) and sub-section (3) of Section 3 of the Additional Duties of Excise
(Textile and Textile Articles) Act, 1978 (40 of 1978), the Centra
CGovernment, being satisfied that it is necessary in the public interest so
to do, hereby exenpts the good specified in the first schedule and the
second schedule to the Central Excise Tariff Act, 1985 (1 of 1986) and
cleared fromunit located in the Gowh Centre or integrated infrastructure
Devel opment Central ‘or Export Pronotion Industrial Park or Industria

Estate or Industrial Area or Conmercial Estate, as the case may be
specified in Annexure appended to this notification, fromso nuch of the
duty of excise or additional duty of excise, ‘as the case nay be, |eviable
thereon under any of ‘the said Acts asis equivalent to the anbunt of duty
pai d by the manufacturer of goods fromthe account current maintained under
rule 9 read with rule 173 G of the Central Excise Rules 1944.

The exenption contained in this notification shall ‘apply only to the
followi ng kind of units nanely:-

(i) New Industrial units which have conmrenced their conmercial production
on or after the 24th day of Decenber, 1997.

(ii) Industrial units existing before the 24th Day of Decenber, 1997 but
whi ch have undertaken substantial expansion by way of /i ncrease capacity by
not less than twenty five per cent on or after the 24th day of Decenber,
1997.

The exenption contained in this notification shall apply to any of the said
units, for a period not exceeding ten years fromthe date of publication of
this notification in the Oficial Gazette on fromthe date of comrencenent
of Commercial production whichever is later™.

[Underlying for inviting pointed attention] The Exenption Notification
nowhere defines the words "new industrial units". The object of Exenption
Notification is obvious. It intends to encourage capital investnent and
establ i shnent of industrial units in specified North-Eastern States for the
pur pose of increasing production of goods, pronoting devel opnent of

i ndustry and enploynent in the said regions. In the case of Hindustan

Al um nium Corp. Ltd. v. State of U and Anrs. [1981] 3 SCC 578, this Court
enphasi sed that the Notification issued under the Act, "should not only be
confined to its gramatical neaning or ordinary parlance but it should al so
be construed in the light of the context". It was reiterated that the
"expression shoul d be construed in a manner in which simlar expressions
have been empl oyed by those who framed rel evant notification." Therefore,
there is a "need to derive the intent froma contextual schema"

The another inmportant principle of interpreting an Exenption Notification
is that as far as possible liberal interpretation should be inparted to the
| anguage thereof, provided no violence is done to the | anguage enpl oyed.
See State Level Committee v. Morgardshammar India Ltd., [ 1996] 1 SCC 108.
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In the case of Morgardshanmmar India Ltd., (Supra), Section 4(A) of the U P.
Sal es Tax Act contained definition of 'new unit’ for availing exenption
from paynent of sales tax. Explanation below Section 4(A) of the U P. Sales
Tax Act defined 'new unit’ to nean a ’'factory or workshop whet her set up by
a deal er already having an industrial unit manufacturing the sanme goods at
any other place in the State or adjacent site’ but excluded "any factory or
wor kshop usi ng machi nery, accessories or conponents al ready used or
acquired for use in any other factory or workshop in India". In the present
case, no such definition or explanation is to be found in the notification
and there is no material to establish that the sane machi nery, accessories
or components used by the conpany in its unit at Bangagarh have been
shifted for its unit at Am ngaon, Guwahati.

In the case of Shri Bakul G Industries v. State of Gujarat. [1987] 1 SCC
31, the notification for exenption fromsales tax under consideration was

i ssued under the provisions of CGujarat Sales Tax Act and in the
notification 'new industry’ was defined to mean and include an industry
conmi ssioned during the period 1st April, 1970 to 31st March, 1975 But the
exclusion clause clearly read as : "but shall not include such industria
undert aking established by transferring or shifting or dismantling an
existing industrial unit. "

In the case before us. the Exenption Notification does not define 'new
industrial unit’ to exclude fromits anmbit units which are shitted or
transferred fromone | ocation to another

In the present case as we have found above, there was no naterial before
the Department that pursuant to the Disinvestnent Agreenent with AIDC the
unit of the conpany at Bangagarh which was closed .in 1994 was shifted to
the new | ocation at Am ngaon, Guwahati .

The unit at Amingaon, therefore, has to be considered as a 'new unit’ for
the purposes of the Notification to avail exenption. The other argunent
advanced by the counsel on behalf of the Departnent does not inpress us at
all that the words "new industry" in Exenption Notification has to be
construed in the light of the provisions of Industries (Devel opnent &
Regul ation) Act and since the conpany itself asked for use of sane

i ndustrial |icence by endorsenment for the changed | ocation, the unit at
Ami ngaon was not a 'new unit’. In our considered opinion, nerely because
the conpany has nade an attenpt to continue its industrial activities at
the new | ocation on the basis of same industrial |icence granted for its
earlier location, it cannot be denied the benefit of Exenption
Notification. The claimof the conpany of the status of its factory at

Ami ngaon as 'new unit’ within the intent and neani ng of the exenption
Notification has rightly been accepted. The attenpt of the conpany to

obt ai n endorsenment on the sane industrial licence for its industria
activity at the new | ocation or requirement of grant of a fresh industria
licence to themat the new | ocati on under the Industries (Devel opnent &
Regul ation) Act. is a subject matter not directly connected with grant of
benefit of the exenption notification under the Act.

For the aforesaid reasons, we find no error in the inpugned order of the
CEGAT. Consequently, the appeals fail and are hereby dismissed but in the
ci rcunst ances without any order to costs.




