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A period of fifteen years is apparently too long a
range, even for a Government to make reference of .industria
di spute for adjudication. At the first blush it |ooks
i nordinate a delay and so was felt by the Hi gh Court of
Al | ahabad whi ch consequently quashed the reference order
passed by the CGovernnent solely on-the ground of such del ay.
The aggri eved workman has therefore approached this Court
chal | engi ng the aforesaid judgment of the Hi gh Court.
According to himthe H gh Court should not have bypassed the
expl anation offered by himas to why the Governnent did not
make a reference earlier.

Appel | ant was appointed as a clerk on 1.1.1974 in _the
Electricity Distribution Division, Mathura of the U P. State
El ectricity Board (for short the Board). But his services
were term nated on 17.7.1975. He raised an industria
di spute that the termination of his services was ill egal
The State CGovernment by an order dated 29.3.1993 referred
the follow ng dispute to the Labour Court for adjudication
as per Section 4.K of the U P. Industrial D sputes Act (for
short the U P. Act):

Whet her termination of the appellant on
17.7.1975 by the enpl oyer was proper and
legal; if so, to what reliefs the workman is
entitled?

The Labour Court took up the reference as Adjudication
Case No. 158 of 1993. The respondent Board filed a wit
petition before the Al lahabad Hi gh Court assailing the
af oresai d reference order and al so praying for quashing the
adj udi cati on case pending in the Labour Court. The

appel  ant was arrayed as respondent No.5 in the said wit
petition. A single Judge of the Hi gh Court of Allahabad
took the viewthat the delay is so inordinate that the
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di spute has ceased to exist by efflux of tinme and hence no
ref erence under the U P. Act shoul d have been nade.
Accordingly, the order of reference passed by the Governnent
was quashed by the High Court. Learned single Judge made
the follow ng epil ogistic remarks:

On consideration of various authorities, |
amof the view that nornally a dispute which
is an industrial dispute be referred by the
State Covernment under Section 4-K of the

U P. Industrial Disputes Act so |long such a
di spute exists or the Governnent apprehends
that such a dispute is likely to exist.
However, in case there is undue and

i nordinate as well as unexpl ai ned del ay,
presunption may arise on the facts and

ci rcunmst ances of a particul ar case that no
di spute exists in present and in such cases
the reference made by the Governnent may be
guashed. ' In the facts and circunstances of
the present case the respondent No.5 kept
silence for nmore than 15 years and he woke
up only after the petition of other co-

wor kmen was al | owed ‘and he made no efforts
to get his dispute'referred to the

I ndustrial Tribunal or Labour Court. Now he
cannot be allowed to raise such a dispute
after |apse of such a long tine.

It is not a case that appellant woke up at the end of
fifteen years like a Rip Van Wnkle and rai sed an industria
di spute. His version of what transpired during the |ong
interval needs to be mentioned here. It reads like this:
Along with the appellant the Board retrenched 10 ot her
wor kmen.  Those 10 bel onged to a union (U.P. Bijal
Karmachari Sangh, Mathura). The said union raised the
di spute on 16.9.1976 and the State Governnent referred the
matter to the Industrial Tribunal, Kanpur. The Board gave
an assurance to the appellant that in the event of any of
the clains of the 10 workmen was uphel d by the Labour Court
the sane benefit would be extended to the appellant, no
matter that he did not take up his cause to any |egal forum
By the tinme the Industrial Tribunal decided the case of 10
wor kmen t he Board had re-absorbed two of them However, the
I ndustrial Tribunal passed an award on 10. 11. 1979 hol di ng
that those retrenched persons were entitled to retrenchnent
conpensati on. The Tribunal further held that in view of the
i beralised policy of the Board the workmen concerned shoul d
be given an opportunity to appear in the qualifying
exam nati on by rel axing the age on the basis of their
initial date of appointnent as could be seen fromthe nuster
roll and if they succeeded in the exami nation they could be
consi dered for appoi ntment agai nst regul ar vacanci es.

The Union was not satisfied with the said award. Hence
they filed a wit petition in 1980 before the H gh Court of
Al | ahabad. On 28.4.1988 the H gh Court allowed that
petition and held that the retrenchment was bad in | aw and
that they are entitled to be reinstated. Though the Board
filed a special |eave petitionin this Court it was
di sm ssed in 1989.

According to the appellant he was entertaining the
expectation that the Board woul d extend the sane benefit to
him He was persisting with his request to the Board that
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he should be treated on a par with the 8 worknen, sone of
whom were re-enpl oyed by the Board. When appel | ant found
that this was not done he approached the Conciliation

O ficer appointed by the State Government. But his
application for condoning the delay for initiating
conciliation proceeding was di sall owed by the conciliation
of ficer. However, the Deputy Labour Comm ssioner went to
his rescue as the delay was condoned and the conciliation
proceedi ngs were revived. This happened on 28.1.1992. It
was in the aforesaid background that the State Governnent
made the reference for adjudication on 29.3.1993. It is at
this stage we have to extract Section 4K of the U P. Act.

4K. Reference of disputes to Labour Court

or Tribunal.- Were the State Governnent is
of opinion that any industrial dispute

exi sts or is apprehended, it may at any tine
by order in witing refer the dispute or any
matter appearing to be connected with, or

rel evant to, the dispute to a Labour Court

if the matter of industrial dispute is one
of those contained in the First Schedule, or
to a Tribunal if the matter of dispute is
one contained in the First Schedule or the
Second Schedul e for adjudication

Provi ded that where the dispute relates to
any matter specified.in the Second Schedul e
and is not likely to affect norethan one
hundred workmen, the State CGovernnment may,
if it sothinks fit, make the reference to a
Labour Court.

The above section is almost in tune with Section 10 of
the Industrial Disputes Act, 1947, and the difference
bet ween these two provisions does not relate to the points
at issue in this case. Though no tine limt is fixed for
nmaki ng the reference for a dispute for adjudication, could
any State Governnent revive a di spute which had subnerged in
stupor by long | apse of time and re-kindl ed by making a
reference of it to adjudication? The words at any tinme as
used in the section are prinma facie indicator to a period
wi t hout boundary. But such an interpretation naking the
power unendi ng woul d be pedantic. There is inherent evidence
in this sub-section itself to indicate that-the time has
some circumnscription. The words where the Government is of
opi nion that any industrial dispute exists or.is
apprehended have to be read in conjunction with the words
at any tine. They are, in a way, conplinmentary to each
other. The Governnments power to refer an industria
di spute for adjudication has thus one limtation of tine and
that is, it can be done only so long as the dispute exists.
In other words, the period envisaged by the enduring
expression at any tine termnates with the eclipse of the
i ndustrial dispute. It, therefore, nmeans that if the dispute
exi sted on the day when the reference was nmade by the
Government it is idle to ascertain the nunber of years which
el apsed since the commencenent of the dispute to determne
whet her the del ay woul d have extingui shed the power of the
CGovernment to make the reference

Hence the real test is, was the industrial dispute in
exi stence on the date of reference for adjudication? |If the
answer is in the negative then the Governnments power to
make a reference woul d have extingui shed. On the other
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hand, if the answer is in positive terns the Governnent
coul d have exerci sed the power whatever be the range of the
peri od which | apsed since the inception of the dispute. That
apart, a decision of the governnent in this regard cannot be
listed on the possibility of what another party would think
whet her any di spute existed or not. The section indicates
that if in the opinion of the Government the di spute existed
then the Governnment could nmake the reference. The only
authority which can formsuch an opinion is the governnent.
If the governnent decides to nake the reference there is a
presunption that in the opinion of the government there

exi sted such a dispute.

In considering the factual position whether the dispute
did exist on the date of reference the Governnment coul d take
into account factors, inter alia, such as the subsistence
of conciliation proceedings. It is of no consequence that
conci l i ation proceedi ngs were comenced after a | ong period.
But such conciliation proceedi ngs are evidence of the
exi stence of the industrial dispute. It is an admtted fact
that on the date of reference inthis case the conciliation
proceedi ngs were not concluded. |If so, it cannot be said
that the dispute did not exist on that day.

The High Court relied on the follow ng observations of
the decision of this Court in Ms. Shalimar Wrks Ltd. vs.
Their Worknen (AR 1959 SC 1217):

It is true that there is no limtation
prescribed for reference of disputes to an
i ndustrial tribunal; even so it i's only
reasonabl e that di spute should be referred
as soon as possible after they have arisen
and particularly so when disputes relate to
di scharge of worknen whol esale, asin this
case.

The context for making the said observations is while
dealing with the scope of Section 33A of the ID Act. It is
a special provision for adjudication as to whether
conditions of service have been changed by an -enpl oyer
during the pendency of conciliation or other adjudicatory
proceedi ngs. An aggrieved person in such situation is given
the right to nmake a conplaint in witing to one of the
authorities nentioned in the section. Evidently the context
is different and hence the observations nade by this Court
in that context are not apposite so far as this case is
concer ned.

Learned counsel for the Board invited our attention to
a recent decision of a two Judge Bench of this Court in
Nedungadi Bank Ltd vs. K P. Madhavankutty and ors. “{2000 (2)
SCC 455}. No doubt in the said decision it is said that the
power of the Government under Section 10 of the I D Act
cannot be exercised at any point of tinme or for reviving the
matters which have already been settled although | aw does
not prescribe any tine limt. The crux of the observations
in the said decision is the follow ng:

A dispute which is stale could not be the
subj ect matter of reference under Section 10
of the ID Act. As to when a dispute can be
said to be stale would depend on the facts
and circunstances of each case.

It is useful to refer to a three Judge Bench deci sion
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of this Court as it related to the scope of the very sane
provision i.e. Section 4K of the U P. Act. In Ms. Wstern
India Watch Co. Ltd vs. The Western India Watch Co. Wrkers
Union (AIR 1970 SC 1205) | earned Judges nmade the follow ng
observati ons:

Therefore, the expression at any tine,
though seemingly without any limts, is
governed by the context in which it appears.
Odinarily, the question of naking a
reference would arise after conciliation
proceedi ngs have been gone through and the
conciliation officer has nmade a failure
report. But the Governnent need not wait
until such a procedure has been conpl et ed.
In an urgent case, it can at any tine,

i.e., even when such proceedi ngs have not
begun or are still pending, decide to refer
the dispute for adjudication. The
expression at any tine thus takes in such
cases as where the Government decides to
make a reference w thout waiting for
conciliation proceedings to begin or to be
conpl eted. As already stated, the expression
at any tine in the/context in which it is
used postul ates that /a reference can only be
made if an industrial dispute exists or is
apprehended. No reference is contenplated
by the section when the dispute i's not an

i ndustrial dispute, or even if it is so, it
no | onger exists or is not apprehended, for
i nstance, where it is already adjourned or
in respect of which there is an agreement or
a settlement between the parties or where
the industry in question is no_longer in

exi stence.

There are cases in which [lapse of tine had caused
fading or even eclipse of the dispute. |f nobody had kept
the dispute alive during the long interval it is reasonably
possible to conclude in a particular case that the dispute
ceased to exist after some tinme. But when the dispute
remai ned alive though not gal vani zed by the worknmen or the
Uni on on account of other justified reasons it does not
cause the dispute to wane into total eclipse. |In this case
when the Government have chosen to refer the dispute for
adj udi cati on under Section 4K of the U P. Act the H gh Court
shoul d not have quashed the reference nerely on the ground
of delay. O course, the |long delay for naking the
adj udi cation could be considered by the adjudicating
authorities while moulding its reliefs. That is a'different
matter altogether. The H gh Court has obviously gone w ong
in axi ng down the order of reference made by the Governnent
for adjudication. Let the adjudicatory process reach its
| egal cul m nation.

For the aforesaid reasons we allow this appeal and set
asi de the inpugned judgnent.

[ KT. Thonas ]
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