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PETI TI ONER
| NDUSTRI AL DEVELOPMENT CORPCRATI ON OF ORI SSA LTD.

Vs.

RESPONDENT:
UNION OF | NDI A & OTHERS

DATE OF JUDGVENT: 23/ 07/ 1996

BENCH
Al, B.L. HANSARI A

ACT:

HEADNOTE

JUDGVENT:
JUDGMENT
Ahnedi, CJI
Speci al | eave granted.

These appeal s seek to challenge: (1) the comon
judgrment and order of the Orissa Hi gh Court dated April 4,
1995, arising out of QJC No.7729 of 1993 and allied matters
and (2) the decision of the Central Governnent dated August
17, 1995 nmde pursuant to the saidjudgnent of the High
Court.

The appellants in these appeals are the Tata Iron and
Steel Company, Limted, (hereinafter called "TISCO') and the
I ndustrial Devel opnent Cor poration of Oissa Limted
(hereinafter called "IDCOL"). The principal respondents are
the Union of India, the State of Orissa, Ms. Indian Charge
Chrone Limted, (hereinafter called "ICCL"), Indian Metal &
Ferro Alloys Limted (hereinafter <called "IMA"), Ms.
Jindal Strips Limted, (hereinafter <called "JSL"), Ferro
Al'l oys Corporation Limted (hereinafter called "FACOR') and
| spat Alloys Limted.

The factual matrix of the case is as fol lows:

The appellant, TISCO is a limted conpany, one of
whose primary objects has been to carry on. business as a
mning industry. It clainms that it was the first to discover
Chrone ore in the Sukinda Valley, Orissa, in the year 1949.
It applied to the Raja of Sukinda for a prospecting |icence
and was granted the same in 1952. On Cctober 22, 1952, it
was granted a mining | ease over an area of 1813 hectares for
chromte for a period of 20 years. Subsequently, under the
provisions of the Orissa Estates Abolition Act, 1952, on the
rights of the Raja having vested in the State Governnent,
the latter recognised the | ease of TISCO for a period of 20
years with effect from January 12, 1953.

TISCO clainms that over the years, it has spent nore
than Rs. 180 crores for the developnent of the mne
including Rs.27 crores spent in setting up a beneficiation
plant. It wutilises the Chrome ore mned by it for the
manuf acture of Charge Chrone/Ferro Chrone refractories. It
al so supplies ore to forty Chronme ore based industries
situated in different parts of the country.

In the year 1957, Parliament enected the Mnes &
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M nerals (Regulation & Devel opnent) Act, 1957, (hereinafter
called "the Act"). Section 8 of the Act deals wth the
renewal of mning |leases which are to be granted by the
Central Covernment, Applications under this Section are to
be made through the State Government which is to furnish al
rel evant information and material to the Central Government.
On October 10, 1980, the Central Government issued a
circular which laid dowmn guidelines in this behal f. Under
the provisions of the Mneral Conservation & Devel opnent
Rul es, 1988, framed under Section 18 of the Act, the Indian
Bureau of Mnes is also required to furnish relevant
information to the Central Governnent.

Since the |lease was to expire on January 12, 1973
TI SCO sought its renewal which was duly granted under
Section 8(2) in respect of 1261.476 hectares for a period of
20 years i.e. till- January 11, 1993, subject to the
condition that It would set up a beneficiation plant.

On Cctober -3, 1991, nore than a year prior to the date
of expiry of the Jlease, TISCO applied for a second renewa
under Section 8 (3) of the Act for a further period of 20
years, On November 28, 1992, the State CGovernnent, acting on
the basis of a favourable report dated Mirch 31. 1992
submtted by the Director of Mnes & GCeology, Oissa
Recommended to the Central government that the entire | ease
of TISCO be renewed for a period of 10 years under Section
8(3) of the Act. On April 27, 1993, the Indian Bureau of
M nes, after analysing the nining plan submtted by TI SCO
reconmended to the Central Government that TISCO S | ease be
renewed in its entirety.

On June 3, 1993, the Central Government authorised the
renewal of the lease over the entire -area -of  1261.476
hectares. However, before the formal |lease could be
executed, the Union Mnister of State for Steel & M nes,
acting on a conplaint filed by Shri GC Minda, Menber of
Parliament, directed that the matter be kept in abeyance. On
Septenber 27, 1993, the said Union Mnister wote a letter
to the Chief Mnister of Orissa stating that the | ease area
of TI SCO shoul d be reduced by half and the bal ance shoul d be
distributed in an equitable manner taking into consideration
the need of genuine consuners for captive consunption.

On Cctober 5, 1993, the Central Covernment superseded
its earlier approval dated June 3, 1993, and renewed TI SCO s
| ease over a reduced area of 651 hectares. On COctober 19,
1993, TISCO filed a wit petition in the Hi gh Court, being
QIC No.7729/93, under Article 226 of the Constitution
chall enging the order dated Cctober 5, 1993, inter alia on
the ground that the schene of equitable distribution on
mning leases on the basis of need of an industry is
extrancous to the concept of mneral developnent, ~ which
alone is rel evant under Section 8(3). of the Act.
Meanwhi | e, FACOR, Ispat Alloys, JSL and Jindal Ferro Alloys
Ltd. applied for nmining |eases of the area held by TISCO
but the State Governnent refused to entertain them as being
premature under Rules 59 and 60 of the M neral Concession
Rul es framed under the Act (hereinafter called "the Rules").

Wiile TISCOs wit petition was pending, |CCL and JSL
filed wit petitions, being QIC No.5422/94 and QIC
No. 7054/ 94, chal | enging the renewal of TISCO s |ease by 'the
Central CGovernment, both the order dated June 3, 1993 (which
had authorised the renewal of the entire | ease area of 1261
hectares) and the order dated October 5, 1993 (which
subsequently reduced the authorisation to 651 hectares) were
chal | enged.

By its impugned order dated April 4, 1995 the High
Court of Oissa struck down the renewal of TISCO s |ease
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granted by the Central Government through its decisions
dated June 3, 1993 and Cctober 5, 1993. Thereafter, it
directed the Central CGovernnent to reconsider TISCO s
application for renewal of the lease in accordance wth
law; the Central Government was also directed to give a
personal hearing to, and consider the applications of, the
ot her parties before the Court.

The High Court of Orissa after hearing |engthy
argunents of counsel appearing for different interests
including the Central and the State Governnents concluded in
paragraph 57 of its judgnent that two courses were open to
it, namely, (i) to accept the subm ssion of the counsel for
the State Governnent that all the wit petitions should be
di smssed and the parties nay be asked to exhaust the
alternative remedy of permtting the State Governnent to
take a decision as authorised by the Central CGovernnment and
if any party is aggrieved it may nove the Central GCovernnent
under the  Act and the Rules, or (ii) the Court may di spose
of thel wit petitions giving certain specific directions in
the shape of guidelines to the Governnents as well as other
authorities under the Act~ to consider in the light thereof
if there is any necessity to renew the |ease for the whole
or part of the area covered under the | ease. The Hi gh Court
took the second course, in that, it accepted the subm ssion
of counsel for the State GCovernment that the Centra
Government should hear the matter de novo on TISCO s
application for renewal of the |ease after hearing al
parties including I1CCL and JSL. It ~set aside the orders
dated June 3, 1993 and Cctober ~ 5, 1993, inter alia on the
ground that the Central Governnment had not kept in viewthe
recomendati on made by the Rao Conmittee which was accepted
by this Court in the case of Indian Metals & Ferro Alloys
Ltd. v. Union of India [AIR 1991 SC 818, =1992 Supp. (1) SCC
91], and directed the Central ~Government to hear the
application for renewal of the | ease, keeping in viewthe
report submitted by the Rao Conmmttee and the decision of
this Court in the aforesaid case

After the judgnment of the Hiugh Court was delivered on
April 4, 1995 a Conmittee was constituted by the Mnistry
of Mnes, Governnment- of India, under _the Chairmanship of
one Shri S.D. Sharma for rehearing and reconsidering the
issue in regard to the renewal of mning lease to TISCO.  The
Conmittee subnmitted a report dated August 16, 1995,
recommendi ng renewal of the lease for a reduced area to
TISCO Acting on that report, on the very next day, August
17, 1995, the Central Governnment authorised the renewal of
TISCO s | ease over the reduced area of 406 hectares which
according to the Central CGovernnent, would nmeet TISCO s
captive requirenents and requested the State Governnent to
i ssue orders for the sane. At the same tinme, in exercise of
powers conferred" by Rule 59(2) of the Rules, the Centra
Governnment relaxed the provisions of sub-rule (1) with the
obj ective of expediting the process of granting chronmite ore
and requested the State Governnment to grant mining | eases to
four other parties, nanely, |1CCL, JSL, |M-A and FACOR for
the bal ance area of 855.476 hectares.

SLP Nos. 10838/ 95, 11391/95 and 11392/95 seek to
chall enge the order dated April 4, 1995 of the Orissa Hi gh
Court and SLP Nos.?22710/95, 23131/95 and 23132/95 seek to
chal | enge the Central Governnent’s decision dated August 17,
1995, nmde pursuant to the Hi gh Court’'s order dated April 4,
1995. Wiile the first four special |eave petitions have been
filed by TISCO the |last two have been filed by | DCOL.

Before we proceed to deal with the arguments of counse
appearing for the different parties, we must deal with the
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i mpugned judgnent of the Orissa H gh Court and the report of
the Conmittee that was set up pursuant to its directions, in
sone detail

Inits inpugned judgnent, the H gh Court has taken the
view that Section 8(3) of the Act is applicable to the
dispute in the present <case; it further held that this
provi sion nmandatorily requires the Central Governnent to
give reasons as to why it was in the interest of minera
devel opnent to renew TISCO s | ease The Hi gh Court took note
of the decision of this Court in Indian Metals case where,
faced with a dispute involving the grant of rights for the
mning of chromte ore in the State of Oissa, this Court
had appointed a Committee headed by the Secretary to the
CGovernment of India in the Mnistry of Mnes, M. B.K Rao
thereinafter called the Rao Conmittee") to consider the
clains of the various parties. The Rao Conmittee subnitted
its report wherein it ~studied the issue of mning of
chromte ore in the State of Orissa at great |length and gave
its specific findings. This Court, in rendering its fina
decision'in” the Indian Metals case, relied on the Rao
Conmittee report and also opined that the report was bound
to be of use. to the Central Governnment as well as the State
CGovernment of Orissa in regard to their future policy in the
matter of grant of chromte |eases.

The. High Court of Oissa was, therefore, of the view
that in deciding to renew TISCOs lease, the Centra
CGovernment shoul d | have considered the Rao Conmittee report
as well as the decision of this Court in Indian Metals case
and for its failure to do so, the Hgh Court struck down the
orders of the. Central gvernnent renewi ng TISCO s | ease. The
Hi gh Court directed the Committee that was to be set up, to
consi der the issue keeping in mnd the Rao Committee report,
this Court’s decision in Indian Metals case, the Nationa
M neral Policy and all other factors relevant under the Act.
Before the Hi gh Court, the learned counsel for TISCO put
forth a prelimnary objection; heargued that since the
matter concerned the issue of renewal of TISCO s |ease, the
other parties before the H gh Court had no locus 'standi in
view of the express bar in Rules 59 and 60 of the Rules .
After considering these submssions, the High Court while
directing the constitution of Comrmittee to look into the
matter, made foll owi ng observati ons:

"As we are of the view that the

Central Governnent shoul d consider

afresh and as M. B.M Patnaik has

submitted t hat t he Centra

CGovernment  has no objection to

consi der afresh, there is no Dbar

and/or inpedinent if the Centra

CGovernment considers the proposa

of subsequent renewal of |ease of

TISCO by giving it opportunity of

hearing which. may be effected in

presence of the other petitioners

who have come to this Court.

Nevertheless, it is subnitted that

the Central Government  has no

obl i gation to invite ot her

intending parties besides the wit

petitioners in the case at the tine

of disposal of the application for

a subsequent renewal of the |ease

at the instance of TISCO this

Court finds that by the ultimte

result other wit petitioners are
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consequently to be affected by
renewal , part renewal or refusal of
the | ease in favour of TISCO They
may be heard by way of fair play
and in conpl i ance with t he
principles of natural justice, and
to enable themto place on record
such necessary facts for essentia
consi derati on by t he Centra
Government. It is nade very nuch
clear that only in the event of
availability of the area occupied
by TISCO State Government will

consi der their prospective
applications in accordance with
[ aw. "

The Committee which was  appointed by the Centra
CGovernment. pursuant to the directions of the H gh Court of
Orissa, consisted of senior officers from the Mnistry of
M nes, the “Indian Bureau of ‘M nes and the Geol ogi cal Survey
of India. - The Chairnan of the Comrittee on Sukinda Vall ey
Chromite Lease of Tata Iron & Steel Corporation Ltd
(hereinafter called "The Conmittee") was Shri S.D. Sharmg,
Joi nt Secretary, Mnistry of Mnes. The Committee was
required to submt its report within two weeks. In view of
the express directions of the H gh Court, the Committee gave
a personal hearing to the advocates  appearing for Tl SCO
FACOR, ICCl, |IMA JSL and Ispat Aloys and thereafter,
submitted its report which extends to four —“hundred and
fifty-one pages.

In its volumnous report, conplete wth ‘elaborate
annexures, the Committee has, dealt with nany of the |ega
i ssues that have been canvassed before us and also wth
ot her technical considerations Involved  in the nining of
chrone ore in the Sukinda Valley. It would, therefore, be
appropriate for us to examne the  reconmendations of the
Conmittee and their basis for putting themforth.

Inits analysis of the subnmissions of the various
parties before it, the Conmittee first dealt with the issue
of the relevance of the Rao Committee and the deci sion of
this Court in Indian Metals case to the present dispute.

The | earned counsel appearing for TISCO before the
Conmittee attacked the Rao Report on several. grounds. He
pointed out that the H gh Court had required the Centra
Governnment only to consider the Rao ~Report and not
necessarily to adopt its recomendati ons; he subm tted that
it would be open to the Conmittee to exam ne the correctness
of the legal and factual premi ses of the Rao Report. He
contended that since TISCO was not a party before the Rao
Conmittee, its report wag not binding for the purposes of
considering TISCOs |ease. He further urged that the Rao
Report does not, in essence, uphold a principle of policy
and was superseded in many respects by this Court in the
Indian Metals case. He contended that the Rao Committee did
not endorse the policy of distributing | eases on the basis
of the captive mining requirenent of industries and, in the
alternative, argued that even if the Rao Report were to do
80, such a policy was unsustai nabl e under the schene of the
Act and the Rules and, at no point of time had the said
principle been applied in determning the question of
renewal of |ease or in deciding on whomthe right should be
conferred.

The Conmmittee was of the firmopinion that the Centra
CGovernment was required to take note of the Rao Report as it
contains inmportant findings, guidelines and directions
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regarding the grant of chronmite |eases and supply of
chromte ore to needy applicants in an equitable nmanner. The
Commttee took note of the fact that, in reaching its fina
decision, this Court, in the Indian Metals case relied upon
the findings of the Rao Report. It also noted that the High
Court of Oissa had studied the Rao Report and had required
it torely upon the findings therein. Finally, the Commttee
took note of the observations of this Court in para 42 of
the judgenent in the Indian Metal case:

"...the [Rao] report and its

annexures are bound to be of

i nense help and value to the S. G

and C G in arriving at their

decisions not only on. the various

applications but _also in regard to

their future policy in the matter

of grant of chronmte | eases and of

the supply of chromte to the needy

appl icants in_an equitabl e manner."

The committee rejected the contention of TISCO that
the Rao Report had provided incorrect information about
TISCOs mning |lease. The Conmittee relied upon the report
of the Copal achari~ Conmittee, whi ch was constituted
subsequent to the Rao Report to look into the issue of
mning leases in the “entire country, to refute TISCO s
contentions in this regard. This being so, the Committee
rejected the argunents put forth by TISCOto dilute the
significance of the Rao Report for the consideration of the
present dispute.

Thereafter, the Conm ttee anal ysed the National M nera
Policy, 1993 and the Industrial Policy of Olissa, 1992 to
obtain an under st andi ng of the concept of m nera
devel opnent as envi saged by Section 8(3) of the Act. Learned
counsel for TISCO subnitted that the concept of | captive
mning was not really part of the National Mneral Policy
and, though propagated by the Rao Report, this concept does
not find support from the National Mneral Policy. The
Commttee came to the conclusion that the National M nera
Pol i cy, having been factor in the decision making process of
the Government and, both in the National Mneral Policy as
well as the Industrial Policy of the State of Oissa,
captive mning has been recogni sed as a fundanmenta
guideline in determining the criteria for granting mning
| eases.

On the issue of equitable distribution of resources, in
view of the fact that TISCO held 55% of the total chronmite
resource of the country, the Committee was of the opinion
that Article 39(b) and Article 14 of the Constitution nust
be taken into consideration for deciding the issue  under
Section 8(3) of the Act.

Thereafter the Committee exam ned the requirenents of
Section 8(3) of the Act. The provision as it originally
stood was amended in 1986 and again in 1994. The
application for renewal of |ease was filed by TISCO in-the
year 1991. On behalf of TISCO a series of alternative
argunents was put forth to support TISCOs claimthat it
was entitled to a second renewal of its |ease. There was
also an argunment that the law as it stood after the 1994
amendment should apply to TISCO s case. However, the
Conmittee took the view that the |aw applicable wuld be
the law as it stood between 1986 and 1994. Interpreting
Section 8(3) of the Act, the Committee was of the view that
TISCO could not claim to have any legal right over the
renewal of its |lease for the second tinme and, if the Centra
CGovernment was to renewit, it would have to record reasons
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why such a neasure would be in the interest of ninera
devel opnent.

Moving on to the issue of whether it was necessary to
renew the mining |ease of TISCOin the interest of minera
devel opnent, the Committee took note of the vari ous
argunents put forth by the |learned counsel appearing for
TISCO. The |I|earned counsel submitted that TISCO had pl ayed
a pioneering role in the devel opnent of chromte and ot her
mnerals in the area; had been doing scientific mning in a
manner that ensured optimum recovery; had taken steps for
envi ronnent al managenent ; had complied with the provisions
of all the rel evant rules and regulations ; had nmade
massi ve investnent in the |easehold area including research
and devel opnent efforts etc. and, are therefore entitled to
t he renewal of the entire.area in the interest of mnera
devel opnent. The |-earned counsel submtted technica
reports to show that the technique of mning adopted by
TISCO was 1in consonance wth prescribed practices. He
stressed on the fact that the Indian Bureau of M nes had
sanctioned the mining plan of TISCO and its operations had
also net wi-th the requirements. of t he Gopal achari
Conmittee, set up by the Governnent of India to review
m ning practices across the country. To appreciate the
techni cal argunments put forth by TISCO and the other parties
before it, the Committee wundertook a vast exam nation of
the technical details of the mning of <chronmte ore
i ncl udi ng discussions on mneable  reserve, recoverable
reserve and conditional reserves in the Sukinda Valley; the
status of geo-technical and geo-hydrol ogical studies; the
existing status of mmning inthe valley; “infrastructura
facilities; research and developnent expenditure relating to
mning in the valley; the relative nerits and underground
m ning; the prices of chronite ore, etc.

After considering all these issues, the Comrittee nmade

its reconmendations. |t prefaced the recommendations by
stating that it was of the firmpinion that it would be
necessary in the interest of m neral devel opnent to

aut horise the renewal of chronite |lease to TISCO s / under
Section 8(3) of the Act strictly in terms of TISCOSs
requi rement and keeping in viewthe requirenments of needy
manuf acturing i ndustries. The Conmttee was of the view
that if renewai was granted to TISCO for the entire area
when they would, in effect, be needing and using only  a
smal | fraction of the entire area, it could not be said that
such a grant would be said serving the interest of nminera

devel opnent or that of the national interest, particularly
when there were other needy manufacturers who  had been
facing serious problems for want of adequate raw materi al

The Conmittee felt that it could not ignore the fact that
the other parties had nade huge capital investnents in
establishing their industries and did not have adequate raw
materials. The Committee approved the principle of allotting
| eases to different industries by taking into consideration
their requirenents for captive mning and for doing so, it
relied upon the Rao Report, the Orissa Industrial Policy and
the National Mneral Policy. It was, therefore, of the
opi nion that the best way of benefitting an established
chrone-based industry wth a large ore consunption was to
provide a mne-owner status to the different industria

units. Thereupon, the Committee undertook an anal ysis of the
conpeting interests of the other needy manufacturers. It
t ook note of the observations of the High Court of Oissa
that it was not the forumfor distributing mning | eases in
favour of the other parties; however, in order to properly
appreci ate the iesue, the Conmttee exani ned the need of the
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other parties as well as. their problens of obtaining raw
materials. Wiile formng an estinmate of TISCO s requirenent,
the Conmittee relied upon the docunments subnitted by TISCO
as well as other relevant material. It noted the fact that
in view of the scarcity of chromte ore, repeated
recommendati ons have been made that underground m ning nust
be planned and taken up for harnessing the available
chromte ore. However, over the last four decades during
which TISCO had held the lease, it had not relied upon the
nmet hod of underground mining to the required level. The
conmittee cane to the conclusion that open cast mning,
which was being primarily enployed by TI SCO has an adverse
ef fect upon the environment and the npst effective way of
tapping the ore was the nethod of underground mning. It
was, therefore, of the view that TISCO should make- efforts
to initiate wunderground mining on a |large scale which would
allowit to better exploit the ore within its |ease-hold
area. The |earned counsel for TISCO had put forth a number
of argunents  expressing the "difficulty of dividing or
splitting its |ease-hold area. The Comrmittee took into
account these subm ssions while assessing what it deened
should be the extent of TISCOs lease. In its view, which
was formed after taking into account a host of technica
factors, the appropriate area catering to TI SCO s
requi renent would /'total 461 hectares. The Conmittee al so,
formed an estimate of requirenments of ~ the other parties
appearing before it. In addition, it recomended the
i mposition of special conditions which could be kept in mnd
whil e granting renewals or fresh leases in future.
W may now set out the issues that we consider are centra
to the adjudication of the dispute before us:

1. Whether the H gh Court of Oissa

was justified in striking down the

deci sions of the Central Governnent

dated June 3, 1993 and Cctober 5,

1993 on the ground t hat the

requi renent of Section 8(3) (of the

Act had not been net;

ii. Whether the report of the Rao

Committee and the decision of this

Court in Indian Metals case are

rel evant for the consideration of

renewal of |eases wunder Section

8(3) of the Act;

iii. Whether the High Court and the

Conmittee were justified in

heari ng prospective applicants

whil e considering the issue of

renewal of TISCO s | ease;

iv. Wether the Comittee was

justified in interpreting the

concept of "mineral devel opnent”

under Section 8(3) of the Act as

requiring the assessnment of the

captive m ni ng requi r enent of

di f ferent i ndustries and t he

application of the principle of

equitable distribution of nining

| eases;

v. Whether the Central CGovernnent

inits order dated August 17,

1995, had correctly analysed the

needs and requirenents of TISCO in

recomendi ng t hat it'’s lease be

renewed over |and measuring 406. 00
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hect ar es;

W will deal with them seriatum
l. Validity of the Oders of the Central Covernnent dated
June 3, 1993

The | earned counsel for TISCO has contended before us
that the H gh Court of Orissa had erred in holding the order
dated June 3, 1993 as well as the order dated Cctober 5,
1993 which renewed TISCO s |ease, as unsustainable in |aw.
According to the learned counsel, both these orders have
conplied with the requirements of Section 8 of the Act.
Bef ore we analyse the provision, it must be noted that this
provi si on has undergone several anmendnents. Changes were
wought into the original provision as it stood in 1957
through anmendnents in_ 1986 and 1994. Since TISCO s
application for renewal was filed in 1991, both the Hi gh
Court and the Committee considered the provision as it stood
prior to the 1994 amendnent, which is extracted as under

"8. Periods for which mning |eases

may be granted or renewed -

(1) The period for which a mining

| ease may he granted shall —not

exceed twenty years.

(2) A nmning |l ease may be renewed

for two periods each not exceeding

ten years

Provi ded that no mning | ease

granted in respect of a ninera

specified in' the First Schedule

shall be renewed except wth the

previ ous approval of the Centra

Gover nment .

(3) Not wi t hst andi ng anyt hi ng
contained in sub-section (2), if
the Central Gover nnent i s of
opinion that in the i'nt erests of

m neral devel opnent it is necessary
so to do, it may, for reasons to be
recorded, authorise the renewal of
a mning |lease for a further period
or periods not exceeding in ‘each
case the period for which the

m ni ng | ease was originally

granted."

Applying the provisionto the facts of the present
case, it becones clear that sub-section (1) would be

applicable to the first application for |ease. Since TISCO
already had a lease in existence when the Act cane, the
first clause stood exhausted. Wen TISCO applied for. the
renewal of its lease for the first time in 1973, sub-section
(2); as it stood prior to its anendnment in 1986, envi saged
the grant of a first renewal for a single period of 20
years, which is why TISCO was granted a renewal till-21993.
VWhen, in 1991, TISCO applied for the second renewal, the
period of tine envisaged by sub-section (2) - which has
al ways been of a total of twenty years- had |apsed, and,
clearly, that application would have had to be treated as
one to whi ch sub-section (3) applied. TISCOs second
renewal was granted by the Central Governnent’s order dated
June 3, 1993 which was linited by its subsequent order dated
Cctober 5, 1993. These orders conveying the acceptance of
TISCO s | ease have been analysed in the inpugned judgment.
The High Court was f the opinion that they were
unsustai nable since they did not nmeet with the requirenent
of Section 8(3), which required reasons to be stated for
reaching the decision that it would be in the interest of
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m neral devel opnent to renew TISCO s |ease. The Hi gh Court
noted that the Central CGovernment had not taken into account
the National Mneral Policy and the report of the Rao
Committee in reaching its final decision. Wiile interpreting
the I anguage of Section 8(3), it took note of the speech
delivered by the concerned Mnister in Parliament who had,
in defence of a nmotion to drop O ause 8(3), stated as under

“...we should and nust envisage

condi tions, though very rare, in

whi ch because of di verse

ci rcunmst ances sone renewal s nmay

have to be made . beyond those

specified in C ause 8."

Fromthis, the H gh Court inferred that the subsequent
renewal of |ease as envi saged and contenpl ated under Section
8(3) refers to 'very rare circunstances which may require
renewal s to be made. ~The Court, therefore, held that the
conditions which nmake for the rare cases and diverse
circunst ances have to be clearly and pointedly articul ated,
for which _the recording of proper and detailed reasons was
necessary.

It has been argued before us that the H gh Court had
erred in referring'to the speech of the Mnister as it was
made in a context/ other than that which is permtted to be

accepted as a tool of statutory i nterpretation. W are of
the view, however, that the i ssue-can be deci ded wi thout
l ocking horns with the controversy over the situations in
whi ch utterances in the legislature are relevant for

statutory interpretation. To us, the |language of Section
8(3) is quite clear inits-inport. Odinarily, a lease is
not to be granted beyond the tinme and the nunber of periods
nmentioned in clauses (1) and (2). If, however, the Centra
CGovernment is of the viewthat to allowa |essee’ s |ease to
be renewed further would bein  the interest of nminera
devel opnent, then, it is enpowered to do so, provided there
exi st on record sound reasons for such an action and those

reasons are recorded. Since 'such a neasure ‘has' been
i ncorporated in the | egi slative scheme as a safeguard
agai nst arbitrariness, the letter and spirit of the |aw

must be adhered to in a strict manner

W have studied the orders of the Central Governnent
dated June 3, 1993 and Cctober 5, 1993. The order dated
June 3, 1993 is a statement which declares the grant of a
second renewal to TISCO It does not profess-to give any
reasons for such a decision and, for that reason, falls
foul of the requirement of Section 8(3), as has rightly
been pointed out by the H gh Court. The order dated Cctober
5, 1993 is nore generous in ternms of the reasons it offers;
however, the H gh Court was of the viewthat, since it did
not take into account the findings of the Rao Report, the
deci si on of this court in the Indian Metals case and the
Nat i onal M neral Policy, it could not have justified its
deci sion as having been nmade after a proper analysis of the
i nterest of m neral devel opnment. This brings us- to
consi deration of the second issue before us.

2. Rel evance of the Rao Report and the decision of to this
Court in the Indian Metals case to the renewal of TISCO s
| ease.

The subm ssions nade before us by the | earned counse
for TISCO on this issue are a replication of those put forth
before the Commttee, and need not be repeated. W rmay,
therefore, proceed to analyse the decision in the |Indian
Metals case. In that <case, this Court was faced wth a
situation where, through a series of Wit Petitions, the
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grant of rights for the mning of chromte ore in the State
of Orissa was challenged. The central issue that arose for
adj udi cation was whether, and to what extent, the parties
before the Court were entitled to obtain leases for the
m ning of chromte ore in the State of Orissa. Though the
| earned counsel for TISCO sought to indicate that case is
di stingui shable from the one on hand on account of the fact
that, while the forner dealt wth the grant of fresh
l'icences, the present deals wth renewal of |ease, which
i nvol ves a fundanmentally different assessnent. W nust,

however, point out that, in essence, both cases deal with
the larger issue of mning of chromite ore in the State of
Orissa and, in view of this relation, it becones necessary

for us to consider the views expressed therein

In view of the nature of the issues before it, this
Court appointed the Rao Conmmittee to examine the natter. The
court then held that the findings of the Rao Committee
woul d, for the purposes of the Act, be treated as a deci sion
of the! Central Governnent. |n paragraph 42 of its decision
the Court expressed its appreciation for the detailed and
excel lent report subnitted by Dr. Rao; it further stated
that he had brought together all the relevant data and
anal ysed the wvarious-claims put forth before it while also
having had a note on chrone deposits in the State of Orissa
prepared by the Chief Mning Geol ogi st of the Indian Bureau
of Mnes. W have already extracted the ‘portion of the
deci sion where the Court had stated that the Rao Report was
bound to be of wuse to the State CGovernment ‘as well as the
Cenlral CGovernment in deciding grant of mning |eases for
chromte.

It is clear froma study of the Indian Metals case that
in the opinion of this Court, the Rao Report had nade such a
conprehensive study of the issue that it nerited treatnent
as a decision of the Central Government. In our view, once
this has been clearly stated by the Court, the centra
Government, though not bound to follow the recommendati ons
of the Rao Report, was at the very |east under an obligation
to record reasons why it sought to depart ‘from the
recomendati ons of the Report, especially in nmatters- such
as these where |eases of considerable commercial value are
granted for |ong periods of tinme.

W are, therefore, of the view that the H gh Court and
the Conmttee were justified in taking note of the findings
of the Rao Report as well as the observations of this Court
in the Indian Metals case in considering he.issue of renewal
of TISCO s | ease.

Since the Order dated Cctober 5, 1993 did not nake any
reference to the Rao Report or the decision of this Court,
we feel that the High Court was justified instriking it
down for not having taken into account all the factors
relating to a proper appreciation of the concept of ninera
devel opnent .

3. Locus standi of prospactive applicants in proceedi ngs
consi dering the renewal of TISCO s | ease.

Before the Hi gh Court, the |earned counsel for TISCO
raised a prelimnary objection as to the |ocus standi of the
other petitioners, basing his claimon Rules 59 and 60 of
the Rules, the relevant portions of which are extracted as
under

"59. Availability of area for re-

grant to be notified -- (1) No

area

(a) which was previously held or

which is being held under a

prospecting licence or a mnining
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| ease; or

(b) ...
(c) ...
(dy ..

(e) Shall be available for grant
unl ess --

(i) an entry to the effect that the
area is available for grant is nade in
the register referred to in sub-rule (2)
of rule 21 or sub-rule (2) of rule 40,
as the case may be, in ink; and

(ii) the availability of the area
for grant is notified inthe officia
Gazette and specifying a date (being a
dat e not earlier than 30 days fromthe
date of t he publication of such
notification in the official Gazette)
fromwhi ch such area shall be available
for grant :

Provi ded that

Provi ded furt her

(2, The Central CGovernnent may, for
reasons to be recorded in witing
relax the provisions of sub-rule
(1) in any special case.

60 Premat ure applications.
Applications for the grant of
prospecting licence or mning | ease
in respect of ar ea. Wose
availability for grant is required
so be notified under rule 59 shall
if,

(a) no notification has been issued
under that rule; or

(b) where any such notification has
been issued, the period specified
in the notification has not

expired;

be deened to be premature and shal
not be ent ert ai ned, and t he
application fee thereon, if any

pai d, shall be refunded."

The | earned counsel for TISCO submitted that since, in
respect of the land that fell within TISCO s | easehol d area,
the State Governnent had neither made an entry in the
concerned register that the area was available for grant,
nor had it notified its availability in the officia
Gazette, the applications of the other parties before this
Court should be treated as premature applications under Rule
60 and not be entertained. He, therefore, submtted that
none of the other parties could be regarded as aggrieved
parties and therefore, could not be said to have any
interest in these proceedings.

The | earned counsel for JSL countered by stating that
any deci sion on the second renewal of TISCO s | ease as bound
to affect the rights of the other parties. He argued that if
the entire lease was renewed in TISCO s favour, no part of
it would be available for grant to them He al so pointed out
that TISCOs |ease had expired on January 11, 1993 whereas
the first order renewing TISCO s |ease was issued only on
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June 3, 1993. WII we contended that the State Governnent,
whi ch was dutybound to nmke the relevant entry in the
register and notify the area as being available for grant,
had neglected to do so. He then stated that, had the State
CGovernment been mndful of its obligation, the applications
of the petitioners would not have been deened to be
premat ure under Rule 60 of the Rules and could not have been
rej ected.

Inits inpugned judgnent, the Hi gh Court adopted the
view that the other parties before it did have an interest
in the proceedings regarding renewal of TISCOs |ease.
Describing their interest as being of a contingent nature,
the H gh Court stated that if the Central Governnent did not
think it fit to renew TISCOs lease, it wuld have to
declare the area as available for grant and woul d have to
invite prospective applicants. In that situation, the other
parties would have a claim The Court pointed out that,
t hough none of the other parties could, as a nmatter of
right, claim to be heard while the Central Governnent was
consi deri'ng the issue of renewal of TISCO s |ease, since its
two Orders__inthis regard had, in fact, adversely effected
their rights, the other parties would be entitled to
chal l enge them |In other words, according to the H gh Court,
they were proper parties even if not necessary parties.

Wil e issuing’ directions to the Committee that was to
be constituted to examine the issue at length, the High
Court directed that the views of the other parties also be
taken into consideration. The other details regarding this
direction are nentioned in the  portion of 'the inpugned
judgrment that we have already extracted. The Conmittee, in
conpliance with this direction of the H gh Court, heard
TISCO as well as the other parties at |ength on a host of
| egal and technical issues.

It nust also be noted that in its order dated August
17, 1995, the Central CGovernnent had, in exercise of powers
conferred on it by Rule 59(2) relaxed the requirenment of
Rul e 59(1) to enable the other parties to be granted | eases.

W are of the viewthat the Hi gh Court had 'taken the
correct step in allowing the prospective applicants 'to put
forth their points of viewwith regard to the renewal of
TISCO s | ease. As we have already pointed out, these issues
i nvol ve consi derably hi gh stakes, both —in terns  of
comercial value and the effect that such a decision w |l
have on the concept of mneral developnent ~and the
consequent national Interest. To that extent, those likely
to be affected and i ndeed, those who can legitimately have a
stake in the proper formulation of such a vital policy, can
be heard. No exception can be taken to the (H gh Court
treating them as proper parties and directing the Conmttee
to hear them

We, therefore, hold that both the Hi gh Court and the

Committee were justified in hearing the prospective
applicants while considering the issue of renewal of TISCO s
| ease.
4, Rel evance the «criterion of captive requirenent  of
m ni ng i ndustries and t he principle of equi tabl e
distribution of nmining |leases to the concept of minera
devel opnent under Section of the Act.

The Conmittee wundertook a conprehensive anal ysis of
the submi ssions made by the counsel appearing for the
various parties before it and also studied the relevant
material in order to gain an understanding of the concept of
m neral devel opnent under Section 8(3) of the Act.

To this end, it analysed the entire schene of the Act
and studi ed various Sections, viz., Section 3(c), Section 6,
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Section 8 and also the Rules wth the benefit of the
subm ssions of the | earned counsel appearing for the various
parties. It also analysed the Rao Report, the Nationa
M neral Policy, 1993 and the Industrial Policy of the State
of Orissa, 1992 to reach its conclusions on this issue.

The Conmittee noted the follow ng observation of the
Rao Conmittee :

"The two | audable aspects of the

State Government’s policy in this

regard of reservation of the

chromte areas for exploitation in

the public sector and provision of

certain captive mning capacities

to the chronmite based industries

need to be reconciled."

It then noticed the —observations of the Rao Report
wherein, while- analysing the Industrial Policy Resolution,
1956, it had stated that the Policy envisages a predom nant
role for 'the public sector in (establishing chrone ore
i ndustries, though the option of private enterprise being
i nvol ved in _establishing new units was not closed. The Rao

Report had, in fact, observed that once an industry is
established with the cooperation of the private sector, it
woul d only be | fair and reasonable to make available to it

a certain captive resource of chrome ore. To this end, the
Rao Report had specifically recomended that the captive
m ning requirement. be provided for in - the  grant of the
| ease i n question.

The Conmittee further noted the observations of the Rao
Comm ttee that the cost of production of the chromte ore in
the case of captive mnes is nuch |ower  than the cost of
procurenent from other suppliers and, therefore, dependence
on others for chromite ore has an adverse i npact on the end
user industry and this can be elimnated if captive mnining
i s pronot ed.

Thereafter, the Conmttee took note of paragraph  7.11
of the National Mneral Policy, 1993 where, while dealing
with the strategy to be enployed for mneral devel opnent,
it was clearly stated as follows :

"In case of ores whose known

reserves are not abundant,

preference will be given to those

who propose to take up their mning

for captive use."

The Conmittee also recorded paragraph 15.2 of the
Industrial Policy of Oissa, 1992 where the following is
st at ed.

"15.2 Per sons who have firm

proposals for setting up industries

inthe State for processing and

val ue addition of minerals will be
given priority in the grant of
prospecting |icences and mning
| eases. "

The Conmttee also recorded the submissions of the
counsel for JSL that preference for captive mnes is a
valid national policy, having been incorporated in, certain
| egi sl ations such as the Coal M nes Nati onal i sation Act,
1973, and is an inportant factor to be considered in the
interest of mneral devel oprent.

Thereafter, the Comrittee cane to the conclusion that
the National Mneral Policy, 1993, which was tabled in both
Houses of Parliament, had resulted in amendments bei ng
carried out in the Act and the Rules and, being a policy
pronouncenent, was a guiding factor in the decision-nmaking
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process of the Government. It further stated that both the
Nati onal Mneral Policy and the Industrial Policy of the
State of Orissa had recognised the fact that the captive
m ning requirenment nerited preferential treatnent.

VWile dealing with applicabilty of the principle of
equitable distribution, the Conmttee took note of the
observations, in paragraphs 88 and 89 of the inpugned
j udgrment, nade while analysing the Rao Conmmttee Report. The
Hi gh Court had noted that it had been the policy of the
State of Oissa to provide raw nmaterials to those chromite
based i ndustries which were owned by the private sector and
also to cater to the requirenent of manufacturing industry
within the State. The Rao Report had further reconmended
that in doing so, the State Governnent should act justly and
equi tably.

After making a technical evaluation based on satisfied
information, the Comrittee observed that |easehold area of
TI SCO which was sought to be renewed has chromte deposits
of the order of atleast 102.44 million tonnes. O this, the
reserves upto a depth of 100 netres were estimted at 39.49
mllion tonnes and the reserves below the depth of 100
netres were estimated at 62.95 million tonnes. The tota
reported chromite reserves in the country were estinated at
186 mllion tonnes. Thus, the Committee came to the
conclusion that the area in question (1261.476 hectares)
hel d by TI SCO possessed about 55% of the chronite reserves
of the entire country. The Conmittee therefore, posed the
guestion whether it would be in national interest to pernit
a single party to perpetuate its-hold on such |arge reserves
of this strategic mneral?

Ther eupon, the Conm ttee analysed the provisions of
Article 14 and Article 39(b) of the Constitution which, in
its view, were relevant for the purpose of appreciating the

i ssue under Section 8(3) of the ‘Act. It then canme to the
conclusion that, to grant the renewal of nmining | ease over
an area as large as that held by TISCO in favour of a

singl e applicant whose own needs are limted, while severa
needy manufacturers were deprived of adequate sources of raw
material, would be to pronpte nonopolistice tendenci es which
cannot be all owed.

For the foregoing reason, the Comrittee was the view
that the concept of 'm neral devel opment™ under Section 8(3)
of the Act requires the assessment of the captive mning
requirenent of different industries as also the application
of the principle of equitable distribution of mning |eases.

The | earned counsel for TISCO sought to assail this
approach of the Committee. He began by pointing out that
before the Rao Conmittee, the State of Oissa had canvassed
the view that the concept of an industry |linked to captive
mning is not envisaged by the schenme of the Act, nor has
it been accepted as a matter of policy. This was for the
reason that there are nore industries than nmines ‘and, if
every industry was entitled to a nmne, nore industries would
be starved rather than served and such a policy would not
be feasible. He further submtted that even the Rao Report
had not given its enthusiastic approval to the concept of
captive mining and assuning that it had, its effect would be
negatived by the fact that this Court had in the Indian
Metal s case expressly rejected the theory of captive
m ni ng. Learned counsel further submtted that the concept
of captive mning has been wongly applied since no nmning
activity can be carried out only for Captive consunption.
Different industries require varied grades of nore for their
activities and a single nining area cannot produce a
particular type of ore required by one industry alone.
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Consequently, he submitted that such a condition would | ead
to ineffective exploitation of the ore. TISCOs counse
further subnmitted that none of the other parties who were
before this Court to stake. their claimfor mning |eases,
had any industry of their own where the chromite ore could
be used for manufacturing purposes and, therefore, they were
not in a position to use it for captive consunption. Hence,
he subnmitted, the argunment of captive consunption was wholly
m spl aced. He further Contended that the Committee had erred
in applying the principle of equitable distribution of
m ning | eases; according to himthe «correct principle is
that of equitable distribution of mnerals and not of mning
| eases.

We have studied the Conmittee’'s report on this issue
and we find that nost, if not all, of these contentions have
been dealt with in the report. W find it difficult to
accept the contention that the Rao Conmittee had not
endorsed the concept of captive mning because, as we have
al ready nentioned, it does in fact do so. Having studied the
decision'in” the Indian Metals case, we find that on the
i ssue of ~the requirenent ~of captive mning, this Court had
expressly refrained from giving an opinion on the issue as
it did not arise for its ~consideration; however, it did
recommend that chromite ore be supplied to needy applicants
in an equitable manner. It nust be pointed out that nowhere
inthe Rao Report nor in the report of the Conmttee, has
the requirenent of captive mning been interpreted to nean
that every industry within the State would, by reason of its
exi stence, be entitled to a nmining |ease. The captive
requi rement of an industry is a factor that has to be kept
in mnd while granting |leases but, it is tobe done on a
conparative scale. Wiile the Central Government exercises
its discretion in granting or renewing a lease, it is clear
that the capacity of an industry to effectively exploit the
ore, will be a predom nant considerations The submi ssion of
the |l earned counsel that none of ~the other parties before
this Court required the mneral ore for captive consunption
cannot be accepted. This aspect has been specifically
exam ned by the Committee at pages 260-263 of its report. In
order to properly appreciate the issue of captive
consunption, the Conmttee exani ned the needs of the other
parties before it. It stated that each of these parties had
manuf acturing industries which produce val ue-added products
and earn considerable foreign exchange for the country, -and
it was therefore of the view that an analysis of their tota
requi r enent was necessary in the interests of mnera
devel opnent as also that of the nation. Based on the
information supplied to it, the Conmttee thereafter made an
assessment, for a total period of 50 years, of the captive
and net requirenents of |ICCL, | MFA, FACOR and JSL. At page
349 of its report, the Comrmittee has al so taken note of the
projected captive and net requirenments of Ispat Alloys. This
being a finding of fact that has been recorded by the
Conmittee, we have to accept that the argument of captive
consunpti on does have a basis in the facts of the present
case. On the issue of the application of the principle of
equi table distribution, we are of the view that the
Committee had, after having taken note of the prevailing
situation and the problens faced by needy manufacturers,
taken the correct viewin recommending its inplementation

W are, therefore, of the viewthat the Committee had
correctly interpreted the relevant nmterial available for
appreciating the concept of "mineral developnent" and
adopting the stance that it enconpassed the concept of
captive mning as well as the principle of equitable
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di stribution.

5. Validity of t he Centra

CGovernment’s order dated August 17,

1995 which declared that renew ng

TISCO s | ease over an area of 406

hectares would satisfy its needs

and requirenents.

The Conmittee nmde an estimate of the captive mining
requi renent of each of the parties appearing before it after
conming to the conclusion that this was a fundanental
guideline to be kept in mnd while renewing TISCO s |ease.
To conplete this exercise, it relied upon the' subm ssions
of counsel, technical evidence submtted a them and the
rel evant technical information available. 1In the case of
TISCO, after taking into account all the technical grounds
and objections put forth by the |earned counsel for TISCO
the Conmittee came to the conclusion that its | ease should
be granted renewal for a period of 20 years over a
conti guous area of 461 hectares.

By 'its order dated August 17, 1995, the Centra
Government _while endorsing the finding of the Comittee
reconmended to the State GCovernment that TISCO s |ease be
renewed for 20 years over-a reduced area of 406 hectares.
The reasons for the reduction were al so provided.

The decision of ~ the Committee and the consequent
order of the Central’ Governnent have been assailed by the
| earned counsel for TISCO on a nunber or technical grounds.
Many of these have already been dealt with by the Conmittee.

At this juncture, we think it fit to mke a few
observati ons about our general approach to the entire case.
This is a case of the type where legal issues are
intertwined with those involving determination of policy and
pl et hora of technical issues. In such a situation, courts of
l aw have to be very wary and must exercise  their
jurisdiction wth ci rcunmspection for t hey must not
transgress into the realm of. policy making, unless the
policy is inconsistent with the constitution and the |aws.
In the present matter, in its inpugned judgnent, the H gh
Court had directed the Central to set up a comittee to
anal yses the entire ganmut of issues thrown up by the present
controversy. The Central Gover nnent had consequently
constituted a conmttee conprising high I'evel functionaries
drawmn from various Governmental/ institutional agencies who
were equi pped to deal with the entire range of technical and

| ong-term consideration i nvol ved. This Comittee, in
reaching its deci sion, consulted a nunber of policy
docunents and approached the issue from a holistic

per spective. W have sought to give our opinion on the |ega
i ssues that arises for out consideration. Fromthe schene of
the Act it is clear that the Central CGovernment is vested
with discretion to determine the policy regarding the grant
or renewal of leases. On matters affecting policy and those
that require technical expertise, we have shown deference to
and foll owed the recomendations of, the Committee which is
nore qualified to address these issues.

W are, therefore, of the view that the Centra
CGovernment was justified in issuing its order dated August
17, 1995.

For the foregoing reasons, we are of the view that the
Hi gh Court and the Conmittee were justified in the view they
took. Consequently the appeals filed by TISCO st and
di smissed. IDCOL has filed the appeals on nuch the sane
grounds as TISCO while additionally claimng that the
Committee should have heard its claimtoo while hearing the
other parties. Since we have heard them at length, the
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gri evance does
fail. Cost, cost

not survive. Hence IDCOL’'s appeal s nust al so
in the cause.




