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ACT:
Jammu and Kashmr University O dinance, 1969, and Jammu and
Kashmi r Uni versity Act , 1969- Secti on 52- Aut omati c

term nation under section of services of Lecturer enployed
on contract basis-No reenpl oynent as provided by statute-
More continuation on the expiry of statutory period does not
justify inference of i nplied engagenent.

Jammu and Kashmr University  Act, 1965- Enqui ry into
m sconduct and report under the 1965 Act-No validation or
continuation of enquiry comrenced under the 1965 Act in the
1969 Act-Show cause notice and ternination service based on
the Enquiry-Report under the 1965 Act- Validity.

HEADNOTE:

The respondent joined the Jammu and Kashmr University in
1963 as lecturer on contract basis. . He was |later pronoted
as professor. Hi s appoi ntment as professor —was also on
contract basis and by agreement he was bound by the statutes
and regul ations from tinme to tine in force in the
Uni versity. Wiile extending his period of probation as
Professor the Central Council of the University resolved
that the respondent be charge-sheeted for ~certain alleged
m sconduct. An Enquiry was held under the Jammu and Kashnir
Uni versity Act, 1965 and at report was submitted hol ding the
respondent guilty. On the day the enquiry officer submtted
the report, the Jamu and Kashmir University O dinance /1969
was promul gated. Section 52 of the Ordi nance provided that
teachers enployed on contract basis "unless ot herw se
or der ed by the Chancellor after consulting the Pr o-
Chancel l or shall cease to hold such posts or to discharge
such duties after 60 days fromthe conmencenment of  this
Ordi nance or the Act, as the case may be." No such order was
i ssued by the Chancellor extending t he respondents
enpl oyment on the expiration of the period. O, the other
hand. the Vice-Chancellor. allowed him to function as
Prof essor and his probati on was again extended for a year by
the Vice-Chancellor under s. 13(4) of the Odinance (which
had al ready been replaced on Novenber 16, 1969 by the Janmmu
and Kashmir University Act, 1969). The Vice-Chancellor also
directed the release of the salary of the respondent and
requested him to serve on the acadenmic council as an ex-
of ficial nenber. Based on the enquiry report the Vice-
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Chancel | or issued a show cause notice to which the
r espondent submtted his explanation. The Uni versity

Counci| decided to terminate the services of the respondent.
In a wit petition filed by the respondent the Hi gh Court
directed reinstatement. The Hi gh Court took the view that
the facts and circunstances of the, case clearly enabled the
spelling out of a fresh appointnment of the respondent as
Professor by an enplied contract. The Hi gh Court was also
of the opinion that the enquiry directed under the 1965 Act
| apsed when the 1969 Ordinance came into force and coul d not
furnish the basis for punitive action agai nst the respondent
and therefore the order of dism ssal based on the report of
the Enquiry O ficer was bad in | aw.

HELD : that the H gh Court’'s order of reinstatenent. had to
be quashed. Wiile the respondent had no right to continue
in the University the termination of his services was
i nvalid.

(i)Under the 1969 Ordi nance and the subsequent Act which
repl aced it the only body conpetent to appoint a professor
like the respondent, is the University Council and even the

Counci | shal -l nmake such appointnments only on t he
reconmendati on of the Selection Conmittee created by section
36. There is no case that. the Selection Committee even

consi dered or recomrended the respondent for appointmnment and
there is no suggestionthat the University Council appointed
the respondent as professor. it follows that the only
statutory body

170

enpowered in this behal f has not appointed the respondent to
the post claimed by him Therefore the continuance of the
respondent on the expiration of the statutory two nonths’
peri od cannot be legitimated by |aw. The circunstance that
the respondent functioned in the University does not vest in
him the legal status of a validly appointed enployee wth
all the protection that the, Act and the relevant statutes
give to such a person. Thus no case of statutory ter-
mnation is called for, the basis of statutory enploynent
bei ng absent. [ 175F]

Wen a statute creates a body and vests it wth authority
and circunscribes the powers by specifying limtation. the
doctrine of inplied engagenent |le hors the provisions and

powers under the Act woul d be subversive of ~the statutory
schene regarding appointnent of officers and cannot be
count enanced by the Court. If a Vice-Chancellor by
adnmnistrative drift allows such enploynent it~ cannot be
val i dated by any theory of factumvalet. [176F]

(ii)Wwhen there was no provision in the 1969 Act which woul d

continue or validate the enquiry comenced  against. the
respondent by the Jammu and Kashmir University created by
the 1965 Act. the Enquiry report falls to the ground vis-a-
vis the respondent. The fact that he responded to- a show
cause notice cannot clothe the enquiry with legality and the
report is inpermssible material to injure the respondent
with a punitive termnation. The respondent would  be
considerably damified in his standing and reputati on by the
order of the University. The termination of his service
therefore has to be declared illegal. [176(QF

JUDGVENT:

ClVIL APPELLATE JURI SDI CTI ON: Cvil Appeal No. 1386 of
1972.

From t he Judgnent and order dated the 26th COctober, 1971 of
the Jammu and Kashmir Hi gh Court at Srinagar in Wit




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 9

Petition No. 36 of 1970.

F. S. Nariman, Additional Solicitor Ceneral of India, O.
C. Mathur and P. C.. Bhartari, for the appellant.

T. R Bhasin, R L. Kohli and Ranesh Kohli, for respondent
No. 1

The Judgrment of the Court was delivered by

KRI SHNA | YER, J.-The University of Kashmr, the appellant,

with a blurred sense of legality, issued a ukase by
resolution of its Council, termnating the services of its
Pr of essor, the appellee, insufficiently aware of t he

kal ei doscopic |legislative changes and crucial statutory
consequences on the one hand and curiously indifferent to
its own enbarrassingly  anbival ent deal i ngs seem ngly
legitimsing the permanent status of the Professor. Thi s
decision virtually dism'ssing the appell ee was successfully
challenged as voidin the High, Court, but the appellant
University has come upin appeal, with a certificate of
fitness, seeking to sustain the validity of its action. At
the first blush, the | aw of master and servant may apply to
the present fact-situation bumthe statutory status of the
enpl oyer —substantially transforns tile character of the
master, the consequences of its ultra vires acts as well as
amenability to types-of relief like reinstatenent and the
applicability or wit renedies, alien to the legal chemstry
of breaches of contract. However, in'the light of the
factual -cum |l egal ' conclusions which appeal to us these
thorny jurisprudential issues of deeper inport in a socio-
econonic and cultural context wherethe State undertakes
dynam c activities affecting citizens’ rights and operates

t hr ough

171

corporate and other effective instrunentalities may not fal
for direct, decision. Enough unto 'the day is the evi
t her eof .

A chronol ogi cal narration of the principal facts and events
and legislative shifts and their inplications nmust ' precede
consi deration of the |l egal contentions put forward by either
si de.

The Jammu and Kashmir University Act, 2005 (Sanvat Year)
created the University of Janmu and Kashmir. ~Several vyears
later, the present respondent joined the University as a
| ecturer on contract basis, the law that governed  his
services being the provisions of that Act and the statutes
franed thereunder. Subsequently, the Jammu and Kashmir
University Act, 1965, was passed which, while repealing the
previous Act, preserved and continued for the transitiona
period the rules and regul ations and services of teachers
and officers of the University (s. 52). Primarily, the 1965
Act inparted enbryonic shape to the Jammu University and the
Kashmir University by the creation of two Divisions, (1)
Jammu Division, and (2) Kashnir Division- Anyway, the
respondent who had joined in 1963 was appointed as Reader
in Septenber 1965, a few nonths after the 1965 Act canme into
force. A couple of years later the respondent registered an
advance in hiscareer and became Professor in the Post-
Graduat e Departnentof the University in the Kashmr D vision
on terms and conditionscontained in letter dated January 8,
1968. While he was put on probation for one year he was
infornmed that imediately after his appointment he would
have to enter into an agreenent with the University in the
formforwarded to him This agreenctnt bound the respondent
to the statutes and regulations fromtinme to time in force
in the University. It is significant to note, as the High
Court has pointed out in its judgnent, that "the case of
both the parties, however, is that the appointnent of the
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petitioner as Professor was on contract basis". The one-
year period of probation expired on Decenber 14. 1968, but
the Vice-Chancellor extended it .for one nore year by order
dated Novenber 11, 1968. This extension was confirmed by
the neeting of the Central Council of the Unversity at its
neeting dated June 26, 1969. But at the sanme neeting it was
resolved by the Central Council that the respondent be
charge-sheeted for certain alleged msconduct. An enquiry
was held by an enquiry officer appointed in this behalf,
ShriJ. N Bhan, who subnitted his report on Septenber 5,
1969 holding the respondent guilty substantially. By
accident it happens that on the same date, nanely, Septenber
5, 1969, the Jammu and Kashmir University Odiinance, 1969,
was pronul gated by the Governor establishing two separate
universities, one for Janmu and the other for Kashmir. How
ever, by s. 52 thereof, the rules an regulations and
services of enployees were continued. And then followed a
significant provision which |aid down that within 60 days
from the conmencerment of the Ordinance the services of
teachers ' _enployed on contract basis were to cease unless
otherwi se- _ordered by the Chancellor. No such order was
i ssued by the Chancellor ~extending t he respondent’s
enpl oyment. However, oblivious or heedl ess of the statutory
cessation of the respondent’s services he was allowed to
function as Professor and his probation was again extended
for a year by the Vice-Chancell or under

172

S. 13(4) of the Ordinance (which had al ready been repl aced
on November 10, 1969 by the Jammu and Kashmr’' ‘Universities
Act, 1969). More incongruous with the appellant's present
stand is the direction by the Vice-Ciancellor to release
the salary of the respondent and the request to himto serve
on the Academic Council as an ex-officio nenber, being
Prof essor and Head of the Departnment of History. Wi | e,
thus, on the one side quiet flowed the stream of service as
prof essor, on the other turbid eddies of threat to term nate
surfaced up. For, based on the enquiry report the Vice-
Chancel | or issued a show cause’ notice on Decenber 22, 1969,
which elicited the respondent’s explanation on January 31

1970. Together, all the materials were considered by the
University Council at its neeting dated. July 7, 1970,
where the decision was taken to renmove him paying  one
nonth’s sal ary. Thereafter, of course, the pr esent
[itigation started.

The principal questions canvassed before us turn on the
correctness of the views taken by the Hi gh Court on-(a) the
respondent’s right to continue in service even after the
statutory explanation thereof, and (b) the validity of the
reliance on the enquiry report in the term nation order’ and
the breach of statutory conditions subject to which /al one
the power of terminating the relationship could be“exercised
by the University Council. |In the opinion of the Hi gh
Court, the facts and circunstances of the case clearly
enabled the spelling out of a fresh appointnment of the
respondent as, Professor and Head of the Departnent  of
History of the new University- of Kashmir by an inplied
contract. Once this position is reached it fol | ows
logically that the termination has to be in terms of the
statutory regulations. On the aspect of the case the Court
took the viewthat the enquiry directed under the 1965 Act
| apsed when the 1969 Ordi nance and the Act cane into force,
and could not furnish the basis for punitive action against
the respondent. The irresistible conclusion the Court
therefore reached was that the order of dismssal passed by
the University Council being based on the report of the
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Enquiry Oficer was bad in |aw The Court directed
reinstatenment by a wit of nmandanus.
The | earned Additional Solicitor General, appearing for the
appel l ant University, built an argunent the corner-stone of
which was that there was a statutory cessation of the
contractual service of the respondent by operation of s.
52(4) of the Ordinance and the Act of 1969. The statutes
under the Act of 1965 contained a provision which ran thus :
"Procedure conditions for appointnent of
Uni versity Teachers.

STATUTES
1
2. Every sal ari ed teacher of the University

shal | have to execute a witten contract with
the University. The conditions of service of
teachers appointed by the University shall be
those enbodi ed in.the Agreenent of service an-
nexed hereto or, on Agreenent substantially to
like “effect, and every teacher shall execute
the Agreenment before he enters upon his duties
or as soon as possible, thereafter."
173
It is also compn case that respondent’s enpl oyment was on a
contractual basis. By s. 51 of the 1969 Ordinance "all the
statutes and regulations made under the Janmu and Kashmr
University Act of 1965 and in force i mediately before the
conmmencenent of this Odinance shall so far as, nmay be
consistent with the provisions of this Odinance continue to
be in force in each University after the commencenent of
this Ordinance.”
Thus we reach the position that, on a conbined  reading of
Statute 2 franmed under the 1965 Act  (already extracted
above) and s. 51 of the Ordinance of 1969, which is in
identical terms wth s. 59 of the Act which replaced the
O di nance, the respondent was an enpl oyee of the University
serving under a contract. In fact neither party disputes
this position. Qur attention must nowturn to a crucia
provision in the 1969 O di nance which is also reproduced in
the ensuing Act. Section 52 thereof runs thus :
"52. Conti nuance of service of the existing
enpl oyees and their al | ocati on -
Notwi t hst andi ng anything contained in this
Ordinance or any Statute or Regulation nade
thereunder or in any other law for the tine
being in force :-
(1) all enployees of the University of Jamu
and Kashmr constituted under the Jamu &
Kashmr University Act, 1965 (other than those
serving on contract or on deputation in the
University or those serving in the Publication
Bureau of the University) who, inmmediately
before the commencenment of this O dinance,
wer e hol ding or discharging the duties of any
post or office in connection with the affairs
of the said University shall, subject to the
provisions of sub-section (2), continue in
service on the sane ternms and conditions as
regul at ed their service bef ore such
commencenent ;
(2) the Chancellor may in consultation wth
the Pro-Chancellor by order allocate t he
enpl oyees of the University of Janmu and
Kashm r (other than those serving on contract
or deputation in the University or those
serving in the Publication Division of the
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Uni versity) between the University of Kashmr
and the University of Jammu constituted under
this Odinance in such manner as he may
consi der necessary and every such allocation
shal |l be deenmed to be an appoi ntnent, transfer
as the case may be to the post or office by
the conpetent authority under this Odinance
Provided that in naking such allocations the
conditions of service of enployment of such
enpl oyees shall not be varied to their
di sadvant age
(3)....
(4) all ‘persons who imediately before the
conmmencenent of this O dinance were hol ding or
di schar gi ng
174
the duties of any post or office in connection
with the affairs of the University of Jammu
and Kashmr on contract basis or by virtue of
their occupation to such posts or offices from
ot her services in the State, unless otherw se
ordered by the Chancellor after consulting the
Pr o- Chancel | or, shall cease to hold such posts
or to - discharge such duties after 60 days from
the /commencenent of this Ordinance and al
such contracts wth or deputations to the
University of Jammu and Kashmir shall stand
terminated with effect fromthe expiry of the
sai d period of 60 days.
If we may condense the effect of this provision to the
extent relevant to the present case, it nmeans that  teachers
enpl oyed on contract basis "unl ess ot herw se ordered by the
Chancel lor after consulting the Pro-Chancellor shall cease
to hold such posts or to discharge such duties after 60 days
fromthe conmencenment of this Odinance" or the Act, as the
case may be. To add enphasis, as it were, to the cessation
of such tenure the further part of the section reiterates
that "all such contracts with ... the University ~of /Jamu
and Kashnmir shall stand terminated with effect™ from the
expiry of the said period of 60 days." ~Thus, ~by the
i nexorable operation of the cal endar, on Novenber 5, 1969,
the respondent made a statutory exit fromthe enpl oynment of
the Kashmr University. This much even the respondent has
reconciled hinself to, and the H gh Court has accepted.
To retrieve the situation thereafter, the respondent had
recourse to a plea which found favour wth the |earned
Judges, that the actings and dealings of the hi gher
functionaries of the University vis-a-vis the respondent
el oquently testified to the claimof inplied enploynent of
the respondent subsequent to the statutory cessation. /It is
true that de facto the respondent functioned as Professor
drew sal ary as such, becane a nenber of the Acadenic Counci
in that capacity and was treated as on extended probation by
the Vice Chancellor. In view of these habilinments  of
professorate the H gh Court assuned the premise that the
r espondent was "admttedly in the enploynent of t he
University of Kashmir on the relevant date", and proceeded
to essay the next problemwhich it posed in these words
"The main question in this cause is whether
the enploynent of the petitioner was validly
term nated under the inpugned resolution."”
W are dealing with a statutory body, the University, and
its powers and duties and the canalisation thereof. The
functionaries wunder it and the contours of their authority
are delineated by the Act. if any body created by a statute
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went beyond the area of its powers, the act was ultra vires
and of no effect. Odinance 10 of 1969 and the subsequent
Act which replaced it have vested in the
175
Uni versity Council certain powers regarding the appointnent
of the teaching staff. Section 22 reads :
"22. Power s and functions of t he
Uni versity Council The University Council of a
University shall be the suprenme authority of
the University and shall have the follow ng
powers, nanely
(f) save as otherwise provided in this
Ordi nance, to appoint officers of the status-
of Joint Registrar, Deputy Librarian and above
and teachers of the status of Readers and
above and to-define their duties.
Provided that no officer or teacher shall be
appoi nt ed by a ‘University Council until
provision has been made for his salary in the
approved budget of the University conc

erned :
Provi ded ~ further t hat al | appoi nt nent s
(Permanent or temporary) to the posts of
Oficers or teachers referred to in this
section ~shall be made by the Uni versity
Council/ on the recomendation of the Sel ection
Conmittee constituted for, the purpose in
accordance wth the provisions of Section 36
of this Ordinance, ~and on such terns and
condi tions as ~may be prescribed by the
Statutes :
Provided also that the Vice-Chancellor my
nmake appointnents of teachers referred to in
this Section as a tenporary nmeasure for a
period not exceeding six nonths to carry on
the work and if the recomendations  of the
Sel ection Committee are not received within a
peri od of six nonths, the Vice Chancellor may
extend the appointnent, if any made by him
for the duration of the academ ¢ session wth
the approval of the University Council

Thus, the only body conmpetent to appoint a professor, like

the respondent, is the University Council, and even the

Counci | shal | nmake. such appointnents only on t he

recomendati on of the Selection Conmittee created by s. 36.

There is no case that the Selection Comittee ever

consi dered or recomrended the respondent for appointment and
there is no suggestion that the University Council appointed
the respondent as professor. It follows that the /only
statutory authority enpowered in this behalf has not
appoi nted the. respondent to the post clainmed by him ' There
is an interimpower vested in the Vice-Chancellor hedged in
with limtations, as is contained in the third proviso to s.
22(f). lie may make appointnments of teachers as a tenporary
neasure for periods not exceeding six nmonths to carry on-the
work, and if the Selection Conmttee's recomendati on i s not
received within the tine he may extend the appointnent for
the duration of the academi c session with the approval of
the University Council. There has been no exercise of the
narrow power of the Vice-Chancellor under this proviso and

the conclusion is irresistible that the continuance of the
respondent on the expiration of the statutory two nonths’
peri od cannot be legitimated by law. O course, he renai ned
to teach and was paid for

176
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his work. He did many other things which a legally
appoi nted professor would do, with the full know edge and
even at the request of the Vice-Chancellor. May-be, he, the
Vi ce- Chancel l or and others in the University were perhaps
not Kkeeping thensel ves abreast of the law. But the fata
fact remains that the Chancellor did not extend the services
of the respondent as contenplated by s. 52(4), and this
failure finishes the plea of continuance in office of the
pr of essor. W are not concerned with the administrative
fall-out from this finding although the salary of the
teacher appears to have been sanctioned by the Vice-
Chancel | or a piece of conduct which may be understandabl e on
equi tabl e grounds. The, circunstance that the respondent
functioned in the University does not vest in himthe |ega

status- of a wvalidly appointed enployee wth all the
protection that the Act and the relevant statutes give to
such a person. Inthis view of - the fact situation, w thout

nore, the respondent’s work on the University canpus can be
brought to a close. No case of statutory termination of
service is  called for, the basis of statutory enploynent
being absent. The ad hoc arrangenent by which he renained
to teach did not acquire legal validity nmerely because the
Vi ce- Chancel l or went - through the irregular exercises of
extending his probation, etc. W have to hold that the
curtain fell on the office held by the respondent when, at
the end of 60 days after the Act, the sands of time ran out.
The ground urged successfully, as it were, before the Hi gh
Court, of an inplied engagenment cannot, in ‘our view, be
sustai ned. Wen a statute creates a body and vests it wth
aut hority and circunscribes  its powers by speci fying
l[imtations, the doctrine of inplied engagenment de hors the
provi sions and powers under the Act woul d be subversive of
the statutory schene regardi ng appoi ntnments of officers and
cannot be countenanced by the Court. Power in this case has
been vested in the University Council only and the manner of
its exercise has been carefully regulated. Therefore, the
appoi ntnent of the respondent could be nade only by the
Council and only in the node prescribed by the statute: | f
a Vice-Chancellor by admnistrative drift allows such
enpl oyment it cannot be validated on any theory of  factum
valet. W cannot countenance the all eged continuance of the
respondent in the University canpus as tantanount to regul ar
service under the University with the sanction of |aw In
short, the respondent has no presentable case against the
direction to quit.

Even so, there are certain disquieting features in this
case. The Additional Solicitor-CGeneral fairly concedes that
there was no provision in the 1969 Act which would continue
or validate the enquiry ,conmenced agai nst the  respondent
by, Jammu and Kashmir University created by the 1965 Act.
If so, the enquiry report falls to the ground vis-a-vis the
respondent . The fact that he responded to a show cause
notice cannot clothe the enquiry with legality and the
report is inpermssible material to injure the respondent
with a punitive termnation. The reliance on the enquiry
report by the University. to take a hostile decision on July
7, 1970 is illegal. The University Council could not act to
his Prejudice on the strength of a damagi ng report whi ch had
no force. We are therefore clear in our mnds that the
term nation of the services of the respondent was stricken
by the vice of statutory violation. The respondent is per-
177

fectly right in contending that he has been considerably
dammified in his standing and reputation by this order of
the University. We are, therefore, inclined to the view
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that while the respondent has no right to continue in the
University, the termination of his services, as per annexure

A isinvalid. It is no use the University contending that
its order is innocuous. It is clear that its annexure A
carries a stigma with it since it expresses "the unani nous
conclusion that the .... charges have been established

against hinm and the termnation itself is founded on the
guilt so made out. W, therefore declare that Annexure Ais
void but further hold that the respondent has no right to
continue in service and the direction to himthat he should
| eave his post as Professor and Head of the Post-G aduate
History Departnent is .good. The Hgh Court’s order of
reinstatenment is quashed.

There is much in the circunstances of the case to show that
both sides have, been indifferent to the provisions of the
[aw which changed fromtine to tine and both sides have
acted under m sapprehensions, which warrant our direction

that parties wll bear their own costs throughout. The
appeal is all owed subject to the above order as to costs.
K. B. N Appeal al | owed.

13-L447Sup.. C 1./74
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