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PART-II
I N THE SUPREME COURT OF | NDI A

CRI M NAL APPELLATE JURI SDI CTI ON

CRIM NAL APPEAL NO. 1167 OF 2007
HARBANS SINCH & ANR. ... APPELLANT

VERSUS
STATE OF UTTARAKHKAND ..., RESPONDENT
ORDER
1. This appeal by way of special |eave arises out

of the follow ng facts: -

At about 7:00p.m on the 30th of October, 2001,
@rbachan Singh — P.W 1, was riding pillion on the
notor cycle being driven by his son Gurjeet Singh-
deceased. As the two reached near the Kichha rail way
station about half a kilo netre away from Police
Station, Kichha, the four accused Jagdeep Singh and
Manjeet Singh arnmed wth country-mde weapons and
Har bans Singh and Jaswant Singh, the present
appel |l ants, chased themin their Esteem Car bearing No.
HR 06- G 2165 and after overtaking the notor cycle cane

in front thereof with the result that Gurjeet Singh had
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to stop on the road side. The accused thereupon fired
gun shots at Gurjeet Singh killing him on the spot.
The incident was wtnessed by Bhagat Singh, Deedar
Si ngh, Kul deep Singh and Ashok Kumar and several other
per sons. @urbachan Singh rushed to Police Station
Kichha and recorded the First Information Report at
about 7:30p.m in which bare details with regard to the
I ncident were given by him P.W 7 — Harish Mehra, the
SHO, of P.S. Kichha reached the place of incident and
made the necessary enquiries and sent the body for the
post nortem exam nation. On the conpletion of the
i nvestigation, a charge under Section 302 of the Indian
Penal Code sinplicitor was franmed against the four
accused whereas a separate charge under Section 25 of
the Arms Act was franed against Jagdeep Singh and
Manj eet Singh, the two accused who had been armed with
a fire arm each had fired the fatal shots. As the
accused deni ed charges |evelled against them they were

brought to trial.

2. The prosecution in support of its case exam ned
@urbachan Singh — P.W 1, the first informant, as one
of the eye wi tnesses and his nephew Deedar Singh — P.W
2 as the second eye witness; Dr. S.K Mshra — P.W 4,

the doctor, who had perfornmed the post nortem
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exam nation on the body and P.W 7 the Investigating
Oficer, Harish Mehra. The prosecution case was then
put to the accused and the statenent under Section 313
Cr.P.C were duly recorded. They denied all
all egations |evelled against them The trial court
relying on the aforesaid ocular evidence as supported
by the nedical evidence of Dr. S.K Mshra, - PW 4,
held all the four accused Jagdeep Singh and Manjeet
Singh guilty of nurder sinplicitor under Section 302
whereas present appellants Harbans Singh and Jaswant
Singh were held guilty under Section 302/149 |PC and
sentenced accordingly. An appeal was thereafter taken
by all the four accused to the H gh Court. The Hi gh
Court dism ssed the appeal by its judgnent dated 15th

June, 2007.

3. W are told that special |eave petitions were
subsequently filed in this Court. The Special Leave
Petition filed by Jagdeep Singh and Mnjeet Singh was
dism ssed by a sinple order of dismssal whereas |eave
was granted in the Special Leave Petition filed by
Har bans Singh and Jaswant Si ngh, the present

appel | ant s.

4. W have heard the |earned counsel for the
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parties and gone through the record wth their

assi st ance.

5. Several argunents have been raised by M. S R
Bajwa, the |earned senior counsel for the appellants.
He has first pointed out the appellants had been roped
in under Section 301/149 of the IPC and as no charge
under Section 149 had been franed against them their
conviction on that basis was wong. He has also
pl eaded that the statenents of the accused recorded by
the trial court wunder Section 313 of the Code of
Crimnal Procedure were defective and the material
circunstances which would have been relevant for
determining their culpability had not been put to them
invalidated their conviction. For this argunent, M.
Baj wa has placed reliance on several judgnents of this
Court. He has also further pointed out on facts, that
the FIR did not contain any details with regard to the
i nci dent and the inprovenents made during the course of
the evidence in Court, could not, therefore, be relied
upon the nore so as it was the admtted position that
the relations between the parties were strained on
account of a dispute pertaining to a petrol punp. He
has al so enphasised on the general tendency in such

matters (and where enmty is wit large) to cast the
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net far and wide as there was absolutely no reason
what soever that the two appellants, being elders in the
famly, would have acconpani ed the two young co-accused
to conmit a nmurder for the purpose of sorting out what

was apparently a dispute relating to property.

6. M. A P. Sahay the I|earned counsel for the
respondent - St at e has, however, controverted t he
argunments nmade by M. Bajwa again on the basis of
several judgnents of this Court and has enphasi sed t hat
a defective charge or statenent under Section 313 of
the C&.P.C. recorded by the trial could would not per
se vitiate the trial as an obligation was cast on the
accused to show that both these factors had led to
prejudice during the course of the trial. He has also
subm tted that Section 465 of the C.P.C. specifically
provided that in determning the question of prejudice
the fact as to whether the objection had been rai sed at
the earliest possible stage, would be an extrenely
rel evant factor and as the appellants had for the first
time raised the question of prejudice in this Court,
the plea was not open to them He has al so pointed out
on facts that the FIR was not an encycl opedi a of events
and that in the background that Gurbachan Singh had

seen the brutal murder of his young son, if sone facts
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had been left out, sone latitude was to be given to him

on account of his unfortunate situation.

7. W have heard the I|earned counsel for the
parties and considered the argunents advanced by them
and have perused the evidence on record. W do find
that the charge franed against the four accused
(including the two appellants) as also the statenents
under Section 313 of the C.P.C recorded by the tria

court with regard to the circunstances that had been
found against them during the course of the trial have
not been framed or recorded in the manner required by
law but this factor by itself would not entirely
determne the matter in the light of the fact that the
appel lants have not taken an objection regarding
prejudice at the earliest stage and that no prejudice
has in fact been shown, as they were fully aware of the

case agai nst them

8. We, however, feel that the appellants are
entitled to relief in the facts of the case. We
observe that the FIR is rather sketchy and gives no
details about the specific role of each of the accused.
When these questions were put to Gurbachan Singh in his

evidence in Court he stated that he had in fact given
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all details to the police officer but he had negl ected
to record them M. Sahay's argunent, therefore, that
@ur bachan Singh was puzzled on account of the incident
is not confirmed by Gurbachan Singh. Mreover, we are
al so not unmndful of the fact that where enmty is
admtted (as in this case) and as sone parleys had
taken place that very norning with regard to a
settlenment and the ownership of the petrol punp, the
possibility that the appellants had been roped in
cannot be ignored the nore so as all the accused were
closely related to each other. W notice that Jagdeep
Singh and WMnjeet Singh, the two accused whose
conviction has becone final upto this Court are the
sons of Harbans Singh and Jaswant Singh, appellants
herein respectively, whereas the appellants are
brothers-in-law interse. W also find that Deedar
Singh -P.W 2 the other eye witness also did not give
any relevant details in his statenent under Section 161
Cr.P.C. and he was repeatedly confronted wth the

om ssions in his deposition in Court.

9. Ve, t heref ore, remain uncertain about the
i nvol venent of the appellants in the incident. They

are, accordingly, entitled to the benefit of the doubt.



CRL.A. No 1167 of 2007 REPORTABLE

10. W, accordingly, allow this appeal. The
appel lants shall be set at liberty forthwith if not

required in any other case.

[ DEEPAK VERMA]

NEW DELH
NOVEMBER 24, 2009
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PART- |
N THE SUPREME COURT OF | NDI A
CRI M NAL APPELLATE JURI SDI CTI ON
CRIM NAL APPEAL NO. 1167 OF 2007
HARBANS SINGH & ANR ... .. APPELLANTS
VERSUS
STATE OF UTTARKHAND .. ... RESPONDENT
ORDER

W have heard the | earned counsel for the parties.
Vide our separate reasoned order, we have

all oned the appeal and set aside the conviction of the
appel | ants and ordered their acquittal.

It is stated by the |earned counsel for the
appel lants that the appellants are in jail. W direct
that they be set at liberty forthwith if not required
in connecti on W th any ot her case.

The reasoned order to foll ow

[ DEEPAK VERMA]

NEW DELH
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NOVEMBER 24, 2009.



