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H K. SEMA, J

1. Thi s appeal is preferred by defendant No.6 agai nst
the judgnent and order dated 25.4.2001 passed by the Hi gh
Court of Madras in O S. A Nos.131 of 1998 and 55 of 1999.
2. We have heard the parti es.
3. The facts are cunbersone. W may, however,
briefly refer to few facts for the purpose of disposal of this
appeal .

A ship vessel MV. ‘Sagar owned by respondent No.1
was swept and washed ashore and grounded of fshore near
Madr as Fi shing Harbour as a result of several cyclonic storns.

Al efforts of respondent No.2 herein to refloat the vessel failed,

it was abandoned and became a weck. Since the crew and

Master of the vessel were not paid their wages, they filed an
admiralty suit in the Madras H gh Court bei ng C S. No.57 of
1995. The Court ordered the arrest of the vessel.  Respondent
No. 2 through their agent respondent nos. 3 and 6 entered into
a negotiation with the appellant for sale of the shipand finally
entered into a Menorandum of Agreenent counter-signed by

def endant No.5 who was the owner’s representative under

whi ch the appellant was required to pay a sumof Rs.75 | acs
forthwith and bal ance consi deration anount of Rs.1.50 crores
was to be paid by 28.4.1995. On 18.4.1995 the appellant paid
a sumof Rs.75 lacs and, therefore, he filed an application
no. 2136 of 1995 arising out of C S. No.57 of 1995 seeking | eave
to intervene in the matter as he had al ready purchased the
vessel and al so nade the payment. The prayer was al |l owed.
After the crew and Master of the said vessel were paid their
wages, the suit was dism ssed on satisfaction and the order of
arrest was vacated. However, before the appellant could
performhis part of the contract and pay the bal ance

consi deration anobunt of Rs.1.50 crores in ternms of

Menor andum of Agreement dated 17.4.1995 it appears

another suit was instituted in the Hi gh Court being

O A No.491 of 1995. The Hi gh Court has restrained the owner
and its agent fromalienating or encunbering the said vesse
in any manner to a third party. Therefore, the appellant was
unable to performhis part of contract and could not pay the
remai ni ng consi deration amount of Rs.1.50 crores to the

owner .
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5. In the interregnum nmany orders were passed and it
has conme to this Court several times, with which we are not

really concerned.

6. Suffice it to say that the real controversy relates to
the decree dated 8.6.1998 passed by the Single Judge of the
Madras Hi gh Court in C S.No.1151 of 1995. 1In the said suit

the appel | ant -def endant No.6 was not arrayed as a party.

However, on being application filed by the appellant, he was
added as defendant No.6. It is not disputed that the decree

was passed after inpleading the appellant-defendant No.6 as a
party respondent. The operative portion of the decree reads

as under: -

“In the result, the plaintiff is given a decree for

a sum of Rupees Ninety Five |lakhs with 24%

per annum from 04.07.1995 till payment and

al so the proportionate costs and the decree is

grant ed agai nst the defendants 1 to 5."

7. The Division Bench of the H gh Court having
noti ced in paragraph 8 of thejudgnment that the 6th defendant
became a party to the suit instituted by the plaintiff on his
own initiative and even after he was added as a party, the
plaintiff did not claimany relief against the 6th defendant. The
Hi gh Court also noticed the suit as originally framed only
agai nst defendants 1 to 5 who were the owners of the vessel
the | ocal agent of 'the owner, the nmanaging Director of the
conpany whi ch owned the vessel and has its registered office
at Bangl adesh. The High Court-al'so noticed that the prayer
nmade by the plaintiff inthe suit was for a joint and severa
decree agai nst defendants 1 to 5 for the paynent of Rs.122
| akhs which the plaintiff clainmed to be due to him ' Having
recorded such a finding the H gh Court reversed the decree
passed by the Single Judge.

It is in these circunstances contended by Dr.Rajeev
Dhawan | earned senior counsel for the appellant that there
was no privity of contract within the plaintiff and defendant
no. 6 and the decree was not agai nst defendant no.6 \026
appel | ant herein. He further submitted that the Court cannot
go behind the decree and the Division Bench was in error in
reversing the findings of the | earned Single Judge.
9. W are of the view that the contention of Dr.
Dhawan has substance. The suit filed by the plaintiff
originally was agai nst defendants 1 to 5. The appell ant
becane a party to the suit instituted by the plaintiff-
respondent herein on his own initiative. Even after the
appel | ant was arrayed as defendant no.6 the plaintiff did not
care to anend the plaint except maki ng the appellant as
def endant no.6. No relief was clai ned agai nst defendant no. 6.
In fact the relief prayed for in the suit was agai nst defendants
1to5jointly and severally. The |learned Single Judge passed
the decree against defendants 1 to 5. These are all undisputed
facts.
10. M.A T.M Sanpath | earned counsel appearing for
the plaintiff-respondents referred to the orders passed by this
Court dated 13.9.1996 and 2.12.1996 where this Court,
amongst others, directed the appellant to deposit the security.
The aforesaid orders passed by this Court were interimorders
with regard to security deposit sought to be inposed on the
appel l ant so as to make hima surety for the suit anpbunt. The
suit was finally decreed. W are not concerned with the
interimdirections passed by this Court.
11. For the reasons aforestated we are of the view that
the Division Bench was not justified in holding that the sum of
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Rs.1 crore should be paid over to the plaintiff to the extent to
whi ch the decree has remai ned unsati sfi ed. Thi s appeal is,
accordingly, allowed. The order of the High Court is set aside.
The Decree of Single Judge is restored. No costs.

C. A. No. 8506 of 2001 and C. A No. 8507 of 2001.
12. In view of the order passed in C A No.8505 of 2001,

these appeals filed by the plaintiff, are devoid of nerits and
are, accordingly, dismssed. No costs.




