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PETI TI ONER
NAGARMAL TEKRI WAL

Vs.

RESPONDENT:
STATE OF Bl HAR

DATE OF JUDGVENT:
04/ 03/ 1970

BENCH

ACT:

Bi har Foodgrai ns Dealer’s Licensing Order, 1966, Para, 3(2)-
Presumption front storage of foodgrains when to be drawn-
Exemption for agricul turists.

Evi dence Act, 1872-Lease-deeds even if not regi stered can be
used in crimnal case for collateral purpose-Oral evidence
not to be rejected on nere ground that it is of next-door
nei ghbours.

HEADNOTE:

On search of the appellant’s prenises foodgrains above
quantities pernmitted under the Bihar Foodgrain Dealer’s
Li censing Order 1966 were found. ~ He was prosecuted under s.
7 of the Essential Commodities Act for violation of cl. 3 of
the Order. The appel lant produced oral- and  docunentary
evi dence to show that he was an agriculturist-and therefore
the presunption tinder cl. 3(2) of the order that  he had
stored the foodgrains for sale could not be drawn | against
him The docunentary evidence aforesaid consisted of |ease
deeds executed by the appellant and his brother in favour of
| essees. The oral evidence showed that he, and his/ brother
were in possession of 80-90 bighas of land on which the
f oodgrai ns found in his possession were grown. The
docunentary evi dence was rejected by the trial magistrate on
the ground that the | ease deeds not being registered were
not admi ssible in evidence under s.. 49 of the Registration

Act . The Sessions Judge in appeal did not ’'rely on the
| ease-deeds for the reason that such docunents could  be
brought into existence at any tine. Both the tria

magi strate and the Sessions Judge rejected the oral evidence
as unreliable because it was given by persons who were next
door neighbours and as such interested in the | appellant..
The appellant’s revision petition before the H gh Court’ was
sunmmarily rejected. By special |eave he appealed to this
Court.

HELD : (i) d. 3(2) of the Order expressly excludes bona
fide consumers and agriculturists fromthe presunption to be
drawmn from proof of storage only. It is obvious that the

sub-cl ause speaks of storage for sale as a dealer although
the words 'as a deal& are not there because storage has
reference to business as a dealer and that is the essence of
the order. The fiction in the second sub-clause nust be
carried to its, logical conclusion. [902 B]

ii) No doubt the | ease-deeds were not registered but in a
crimnal case it had to he seen whether they were genuine or
not and whether, an inference of innocence could be based

on them They served the coll ateral purpose of showi ng that
the [|ands about which the w tnesses spoke orally were held
by himfor purposes of-cultivation. [902 D
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(iii) There is no reason why the evidence of a next door
nei ghbour should be rejected unless there is sonething
intrinsically wong with it. [902 E-F]

(iv)The total circunstances in the case showed that the
appel lant was in fact carrying on agricultural operations.
He executed a nunber of | ease-deeds, produced receipts and
proved by or a evidence that he

900
was an agriculturist. In his case therefore the presunption
under cl. 3(2) could not be drawn. |If that presunption was

not drawn, the case against him stood unproved because of
the exenption which agriculturists enjoy. [902 F-Q

The appeal nust accordingly be all owed.

Mani pur Adminisration v. M N la Chandra Singh, [1964] 5
S. C. R 574. referredto and expl ai ned.

JUDGVENT:

CRI M NAL " APPELLATE JURI SDI CTI ON:  Cri minal Appeal No. 40 of
1968.

Appeal by special leave fromthe judgnment and order dated
January 23, 1968 of the Patna High Court in Crimna
Revi sion No. 91 of 1968.

D. P. Singh, D. 'N Mshra and Govind Das, for the appel-
| ant .

R C. Prasad, for the respondent.

The Judgnent of the Court was delivered by

H dayatullah, C. J.. On May 28, 1966, Bhola Prasad Mandal
Supply Inspector Pathargama with other officers searched a
godown bel ongi ng to Nagarnal Tekriwal (appellant) and found
stored therein 45 quintals of rice, 90 quintals of paddy, 5-
50 quintals of grains, 3 quintals of wheat, one quinta
Arhar and 207 quintals of Khesari together wth weighing
scal e and wei ghts and neasures. ~As Nagarmal did not possess
a licence wunder the Bihar Foodgrains Dealer’'s Licensing
Order, 1966, he was prosecuted under s. 7 of the Essential-
Commodities Act for violation of cl. 3 of the order. He was
convi cted by the Minsif Magistrate, First C ass and
sentenced to undergo rigorous inprisonment for six nonths.
The foodgrains found in his possession were also ordered to
be forfeited to the State. He appeal ed wunsuccessfully to
the Sessions Judge, Santhal Parganas, Dunka and his revision
in the High Court was sumarily dism ssed. He now appeals
by special |eave granted by this Court.

The def ence of the appellant was that he was an
agriculturist and that the foodgrains were grown by him on

the |lands he had taken on | ease fromvarious parties. In
support of his defence, he produced both docunentary and
Oral  evidence. The docunentary evidence consisted of

certain |ease-deeds executed by "himand his brother in
favour of the lessors. Oal evidence showed that he and,
his brother were in possession of 80-90 bighas of land on
whi ch Paddy and ot her foodgrains found in his pos-session
wer e grown,

901
The case proceeded agai nst himon the basis of the presunp-
tion under para 3 of the Order. It may be read here

"Li censi ng of whol esale and retail dealers

(1) No person shall carry on business as a
whol e-sale dealer or retail dealer except
under and in accordance with the terns and
conditions of a licence issued in this behalf
by licensing authority.

(2) For the purpose of this clause, any
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person other than a bona fide consuner or an
agriculturist, who stores any foodgrains in
any quantity shall, unless the contrary is
proved, be deenmed to store the foodgrains for
the purpose of sale.”
It was held that as he had stored foodgrains above the
permtted quantities for a wholesale dealer, he would be

regarded as a wholesale dealer wthin the order. The
def ence, before us again is that he is an agriculturist and
is not liable to the penalty under the |aw, because the
presunption in his case cannot be drawn. It is also

submitted that his case that he was an agriculturist stands
conpletely proved in this case

The | earned Magi strate rejected the docunentary evidence on
the ground that the | ease-deeds were not regi stered and were
not admi ssible in evidence under s. 49 of the Registration
Act. The | earned Sessions Judge did not accept this ground;
at least  he did not say anything about it. He held that
such docunents could be brought into existence at any tine
and were thus not reliable.. Both the Magistrate and the
Sessi ons Judge did not accept the evidence of the witnesses
on the ground that they were interested in the appellant.

M. B. P. Singh, in arguing the case has drawn our attention
to aruling of this Court in Manipur Adm nistration v. M
Nila Chandra Singh(l) and contended that the appellant
cannot be regarded as doing business as a dealer unless a
series of transactions by himof sale were -proved against
hi m The ruling does say that the words "carrying on the
busi ness” in the context of the Act postulate a course of
conduct and continuity of transactions. Ther ul i ngmaynof - be
applicable in certain circunstances, as for exanple where
even a single transaction can be denobnstrated to be in the
course of business. Carrying on of business may be found in
one instance or nore, depending upon the circunstances of
the case.

(1) [1964] 5 S.C.R 574.
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However, in the present matter we need not worry about the
,carrying on of business, because in our opinion, the
appel | ant - has successfully proved that he is an

agriculturist and the presunption under paragraph 3(2)  of
the order cannot be drawn against him That paragr aph
expressly excludes bona-fide consuners and agriculturists
fromthe presunption to be drawn from proof of storage only.
It is obvious that sub-paragraph speaks of storage for sale
as a deal er although the words "as a dealer™ are not  there,
because storage has reference to ’'business as a dealer and
that is the essence of the Order. The fictionin the second
sub- paragraph nust be carried to its logical conclusion. In
the -present case, the appellant produced a nunber of |ease-
deeds in which |eases of various parcels of land are shows
to have been granted to him He al so produced receipts of
paynment of | ease noney and he cited wi tnesses who deposed on
oath that he and his brother cultivated 80-90 bighas  of
land. No doubt, the | ease deeds are not registered, but for
the purpose of a crimnal prosecution, we have to see
whet her they are genuine or not and Wether an inference of
i nnocence can be based upon them In -our judgnment they
serve the collateral purpose of showing that the | ands about
which the wtnesses spoke orally were held by him for
purposes of cultivation. |If that be so, then, he is an
agriculturist and it is easy to see that the evidence which
was ' brought for-ward of witnesses deposing orally was not
concocted to set up a false defence. |Indeed no adequate
reasons were given for rejecting the testinmony of wtnesses.
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The | earned Magistrate rejected the testinony of one witness
on the ground that he is the next door nei ghbour and has a
"soft corner for him'. W do not know why the evidence of
the next door nei ghbour should be rejected; it can only be
rejected if there is sonething intrinsically wong with that
evidence. The total circunstances in the case show that the
appel l ant was in fact carrying on agricultural ,operations.
He executed a number of | ease-deeds, produced receipts and
proved by oral evidence that he was an-agriculturist. In
his case, therefore, the presunption under para 3(2) could
,nhot be drawmn. |If that presunption is not drawn, then the
case against him stands unproved because of the exenption
whi ch agricul turists enjoy.

On the whole, we are satisfied that his conviction was im

properly reached. We-all ow the appeal and set aside his
convi ction. H s bail bonds are cancelled. The order of
forfeiture of foodgrains'is also set aside. W are inforned
that the foodgrains were sold.. If any noney has been

recovered by sale of the foodgrains, it shall be handed over
to the appellant.

Appeal all owed.
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