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ACT:

Constitution of ~1ndia 1950, Article 154(1) ’'Executive
power’ of State-Exerciseby Governor-Supervisory jurisdiction
of State GCovernment under statute-Wether exercisable under
'executive power’.

Bihar & Oissa Co-operative Societies Act, 1935. S.
65A.

Bi har Co-operative Society  Rules, 1959 Bye-Law 29.
District Co-operative Bank-Fi rst Boar d of Directors
nom nated by Regi strar- Expiry of t erm Chi ef M ni st er
extending term from tine to time-M ni'ster-in-charge
forwarding list of nanes with directive to Registrar to make
appoi nt nent therefrom Such action whether valid.

Admi ni strative Law Chief - Mnister or Mnister-incharge
whet her can exercise the functions of a statutory authority.

HEADNOTE

Bye-law 29 of the Bihar Co-operative Society Rules,
1959 provided that the managenent of a Co-operative Bank
shall vest in the Board of Directors, and that the first
Board of Directors shall be nomnated by the Registrar for a
peri od not exceeding one year at a tinme and not exceeding
three Co-operative years in the aggregate, and that the
Regi strar could nmodify the nom nation if and when required.

The Regi strar, Cooperative Societies in exercise of the
power conferred by the aforesaid bye-law nomnated a
Conmittee of Managenent of 17 nmenbers to the first Board of
Directors of the District Co-operative Bank. The Committee
was directed to get the election of the Board of Directors
conpleted within six nmonths of the date of their nom nation
The appel | ant who was a political person was nom nated to be
the Secretary of the first Board.

The appellant got the period of the first Board of
Directors extended fromtinme to time and the election of the
Board postponed wi thout any |lawful justification. Between
Cct ober 1981 and Novenmber 1983 at the instance of the
appel l ant, the Chief Mnister gave directions to the
M ni ster (Co-operation), that the Registrar be asked to
extend the termof the Board, and the Registrar
647
in turn extended the term with the direction that the
Conmittee of Managenent should call a general neeting and
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get the Board of Directors el ected.

When the Chief Mnister denmtted office, the third
respondent, who was the Mnister for |Industries issued a
direction to the Conmi ssi oner of t he Co- operative
Department, marked as ’'unofficial’. It was stated therein
that if the Commttee was reconstituted the Board shal
legally consist of seven nenbers only. For this purpose
seven nanmes were sent If the Commttee was superseded it was
to consist of fifteen nenbers. On a separate sheet the
M nister indicated the first set of seven names and second
set of eight names.

In conpliance with the M nister’s directive the
Regi strar by his inpugned order in supersession of al
earlier orders reconstituted the first Board of Directors
with imediate effect and directed that the tenure of the
of fice of the reconstituted Board shall be for the remainder
of the termi.e. till Novenmber 30, 1983

Bei ng aggrieved, ~the appellant assailed the order by a
wit petitionin the H gh Court, which was di sm ssed.

On appeal to this Court, it was contended on behal f of
the appellant that the Regi strar had no power to
reconstitute the Board under  bye-law 29 and that in any
event the Mnister could not issue any direction to the
Registrar as to the reconstitution of the Board. The
respondents, however, -contended that the Chief Mnister had
illegally usurped the statutory functions of the Registrar
and passed several orders and that the Mnister was
justified in issuing the requisite orders.

Al'l owi ng the appeal
N

HELD: 1. Neither the Chief Mnister  nor the Mnister
for Cooperation or Industries had the power to arrogate to
hinself the statutory functions of the Registrar under bye-
law 9. Under the Cabinet system of CGovernnent, the Chief
M ni ster occupies a position of ~pre-emnence and he
virtually carries on the governance of the State. The Chief
Mnister may call for any information which is available to
the Mnister-in-charge of any departnent and nay  issue
necessary directions for carrying on t he gener a
adnministration of the State Government. Presunably, the
Chief Mnister dealt with the question as if it were _an
executive function of the State Government and thereby
exceeded his powers in usurping the statutory functions of
the Registrar under bye-law 29 in extending the termof the
first Board of Directors fromtine to time. [655 A 654 C D

2. The executive power of the State vested in the
CGovernor under Art. 154(1) connotes the residual or
governmental functions that remain after the legislative and
judicial functions are taken away. The executive power
i ncludes acts necessary for the carrying on or supervision
of the general administration of the State including both a
decision as to action and the carrying out of the decision
Sone of the functions exerci sed under "executive powers" may
648
i ncl ude powers such as the supervisory jurisdiction of the
State CGovernment under s. 65A of the Act. The action of the
Chief Mnister cannot however be supported by the terns of
s. 65A of the Act inasnuch as there was no proceeding
pendi ng before the Registrar in relation to any of the
matters specified in s. 65A of the Act nor had the Registrar
passed any order in respect thereto. [654 E-QG

For the sanme reasons, it must be held that the Mnister
for Industries also exceeded his own authority in directing
the manner in which the new Board of Directors was to be
constituted by the Registrar under bye-law 29 by forwarding
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a list of 7 nanes to be nominated by him in the
reconstituted Board and a further list of 8 nanmes indicating
that if the Committee of Managenent was superseded under
anot her provision, it should consist of those 15 persons.
[655 C D

3. Under Dbye-law 29, the Registrar had the power to
reconstitute the first Board of Directors or to curtail the
extended term Proviso to bye-law 29 lays down that the
first Board of Directors shall be nomi nated by the Registrar
for a period not exceeding one year at a tine and not
exceeding three cooperative years in the aggregate. It
however does not entail the consequence that when the term
of the first Board of Directors is extended fromtine to
time, it must necessarily extend to three cooperative years.
That apart, the extended term of the first Board of
Directors was to enure "till further orders" and therefore
the Registrar had reserved to hinself the right to curtai
the extended term by reconstituting the Board, at any tine.
[ 655E- 656A]

Upon this view, the Court directed (i) the Registrar
Cooperative Societies, totake over the District Centra
Cooper ati ve Bank and exercise-all the powers and perform al
the duties vested in the Committee of Managenment whi ch under
the Bihar & Orissa Cooperative Societies Act, 1935 and the
Bi har Cooperative /Societies Rules, 1959 and the bye-laws
thereunder are vested in the Cormittee of Managenent. And
(ii) the Registrar, either hinself or through an Officer in
the Cooperative Departnment designated by him shall call a
general meeting of the Societyand require the society to
el ect a new Board of Directors.[656 C D

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 10296 of
1983

Appeal by Special leave fromthe Judgnent and Order
dated the 30th Septenber, 1983 of the Patna H gh Court in
C.WJ.C No. 4139 of 1983

Pranmod Swarup for the Appellant.

K.N. Rai for the Respondent.

The Judgrment of the Court was delivered by
649

SEN, J. The controversy in this appeal by special |eave
agai nst an order of the Patna H gh Court dated Septenber 13,
1983 relates to the legality and propriety of the action of
the Chief Mnister of a State in issuing certain directions,
and incidentally the scope and extent of the | power of a
Mnister to interfere with the working of a statutory
functionary under his departnent.

The facts are that on the bifurcation on the district
of  Muzaffar pur and creation of the new districts of
Muzaf farpur and Hajipur, a separate Central Co-operative
Bank called the Vaishalli District Central Co-operative Bank
for the district of Hajipur was registered with its
regi stered bye-laws. Bye-law No.29 of the said registered
bye-l aws provides inter alia as follows:

"29. Managenent: The Management of the Bank shal

vest in a Board of Directors which will consist of 17
per sons:
XX XX XX XX XX

Provided also that the first Board of Directors of
the Bank shall be nomnated by the Registrar, Co-
operative Societies, Bihar for a period not exceeding
one year at a time and not exceeding three Co-operative
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years in aggregate and that the Registrar, Co-operative

Societies may nodify the nomnation if and when

required."

The Registrar, Co-operative Societies, Bi har, in
exerci se of the powers conferred by bye-law 29 by his order
dated July 22, 1981 nominated a Committee of Managenent of

17 menbers, including the appellant, to be the first Board
of Directors of the Co-operative Bank for a period of six
nonths i.e. upto Decenber 31, 1981, or till further orders,

whi chever was earlier. The Conmittee of Mnagenent was
specifically directed to get the election of the Board of
Directors of the Central Bank held in accordance with the
law within six nonths of the date of their nom nation and
the Registrar by the order had reserved his discretion to
make changes in the nom nation of the Board by the use of
expression 'until further orders’. The Registrar by his
letter dated October 1, 1981 ~directed the Conmittee of
Management, to conplete the 'election of the Board of
Directors of the Bank as per programre |aid down therein by
Decenber 20, 1981 as the six nonths’ term of the nom nated
Boar d
650
was going to expire -on Decenber 31, 1981. Copies of the
letter were endorsed to the District Co-operative Oficer
Vaishalli for necessary action as also to the Executive
Oficer of the Bank stating that it would be his persona
responsibility to get the desired steps taken in that
connection as per the tine schedule  fixed. In accordance
therewith, the District Co-operative Oficer, Vaishalli by
his letter dated Cctober 23,1981 directed the Executive
Oficer of the Co-operative Bank to get the election of the
Board of Directors conpl eted by Decenber 20, 1981

The case illustrates an unfortunate trend which has now
becone too common these days in- the ~governance ' of the
country. The appell ant who was noni nated to be the Secretary
of the first Board of Directors and is apparently a
political person had a direct approach to the seat of power
viz., the then Chief Mnister Dr. Jagannath M'sra. The
result was that the first Board of Directors as constituted
by the Registrar kept on flouting with inmpunity the repeated
directions of the Registrar, Co-operative Societies in that
behal f, since they were not interested in holding the
general neeting for the purpose of election of the Board of
Directors. Instead of conplying wth the directions of the
Regi strar, the appellant by wusing the |letterhead of the
District Congress Conmittee (1), Vai shal'li and after
bypassing the Registrar of Co-operative Societies and al
other officials, directly approached Dr. Jagannath M sra,
the then Chief Mnister of Bihar, and got the termof the
first Board of Directors extended fromtime to time and the
el ection of the new Board postponed w thout any |[|awfu
justification. The then Chief Mnister made an endorsenent
thereon dated October 29, 1981 addressed to the Mnister
(Co-operation) with a direction that the Registrar should
extend the period of the Commttee of Managenment for the
time being. The Registrar was constrained by his order dated
Novenber 26, 1981 to extend the termof the Committee of
Managenent for a period of six nonths i.e. till June 30,
1981 but he nonetheless gave a specific direction to the
Conmittee of Managenent to call the general neeting and get
the Board of Directors elected within the extended term but
this was of no avail. On April 21, 1982 the appellant
addressed a letter to the then Chief Mnister for further
extension of the termof the Comm ttee of Managenent by one
year and the then Chief M nister made an endorsenent thereon




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 9

addressed to the Mnister (Co-operation) to take necessary
steps for extending the term Again, the Registrar by his
order dated June 21, 1982 was forced to extend the term of
the noni nated Board of Directors for a

651

period of one year i.e. upto May 31, 1983, or until further
orders, whichever was earlier. Nevertheless, the Registrar
while extending the term again nade a direction requiring
the Conmittee of Managenent to call the general neeting to
get the new Board of Directors elected but despite the said
direction, no such neeting was ever called. On April 13,
1983, the appellant again addressed a comrunication to the
then Chief Mnister for  extension of the term of the
nom nated Board of Directors for a period of one year from
June 1, 1983 and the then Chief Mnister by his order dated
June 13, 1983 extended the term for six nmonths and endorsed
the same to the Mnister (Co-operation). The Registrar
accordingly by his -order dated June 23, 1983 further
extended the termof the nominated Board till Novenmber 30,
1983, or " till further orders, whichever was earlier. Wile
extending the term he again nade -a specific direction to
the Committee of Managenment to call the general neeting for
the af oresaid purpose.

Wth the resignation of the then Chief Mnister on
August 13, 1983, the ‘respondent No. 3 Laliteshwar Prasad
Shahi, Mnister for /Industries for the State of Bihar
appears to have issued a direction on Septenber 5, 1983 to
the Conmi ssi oner of the Co-operative Department. The
comuni cation was nmarked as ’'unofficial’ and was to the
foll owi ng effect:

“"If the Conmmttee is reconstituted, the Board

shall legally consist of 7 nenbers only. ‘For this
purpose, 7 nanmes are being sent. When the Committee is
super seded under another provision, it may consist of

even 15 nenbers. For this purpose, 8 names are being

sent on a separate page."

On a buff-sheet, the Mnister indicated the first set of
seven nanes and the second of eight names.

In conpliance thereof the Registrar by his inpugned
order dated Septenmber 6, 1983 in supersession of “all his
earlier orders reconstituted the first Board of Directors
with imedi ate effect and directed that the tenure of office
of the reconstituted Board shall be for the renai nder of the

termi.e, till Novenber 30, 1983, or till further orders,
whi chever was earlier
652

The short question that falls for deternmination is
whet her the then Chief Mnister was entitled to usurp the
functions of the Registrar of Co-operative Societies under
bye-law 29. Further, the question is whether the Mnister
was entitled to issue a direction to the Registrar of Co-
operative Societies to reconstitute the nom nated Board of
Directors under bye-law 29; and if so, whether he could go
further and assume the functions of the Registrar —and
forward to hima list of names to be nominated on the
reconstituted Board. Under bye-law 29, it is the function of
the Registrar to constitute the first Board of Directors
whi ch necessarily carries wth it the incidental or
ancillary power to reconstitute such Board when he is
satisfied that the circunmstances attendant so require.

It is urged on behalf of the appellant that the
Regi strar had no power to reconstitute the Board under bye-
law 29 and that in any event the Mnister could not issue
any direction to the Registrar as to the nmanner in which the
Board was to be reconstituted. The contention to the
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contrary advanced by the respondents is that the then Chief
Mnister had illegally usurped to hinself the statutory
functions of the Registrar under bye-law 29 and passed the
several orders in question to oblige the appellant and a
handful of persons who retained their control over the
Central Cooperative Bank contrary to the schene of the Act,
and that upon his demtting the office of the Chief
M nister, the Mnister for Industries was fully justified in
issuing a direction to the Registrar for reconstitution of
the Board. It is said that the Mnister was an inportant
political worker in the district of Vaishalli and he was
informal |y asked to suggest the names of suitable persons to
the Registrar for his consideration. The comunication
referred to was addressed by the Mnister to t he
Conmi ssi oner of the Cooperative Departnment and nmarked as
"unofficial’ nerely contained his informal suggestion. The
submi ssion is that the Mnister is entitled to issue a
direction of this nature to a6 statutory functionary under
his departnent” and therefore the Registrar had necessarily
to act under the directions of the Mnister.

The Bihar~ & Orissa Cooperative Societies Act, 1935
("Act’ for short) is intituled as: "An Act to consolidate
and amend the law relating to Cooperative Societies in the
States of Bihar and Oissa", and the Preanble recites that
the object and purpose of the legislation was "to facilitate
the formation working and consolidation of cooperative
societies for the pronotion of thrift, self-help and muta
aid among agriculturists and other persons . with conmon
needs".

653

Sub-s. (1) of s.7 provides that a society which has as its
obj ects the pronotion of the common interestsin its nmenbers
in accordance with cooperative principles, or a society
established with the object of facilitating the operations
of such a society, may be registered under the Act with or
without limted liability. Sub-s. (1) of s.11 provides that
if the Registrar is satisfied that a society has conplied
with provisions of the Act and the Rules and ‘that its
proposed bye-laws are not contrary to the Act, or to the
Rules, he may, if he thinks fit, register the society and
its bye-laws. Sub-s. (2) of s. 14 of the Act provides that
the managenment of a registered society shall be vested in a
managi ng conmittee constituted in accordance with the Rul es.
Sub-s.(3) of s. 14 of the Act provides that the term of
office of the elected menbers and office-bearers of the
managi ng committee of the society shall be as provided in
the bye-laws of the society and the elected nenbers and
of fice-bearers shall <continue to hold office after. the
expiry of their term till their successors are elected or
for three nont hs, whi chever is earlier. A Centra
Cooperative Bank is a financing Bank within the neaning of
s.2(c) which neans a registered society the main object of
which is to make advances in cash or kind to other
regi stered societies or to both such soci eties —and
agriculturists. From the very nature of things, a Central
Cooperative Banks holds large suns of noney. Under the
schene of the Act, the Registrar of Cooperative Societies is
charged with the duty of adninistering all cooperative
societies within the State.

The Bi har Cooperative Societies Rules, 1959 provide
that, subject to nomination by the Registrar of such nunber
of menbers to the nanaging comrmittee and in such manner as
nmay be prescribed by him a nanaging comittee of a
regi stered society including its office-bearers shall be
el ected by vote from anong the nenbers of the society at the
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annual general neeting held in accordance with the bye-I| aws.
Bye-law 29 read with the proviso confers power on the
Regi strar to constitute the first Board of Directors of the
Central Cooperative Bank. Under the second part of the
proviso to bye-law 29, he has the necessary power to
reconstitute such Board.

S. 65A of the Act, on which reliance is placed, runs
t hus:

"65-A. Notwithstanding anything to the contrary
contained in this Act, the State Government may, of its
own notion or on an application made to it by any party
aggrieved by the constitution, or reconstitution,

654
amal gamati on, el ection, supersession, |iquidation or
any other matter concerning working of the society,
call for any record of inspection or enquiry made under
this Act or proceedings of any matter pending before
the Registrar or his subordinate or any person acting
under his authority and exami ne and pass such orders as
it may deemfit."
We fail to appreciate the propriety of the Chief
M ni ster passing orders for extending the termof the first
Board of Directors. Under the Cabinet system of Government,
the Chief Mnister occupies a position of pre-em nence and
he virtually carries on the governance of the State. The
Chief Mnister may call for any information which is
available to the Mnister-in charge of  any departnment and
may i ssue necessary directions for carrying on the genera
administration of the State Government. Presumably, the
Chief Mnister dealt with the question asif it were an
executive function of the State Governnment -and thereby
clearly exceeded his powers in wusurping the 'statutory
functions of the Registrar under bye-law 29 in extending the
termof the first Board of Directors fromtine to tine. The
executive power of the State vested in the Governor under
Art. 154 (1) connotes the residual or governnental functions
that remain after the |l egislative/and judicial functions are
taken away. The executive power includes acts necessary for
the carrying on or supervision of the general adm nistration
of the State including both a decision as to-action and the
carrying out of the decision. Sone of the  functions
exerci sed under "executive powers" rmay include powers such
as the supervisory jurisdiction of the State Governnent
under s.65A of the Act. The Executive cannot, however, go
agai nst the provisions of the Constitution or of any law.
The action of the then Chief M nister cannot al so be
supported by the ternms of s.65A of the Act which essentially
confers revisional power on the State Government. There was
no proceeding pending before the Registrar inrelation to
any of the matters specified in s.65A of the Act nor had the
Regi strar passed any order in respect thereto:- In the
absence of any such proceeding or such order, there was no
occasion for the State Government to invoke its powers under
s.65A of the Act. In our opinion, the State Governnent
cannot for itself exercise the statutory functions of the
Regi strar under the Act or the Rules.
655
Nei t her the Chief Mnister nor the Mnister for
Cooperation or |Industries had the power to arrogate to
hinself the statutory functions of the Registrar under bye-
law 29. The act of the then Chief Mnister in extending the
termof the Commttee of Managenent fromtine to tine was
not within his power. Such action was violative of the
provisions of the Rules and the bye-laws framed thereunder
The Act as anmended fromtime to time was enacted for the
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pur pose of making the cooperative societies broad-based and
denocratizing the institution rather than to allowthemto
be monopolized by a few persons. The action of the Chief
M ni ster meant the very negation of the beneficial neasures
contenpl ated by the Act.

For the sane reasons, it nmust be held that the Mnister
for Industries also exceeded his own authority in directing
the manner in which the new Board of Directors was to be
constituted by the Registrar under bye-law 29 by forwarding
a |list of 7 names to be nominated by him in the
reconstituted Board and a further list of 8 names indicating
that if the Commttee of Managenent was superseded under
anot her provision, it should consist of those 15 persons.

There is no warrant. for the subnmission that the
Regi strar had no power to reconstitute the first Board of
Directors under bye-law 29 or to curtail the extended term
VWiile the provisoto bye-law 29 Ilays down that the first
Board of Directors shall be nomnated by the Registrar for a
peri od not exceeding one year at. a tinme and not exceeding
three cooperative years in the aggregate, it does not entai
the consequence that when the term of the first Board of
Directors is extended fromtinme to time, it nust necessarily
extend to three cooperative years. The expr essi on
"cooperative year" is defined in s.2 (bb) to nean the year
beginning from the 1st of July to the 30th of June. The
second part of the /proviso expressly -confers power on the

Registrar to nodify the nom nation of ~ such Board, if and
when required. On 'a' reading of bye-law 29 read along with
the proviso, it is manifest that the first Board of

Directors is entitled to hold office for~ a period not
exceeding three cooperative years in the aggregate, unless
it is reconstituted by the Registrar wthin the aforesaid
period. That apart, the order passed by the Registrar dated
July 22, 1981 nominating the first Board of Directors was
for a period of six months i.e. upto Decenmber 31, 1981 or
till further orders. The words "till further orders" appear
in all the subsequent orders extending the termof the Board
and therefore the Registrar had reserved

656

to hinself the right to curtail the extended term by
reconstituting the Board, at any tine. In the instant case,
however, the inpugned order issued by the Registrar to
reconstitute the first Board of Directors was not nade by
himat his own discretionin the exercise of his powers
under bye-law 29 but was nade at the behest of the Mnister
for Industries and it rmust accordingly be held to be
i nvalid.

In the circunstances of the case, we feel it proper to
direct the Registrar, Cooperative Societies, Bihar to'take
over the Vaishalli District Central Cooperative Bank and
exercise all the powers and perform all the duties which
under the Bihar and Oissa Cooperative Societies Act, 1935
and the Bihar Cooperative Societies Rules 1959 and the bye-
aws of the Central Cooperative Bank are vested in the
Conmittee of Managenent. The Registrar shall either hinself
or through an O ficer in the Cooperative Departnent
designated by himcall a general neeting of the society at
such time and place at the headquarters of the Centra
Cooperative Bank and to require the society to elect a new
Board of Directors. W further direct that neither the
nmenbers of the first Board of Directors constituted by the
Regi strar of July 22, 1981, nor the so-called Board of
Directors reconstituted by him on Septenber 6, 1983, shal
interfere with the affairs of the society. In conpliance
with these direction, the Registrar of Cooperative Societies
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will issue imrediate instructions for taking over the
managenent of the Central Cooperative Bank and nay designate
an Officer in the Cooperative Departnent to discharge the
duties and functions of the Committee of Managenent till a
new Board of Directors 1is constituted in accordance wth
I aw.

The appeal is disposed of accordingly. There shall be
no order as to costs.
N. S. K. Appeal al | owed.
657




