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PETI TI ONER
SMI. RAJ KUMARI CECI L

Vs.

RESPONDENT:
THE MANAG NG COMM TTEE OF LAXM NARAI N BHAGAMTI DEVI VI DYA MA

DATE OF JUDGVENT: 27/ 11/ 1997

BENCH
SUJATA V. MANCHAR, D.P. WADHWA

ACT:

HEADNOTE

JUDGVENT:

THE 24TH DAY OF NOVEMBER, 1997
Present:

Hon" blle M's.Justice Sujata V.Manohar

Hon’ bl e M. Justice D.P. Wadhwa
Manoj Swarup. Ms.Lalita Kohil, Advs. for Ms. Manoj Swarup &
Co., Advs. for the Appellant
S. V. Deshpande, Adv. for the Respondent
K. S. Chauhan, (K P.S. Dalal) Adv. for RB. Msra, adv. for
the State.,

JUDGMENT
The foll owi ng Judgnent of the Court was delivered:

D. P. Wadhwa, J.

The appellant who was working as Headm stress in the
School of the respondent filed the present appeal agai nst
the judgnent dated Decenber 19, 1986 of the Hi gh Court of
Judi cature at Al l ahabad (Lucknow Bench). The judgnment of
the Hgh Court decides two matters: (1) second appeal filed
by the respondent, the WManaging Conmittee of the ~schoo
arising out of a civil suit filed by the appellant and (2) a
wit petition also filed by the appellant in the Hi gh court.
Wiile the appeal filed by the Managing Conmittee was
allowed, the wit petition of the appellant was dism ssed.

The appel | ant was wor ki ng as Headm stress of the junior
school of the respondent. The school was upgraded and
recogni sed as H gher Secondary School. The ~Managi ng
Comm ttee published an advertisenent inviting applications
for the post of Principal. The appellant who was worki ng at
that time as Headmi stress also applied for the post of
Principal. She was called for interview and was sel ected by
the Managing Conmittee. Her appointnment was, however,
subject to the approval under the provisions of the
I nternedi ate Education Act, 1921. Appel | ant was pl aced on
probation for one year fromthe date of joining of her duty.
She joined her post on May 1, 1969. I nstead, however,
confirmng the appellant to the post of Principal the
Managi ng Conmittee by letter dated May 1, 1970 termi nated
her servi ces. This was on the ground that the conpetent
authority under the Internediate Education Act did not
approve her appointment to the post of Principal inasmuch as
the appellant did not possess the requisite qualifications




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 7

as prescribed for the post of Principal in a higher
secondary school . This led the appellant to file a civi
suit in the court of Munsif North, Lucknow claiming relief
for declaration that she was a confirned Headm stress in the
school of the respondent and for mandatory injunction that
respondent be ordered to confirm her on the post of
Headmi stress in the said school and she also prayed for
decree of perpetual injunction for restraining t he
respondent from renoving her fromthe post of Headm stress
as also from nmaking new appointnment and holding any
sel ecti on. After the services of the appellant were
term nated the respondent al so re-advertised for the post of
Principal and the appellant again applied for her
appoi ntnent to that post in pursuance to that advertisenent.
The trial court granted the appellant decree of declaration
as prayed but refused to-grant the relief of injunction
The Managing Committee filed an appeal against the judgnent
and decree of the trial court. The appellate court upheld
the judgnent and decree of the trial court and dism ssed the
appeal . Agai nst - that the Managing Committee filed second
appeal in-_the Hi gh Court which, as noted above, was all owed
and the suit filed by the appellant disnissed.

The appellant also filed wit petition in the Hgh
Court praying for a ~wit of mandanus directing the
respondents to inplenment the decision of the court in civi
suit filed by her and for paynent of arrears of salary and
al  owances to hr. This wit petition was also dismssed.
Aggrieved the appellant has filed this appeal

There is no dispute that the appellant did not possess
the qualifications for being appointed as a Principal of the
Hi gher Secondary School-. It is also approval of the
conpetent authority wunder the Internedi ate Education act,
It is correct that the conpetent authority has power to
relax the qualification but then-again it is not disputed
that the conpetent authority did not relax the qualification
for the appointnent of the appellant as Principal of the
H gher Secondary School of the respondent. W may al so note
that when the respondent filed her civil suit in‘the court
of Munsif and also wit petition in the H gh Court, she did
not inplead the conpetent authority under  Internediate
Education Act or the State of U P. as party defendant or

respondent . Recogni tion and upgradation of the school is
done by the Board constituted under the aforesaid Act and
aidis provided by the State Governnent. it was admtted
before us that the school of the respondent is an aided
school . That would nean that for paynent of whole of the
salary or part of the salary, the funds are to be given by
the State Government. An issue was framed in the ¢trial

court if the suit was bad for non-joinder of educationa
authorities which issue unfortunately was deci ded ~agai nst
t he respondent. Per haps not nuch serious thought “was gi ven
to the issue so raised by the courts bel ow.

To understand the plea raised by the appellant in the
civil suit, we may refer to the issues framed therein
These are as under

"1, Whether the term nation notice

to the plaintiff is illegal and
wi t hout reasonabl e cause?
2. Vet her t he plaintiff’s

appoi nt nent was tenmporary and
conditional as alleged in para 12
of the WS.?

3. Wether the suit is bad for non-
j oi nder of necessary party as
alleged in para 20 and 22 of the
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WS. ?

4. whet her t he sui t is not

mai ntai nable as alleged in para 21

of the WS. ?

5. To what relief, if any, is the

plaintiff entitled.?

6. Wiether the suit is barred by

estoppel as alleged in the WS.?

Fromthe judgnment of the first appellate court, it
appears that the trial court decreed the suit for
declaration that the appellant continued to be on the post
of Principal though her suit for relief of injunction was
di sm ssed

When the matter cane before the first appellate court,
it said that the followi ng points were to be considered for
t he purposes of the decision of the appeal

"Whether the  termnation of the

plaintiff from t he post of

Principal is .illegal because, no

prior approval of the -educationa

authorities was obtai ned” before

termnating the services of the

plaintiff?

2. Vet her t he plaintiff i s

est opped from challenging her

term nation?

3. Whether the suit is bad for non-

j oi nder of t he educati ona

aut horities?

4. \Wether the | earned Munsif acted

illegally in decreeing the suit for

declaration for which no relief is

prayed by the plaintiff."

In the second appeal before the H gh Court the
substantial questions of |aw which were considered could be
gat hered fromthe inmpugned judgnment and these are as under

"Aggri eved against the decree of

the two courts bel ow, t he

def endant - appel | ant  has cone. to

this court and the two substantial

gquestions of law on which this

appeal was admitted by this court

were (1) as to whet her the

appoi nt nent of t he plaintiff-

respondent would be deenmed to have

been approved under Section 16-F(2)

of the U. P. Intermedi ate Education

Act as is stood in 1969 and (2) as

to whether the respondent was

stopped fromchal l enging the latter

dated 1.5.1970 termnating her

services on the ground that her

appoi nt nent had not been approved

by the educat i onal aut horities

whet her after the post had been re-

advertised and t he plaintiff-

respondent had applied against the

freshly advertised post. Anot her

substantial question of |aw pressed

was as to whether under the

provisions of Section 16-G2) of

the Act the approval from conpetent

authority was required in

termnating the services of the

pl aintiff-respondent."
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W do not think there can be any dispute that when
appoi ntnent of the appellant was subject to approval by the
conpetent authority on relaxation of her qualifications for
the post of Principal, it is neverthel ess necessary for the
respondent to seek approval for termnation of the
enpl oyment of the appellant.

Under Section 16-E of the act, qualifications for
appointnent as Principals, Headnasters and teachers of
different subject at different stages of the course shall be
prescribed by regulation provided that the Board may after
considering the report of the Director exenpt any person
fromthe requirenments of mninumqualification having regard
to his experience, education and ot her attai nments.
"Director’ means Director of Education, Utar Pradesh, as
defined wunder Section  2(aaa). Section 16-F bard the
appoi ntnent as a Principal, Headmaster or teacher in a
recogni zed institution —unless he possess the prescribed
qualification or~ has  been exenpted under Section 16-E
However, if no candi date possessi ng the prescri bed
qualifications is available for appointnent, the |Inspector
of schools nmay pernmit the institution to enploy as a
tenmporary measure any suitable person for a period not

exceedi ng one year. Such period may be extended with the
prior approval of the Inspector. Section 2(bb) of the Act
defines ’'lInspector’ to nean the District |Inspector of
School s and i ncl udes an of ficer authorised by t he

state Governnent to performall or any of the duties of the
| nspect or. Sub section (2) (3) and (4) of Section 16-F
provide as to how a person is to be appointed as a Principa

etc. There are as under

" 16-

FoO(1). oo

(2) The name of the selected
candi date shall be forwarded for
approval, in the case of a teacher,

by the Principal or Headmaster the
I nspector, and, in the case of

Principal or Headnaster, by the
Chai rman of the selection committee
to the Regional Deputy Director,
Education. A statement show ng the
nanes, qualifications and ot her
particulars as may be prescribed of
al | candi dates who may have applied
for selection shall also be sent
along with the nanme of the selected
candi dat e. The | nspect or or
Regi onal Deput y Director,
Education, as the case nmay be,
shall give his decision within two
weeks of the receipt of t he
rel evant papers, failing whi ch
approval shall be deened to have
been accorded.

(3) Were the Regional Deput y
Di rector, Educati on, or t he
I nspector, as the case nay be,
di sapproves for reasons to be
recorded in witing of any nane
proposed under sub-section (1), the
managenent may, Wwthin three weeks
of the receipt of the disapproval,
nake a representation against it to
Deputy Director in the Director,
Education, in the case of a
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teacher, and the decision of the

Director or Regi onal Deput y
Director, Education, as the case
may be, in the nmatter shall be
final

(4) Were the recomendati on made
under sub-section (2) has been
di sapproved and the representation
of the managenent, if any, under
sub-section (4) has been rejected,
t he sel ection conmittee shal

proceed to select and recomend

anot her nane for appr oval as
provi ded under Section 16-E and 16-
F. If the selection so nmmde is
again di sapproved and t he

representation, if _any, against the

di sapproval has not been accepted,

t he Regi onal Deput y Di rector,

Education, in case of ateacher and

the Director in case  of principa

or Headmaster may appoi nt any

qualified personout of the list of

the candidates applying for the

vacanci es and such appoi nt nent

shal |l be final".

In this case, when approval of the appointrment of the
appel l ant was not forthconming or —appointnment had been
di sapproved, the process for selection of Principal was
restarted and advertisement put - in pursuance of which the
appel | ant al so applied. Reliance had been placed on the
provision of Section 16-Grelating to conditions of service
of teachers which provides that the Principal or Headnaster
as the case may be, could not be served with notice of
term nation of service except _wth the prior approval in
witing of the Inspector. Section 16-G in relevant part,
is as under:

"16-G

(3)(a) No Principal, Headnmaster or
teacher may be di schar ged or
renoved or dismssed from service
or reduced in rank or subjected to
any dimnution in enolunents, or
served with notice of termnation
of service except with the prior

appr oval in witing of t he
| nspect or. The decision of the
I nspector shall be conmuni cat ed

within the period to be prescribed
by regul ati ons.

(b) The Inspector may approve or
di sapprove or reduce or enhance the
puni shment or approve or disapprove
of the notice for termnation of
servi ce proposed by the nanagenent:

Provi ded that in the cases of
puni shnment, before passing orders,
t he | nspect or shal | gi ve an

opportunity to the Principal, the
Headrmaster or the teacher to show
cause within a fortnight of the
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recei pt of the notice why the

proposed puni shnent should not be

inflicted."

Under clause (e) of Section 16-G an appeal could be
filed before the appellate comittee against the order of

the I nspector. Under sub-section (4) of Section 16-G an
order made or decision given by the conpetent authority
under sub-section (3) shall not be questioned in any court

and the parties concerned shall be bound to execute the
directions contained in the order or decision within the
period that may be prescribed therein.

Considering the pleadings of the parties and the
provisions of |aw set out above the answer becones quite
obvi ous that the appellant had no case either in the suit or
in the wit petition. The appellant ceased to be
Headm stress on upgradation of school of the respondent to
the Hi gher Secondary School as the post was upgraded. She
di d not~ possess qualifications to be appointed as Principa
of the Hi gher Secondary School.  Her qualifications were not
rel axed. The Conpetent Authority under the Internediate
Educati on-Act —did not grant approval for her appointnment as
a Principal which is a pre-condition under the law. Since
the appointnent itself was not approved it was not necessary
for the Managing Commttee of the school to get consent of
the authority concerned for the termnation of her services
as a Principal. Her civil suit and the wit petition had no
basis and were ' rightly dismssed by the H gh Court.
However, our attention was drawn during the course of
arguments towards the provisions of Regul ation 16 of Chapter
[1l of the Regul ations under the 1ntermedi ate Educati on Act,
whi ch is as under:

"16. The vacancy of a head of an

institution shall be filled by

di rect recruitnent for whi ch

teachers serving in the institution

may apply w thout upper age-limt,

i f any:

Provided that when an institution

is raised froma H gh School to an

Internediate Coll ege, the post. of

Principal shall be filled by the

promoti on of the Headmaster, if he

is qualified, possesses a food

record of service and is approved

in the manner described in the Act.

A Headmaster not approved shall be

retai ned as an assistant teacher on

the highest post for which he is

qualified, provided that his pay

shall not be reduced."

It was subnitted that the appellant was a “confirnmed
Headm stress of the school of the respondent ‘and on
upgradati on of the school when she did not satisfy the
qualifications of the Principal, she could not be thrown out
an she continued as a Headm stress being confirmed enpl oyee
of the respondent. Per haps the indication was towards the
proviso of the above regulation which says that in such
circunstances Headm stress could have continued as an
assistant teacher, if she satisfied other qualifications as
laid down for a teacher for a H gher Secondary School. W
are afraid no such plea was ever raised and record al so does
not show if at any tinme the appellant ever based her case on
such a plea. W, therefore, find no nerit in this appeal

The appeals are, therefore, disnmissed. There will be
no order as to costs.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 7 of 7




