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ACT:

Res judicata- Suit in Revenue Court-Question of proprietary
title referred to Cvil Court-Decree-Subsequent  suit in
Cvil Court for declaration of title-Wether decree of

Revenue Court operates as res judicata-Code of G vi
Procedure, 1908 (Act V of 1908), s. 11

H ndu LawJoint famly- Presunption as to jointness-
Separ ation- Re-union, proof of-Wether nenbers of different
br anches can acquire property( as joint Hindu famly

property.

HEADNOTE:

One L was living with his sons Kand j in the village. He
was not in affluent circunstances. K left the -ancestra

hone; he first joined mlitary service and then police
service. He gave up service and started a business with his
savi ngs. He brought his nephews R (husband of t he
respondent) and B (appellant) at differernt! tines and
allowed themto take part in the business. At his death K
left a wll bequeathing all his properties to his two
nephews. After the death of R his wi dow, the respondent,
filed a suit against B, the appellant in a Revenue  Court
under the U P. Tenancy Act, for a half share of the ‘income
of some of the villages left by K As a dispute arose as to
proprietary title the Revenue Court franmed an issue there
on- and referred it to the Civil Court as required by the
Act . The Civil Court held that the respondent had a half
share in the villages and on the basis of this finding the
Revenue Court decreed, the suit. Thereafter, the appellant
filed the present suit in a Cvil Court for a declaration
that he was the absolute owner of all the properties in
suit. Hs case was that L, his sons and descendants
constituted a joint Hudu famly, that there was never any
partition in the famly, that K Rand B jointly started a
busi ness and they jointly acquired some properties during
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the lire time of K, some after the death of K and sone after
the death of R, that the said pro. pretties were joint
famly properties and that he as the survivor was the
absol ute owner of all the properties. Alternatively,
441

441
he pl eaded that even if there was a partition in -the famly
of L, a reunion should be inferred fromthe conduct of K, R
and B during the lifetime of K and thereafter. The
respondent contended that the famly of.L was divided, that
K started the business with the aid of his self acquisitions
and purchased properties out of the income thereof, that
after the death of Kthe two brothers R and B got his
properties under his wll, that they jointly acquired
further properties out-of the income of the business, that
after the death of R the appellant succeeded to the half
share of R and that the decree of the Revenue Court operated
as resjudicata.
Held, 'that the suit was not barred by resjudicata by the
j udgrment '~ of the Revenue Court. The present suit was not
within the exclusive jurisdiction of the 'Revenue Court and
was mai ntai nable in the GCvil Court and as such s. 11 of the
Code of Civil Procedure was attracted. The judgnment of the
Revenue Court on the issue of proprietary title could not
operate as res judicata as the Revenue Court was not
conpetent to try the subsequent suit.
Venkataranra Rao v. Venkayya, A 1. "R 1954 Mad. 788
approved.
Held, further, that there was a partition of the famly
during the lifetime of I,. Every Hndu famly is presuned
to be joint unless the contrary is proved; ‘but this
presunption can be rebutted by direct evidence of partition
or by course of conduct leading to an inference of
partition. There is no presunption that when one menber
separates fromthe others the latter remain united; whether
the latter remain united or not nust be decided on the facts
of each <case. in the case of old transactions /when no
cont enpor aneous docunents are mmi ntai ned and when’ nost of
the active participants of the transactions have passed
away, though the burden still remains on the person who
asserts separation, it. is permssibleto fill up-gaps nore
readily by reasonable inferences than in cases where the
evidence is not obliterated by passage of time. The conduct
of the parties for about 50 years was consistent with their
separation rather than with their jointness:
Held, further, that it was not established that there was
any reunion between K and his nephews. Reuni on rmust be
strictly proved. To constitute reunion there nmust be an
intention of the parties to reunite in estate and interest.
It isinmplicit in the concept of a reunion that there /shal
be an agreenent between the parties to reunite in estate
-with an intention to revert to their forner status  of a
joint Hondu famly. It is not necessary that there should
be a formal and express agreement to reunite; such _an
agreenment can be established by clear evidence of conduct
i ncapabl e of expl anation

442
on any other footing. |In, the plaint it was not alleged
that a reunion had taken place by agreenent but the court
was asked to hold that there was reunion on the ground that
the conduct of parties anmbunted to a reunion. The conduct
of the parties spreading over 50 years did not show that K
and hi s nephews had consciously entered into an agreenent to
reunite and becone nmenmbers of a joint H ndu famly.
Pal ani Ammal v. Mt huvenkat acharl a Mani agar, (1924) 52 |.A
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83, Venkataramayya v. Tatayya, A l.R 1943 Mad, 538 and
Ramadi n v. Gokul prasad, A l.R 1959 MP. 251, referred to.
It is not possible under the Hindu law for sone nenbers
only belonging to different branches or even to a single
branch of a famly to constitute a subordinate joint Hindu
famly. Any property jointly acquired by such menbers cannot
becomre joint famly Property and woul d be governed by the
terns of the agreenent between themunder which it was
acqui r ed. The principle of joint tenancy is unknown to
H ndu law except in the case of the joint property of an
undi vided H ndu fam |y governed by the Mtakshara | aw which
under that | aw passes by survivorship

Sundar anan Maistri v. Narasinmhulu Maistri, (1902) I.L.R 25
Mad. 149, Chakra Kannan v. Kunhi Pokkar, (1916) |.L.R 39
Mad 317. The O ficial Assignee v. Neelanbal Anmm
(1933) 65 ML.J. 798, H nmat Bahadur v. Bhawani Kumar (1908)
I.L.R 30 Al 352, Jogeshwar Narain Deo v. Ram Chund Dutt,
(1896) L.R 23 I A 37 and Babu Bani v. Bajendra Baksh Singh
(1933) L.R 60 1.A :95, approved.

Nathu Lal ~v. Babu Ram (1936) L.R 63 [|.A 155 and
Ranprashad Tewarry v. Sheachuran Doss, (1866) 10 MI.A 490
referred to.

Sham Narain v. The, Court of Wards (1873) 20 W R 197
overrul ed.

JUDGVENT:
ClVIL APPELLATE, JURI SDICTION GCivil Appeal No. 448 of 1958.
Appeal fromthe judgnent and decree dated May 7, 1944, of
the Allahabad H gh Court in First Appeal No. 486 of 1944.

M C. Setal vad, Attorney-Ceneral for India and B. D.
Sharma, for the appellant.
A. V. Viswanatha Sastri, S. N Andley. ~“Rameshwar Nath and
P.L.V. Vohra, for the respondent-:
443

1961. Septenber 4. The judgnent of the court was delivered
by

SUBBA RAO,, J. -This is an appeal hy certificate granted by
the Hi gh Court at All ahabad against its judgnent dated My
7, 1954 setting aside the decree made by the Civil Judge,
Agra, in a suit filed by the appellant for —a declaration
that the properties nore particularly nmentioned in Schedul es
B, C and D annexed to the plaint, were his absolute
properties.
To appreciate the facts and the contentions of the parties,
the follow ng rel evant part of the geneal ogy wll be useful.

Pt. Lachhman Prasad

| |
Pt. Kashi Ram Pt. Jwal a Prasad

| | | |
Raghubar Banwari Bhagwan Ram

Dayal Lal Dayal La
Mat. Reoti Devi

| |
Mat. Dayavati Aj udhi a Prasad
The date of death of Lachhman Prasad does not appear in the
record. Jwal a Prasad died in 1908 Kashi Ram in 1924; Ram
Lal, in 1914; Banwari Lal, in 1914; and Raghubar Dayal, in
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1933. The ancestral house of the family was in village
Naugai en, district Farrukhabad. The plaintiff's case is

that Lachhman Prasad, his sons and descendants constituted a
joint Hndu famly, that there was never a partition in the
famly, that three of the nenbers of the said famly,
nanel y, Kashi Ram Raghubar Dayal and Bhagwan Dayal, jointly
startled a business at Agra, that they jointly acquired sone

properties and houses during the. lifetine of Kashi Ram
sone

444

after his death, and others after the death of Raghubar
Dayal, and that the said properties were the. joint famly
properties of the said nenbers, under the Hindu | aw H s
further case in that after the death of Kashi Ram the
busi ness and the properties acquired during’s life tine

devol ved upon the plaintiff I|and Raghubar Dayal by
survivorship, and that after the death of Raghubar Dayal the
said properties along with the properties acquired during
the lifetine  of Raghubar Dayal passed on by survivorship
exclusively to the plaintiff.” The properties. described in
: Schedul e A are the ancestral properties; those described in
Schedule B are the properties acquired jointly by the said
three nmenbers during thelife-time of Kashi Ram these
described in Schedul'e C are properties acquired by Raghubar
Dayal and the plaintiff after the death of Kashi Ram and
the D Schedule properties are those acquired by t he
plaintiff after the death of Raghubar Dayal .

Alternatively, it  is alleged that even on the assunption
that there wag a partition in the famly of Lachhman Prasad,
a reunion should be inferred fromthe conduct of = the said
three nmenbers during the lifetinme of  Kashi. Ram and
thereafter. It is further alleged that the defendant, the
wi dow of Raghubar Dayal, filed suits in the Revenue' Court
under the provisions of the U P. Tenancy Act for ' half a
share in the income of nmauza Chaoli Chak Soyam Nagla
Kasheroo and mauza Chak Chaharam Tal ab Firoz Khan that the
sai d Revenue Court, franed an issue raising the question of
title to the said properties and sent the sanme for decision
to the Gvil Court, as it should do under the provisions of
the said Act, that the learned District Mnsif held in Suit
No. 15 of 1939, a suit filed in respect of mauza Chaoli
that the plaintiff therein had title to ahalf share inthe
said village, that the Revenue Court, on the basis of t he
said finding, gave a decree in her favour in respect of
hal f a share of-the inconme of the | said village and that
445

the said decree was taken on appeal to the District Court,
and al so, on further appeal, to the H gh Court, but w thout

success i.e., the decree of the District WMinsif wag
confirmed, and that the suits in respect of other villages
are still pending. The plaintiff (appellant herein) says

that the said finding of the Revenue Court does not 'operate
as res judicata in the present suit, and that he is entitled
to reagitate the matter. On those allegations the present
suit was filed in the court of the Civil Judge, Agra, for a
declaration of the plaintiff "s title to the properties
described in Schedules B, C and D annexed to the plaint and
for a permanent injunction restraining the defendant from
executing the decree in Suit No. 15 of 1939.

The defendant (respondent herein) in her witten-statenent
all eges that the famly of Lachhman Prasad wag di vi ded, that
Kashi Ram started a business in Agra only with the aid of
his self acquisitions and purchased properties out of the
i ncone derived therefrom that after the death of Kashi Ram
t he two brothers, Raghubar Dayal and Bhagwan Daya
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(plaintiff), got his properties under a will executed by
him that they jointly acquired further properties from and
out of the incone of the business started by Kashi Ram and
that after the death of Raghubar Dayal the defendant suc-
ceeded to the interest of Raghubar Dayal and t hat,
therefore, she was entitled to an equal share in B, Cand D
Schedul e properties along with the plaintiff. She further
pl eads that’ the decision of the Revenue Court in Suit No.
15 of 1939, holding that the brothers were not nenbers of a
joint famly and that, therefore, she succeeded to the,
i nterests of her husband, Raghubar Dayal, in the joint pro-
perties, operated as res judicata in respect of the
plaintiff’s entire claim
The suit was tried by the Civil Judge, Agra, and the
| earned Judge gave the followi ng findings: (1) the judgnent
and decree of the Revenue Court
446
in Suit No. 15 of 1939 operated as res judicata. on the
qguestion /of title of the defendant only in respect of the
hal f share clained by her in mauza Chaoli ; (2) there was a,
partition of the larger famly, and that Kashi Ram Raghubar
Dayal and Bhagwan Dayal were the divided nenbers of the
,said joint famly; (3) there was no: reunion between the
said nenbers; (4) Kashi- Ramhad. validly bequeathed his
properties under a will to his two nephews; and (5) there
was a reuni on between Raghubar Dayal and Bhagwan Dayal and,
therefore, on the death of Raghubar -~ Dayal, Bhgwan Daya
acquired his interest in the plaint schedul e properties by
survi vor shi p. On the said findings the Givil Judge
declared- the plaintiff’s absolute title tothe properties
described in Schedules B, Cand D, except in regard to a
half share in mauza Chaoli. The defendant preferred an
appeal against that decree to the H gh Court ‘and the
plaintiff preferred cross-objections in respect of his claim
disallowed by the Cvil Judge. ~The appeal was heard by a
di vision bench of that Court consisting of Agarwala and
GQurtu, JJ. The two | earned Judges gave different /findings
but cane to the same conclusion.in holding against the
plaintiff.
Briefly stated, the findings of  Agarwala, J., ~are as
follows: (1) The evidence on the record is not sufficient to
establish partition in the famly. (2) Though as a matter of
law two or nore nenbers of a larger Hndu famly not
bel onging to the sanme branch can forma smaller joint famly
and acquire properties with all the attributes of a joint
Hndu ’fanmily property, in the instant case the -evidence
does not establish that Kashi Ram, Raghubar ~Dayal and
Bhagwan Dayal constituted such a unit and acquired the
properties; the properties were the self-acquired properties
of Kashi Ram but were bequeathed by him’'in equal  shares
to Raghubar Dayal and Bhagwan Dayal, and- after

447
his death they held those properties and those acquired
subsequently only as co-tenants and not as menbers of a
joint Hndu famly. (3) The finding of the Revenue Court in
Suit No. 15 of 1939 does not operate as. res judicata in
respect of any properties in the suit. In the result, the
| ear ned Judge held that the properties described in
Schedules B, C and D were owned by the plaintiff and the
def endant in equal shares.
Qurtu, J., ogave the following findings : (1) There was a
separati on between, Kashi Ramand Jwala Prasad and also
between the sons of Jwala Prasad. (2) Two brothers out of
four and an uncle cannot in law forma distinct corporate
famly wth the incidents of a joint famly and acquire
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properties for that unit. (3) Kashi Ram could never reunite
with his nephews as a matter of |aw, because Kashi Ram had
separated from Jwal a Prasad when Raghubar Dayal and Bhagwan
Dayal were not even born; nor did he unite with them as a
matter of fact. (4) The judgnent, of the Revenue Court in
regard to the question of title would operate as res
judicata in respect of the plaintiffs entire claim to the
estate of Raghubar Dayal. And’ (5) the plaintiff and
Raghubar Dayal held the properties only as co-tenants. The
| earned Judge, though for different reasons, agreed with the
conclusion arrived at by Agarwala, J. In the result, the
Hi gh Court allowed the appeal filed by the defendant and
di sm ssed the cross-objections filed by the plaintiff : the
suit of the plaintiff was dism ssed with costs through out.
Hence the present appeal.

We shall first take the question whether the judgment of the
Revenue Court passed on the ~findings recorded ’'by the
District Munsif~ in ~Suit No.15 of 1939 operates as res
judicata /in the present suit in respect of the plaintiff’'s
right to succeed to the share of = her husband, Raghubar
Dayal , in-the joint properties. ~Sone of the facts relevant
to the

448

guestion may be recapitul ated. The respondent Reoti Devi
filed Suit No. 15 of 1939 in the Revenue Court for recovery
of her share of profits of village. Chaoli against Bhagwan
Dayal in respect of 1343, 1344 and 1345, fasli on the ground
that she was his cosharer. The present appellant, who was
the defendant in that suit, contested the suit, inter, alia
on the ground that he and his deceased brother constituted
nmenbers of a joint Hindu famly and that OD his ‘brother’s
death his interest in the entire joint fanily property
devol ved on himby right of survivorship. As the defendant
raised the question of title, the Revenue Court framed an
issue on the question of title raised in the pleadings and
referred the same to the Civil Court for decision under s.
271 of the Agra Tenancy Act 1926 (hereinafter <called the
Act). The learned District Minsif decided the issue agai nst
the appellant herein, with the result that the Revenue Court
made a decree on the basis of that finding infavorer of the
respondent herein. Against the said: decree, the appell ant
preferred an appeal (No. 65 of 1941) to the'District Court,
Agra but that appeal was dismssed. The second appeal filed
by himin the H gh Court of’ All ahabad was also disnissed.
The result of that litigation was that a decree was given in
favour of the respondent herein for recovery of her share of
the profits of village Chaoli. The question is whether the
said decree operated as res judicata in the present suit.
The learned Judges of the Hgh Court differed on the
guestion of res judicata ; Agarwala, J., held that the said
deci sion of the Revenue Court in Suit No. 15 of 1939 did not
operate as res judicata while Guru, J., held that it did.
Learned Attorney-Ceneral contended that the decision in Suit
No. 15 of 1939 would not operate as res judicata on the
present suit for two reasons, nanely, (1) in the previous

suit, the question of title was decided by a Civil Court
and, therefore, S. 11 of the Code of Civil. procedure in
terns was

449

attracted,; and, as that Court was not conpetent to try the
present suit, the decision therein would not operate, as res
judicata ; (2) even if the original suit must be deened to
have been decided by a Revenue Court, that Court had no
exclusive jurisdiction to decide the present suit and,
therefore, any decision therein would not operate as res
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judicata on the present suit for the sane reason, viz., that
the Court was not conpetent to, try the present suit.

M. A V. Viswanatha Sastri |earned counsel for t he
respondent, on the other hand, contended that, though the
guestion of title was decided by a Cvil Court, the fina
decision was that of the Revenue Court, that the subject-
matter of the present suit was wthin the excl usi ve
jurisdiction of that Court and that, therefore, the present
suit was not mmintainable. That apart, he contended that as
the subject-matter of the present suit was wthin the
exclusive jurisdiction of the Revenue, Court, the decision
of that Court on the question of title would be res judicata
in the present suit not wunder s.11 of the Code of Civi
Procedure but under the general principles of res- judicata,
; for, it is said that in the case of a decision of a Court
of exclusive jurisdiction s. 11 is not applicable and
therefore,, under the general principles of res judicata,
the condition that the court which deci ded the previous suit
shoul d be- conmpetent to try the subsequent suit need not be.
conpli ed ‘with.

Bef ore addressing ourselves to the  question raised, it.
woul d be necessary to notice sonme of the rel evant provisions
of the Act.

Section 227. (1) /A co-sharer may sue another- for a
settlenent of accounts, and for his share of the profits of
a mahal, or of any part thereof.

(2)In any such suit when it is proved or - admtted that
either party has nade collections the amunt of which is in
i ssue. he

450
shal I, be bound to  furnish &rue account of such
col | ecti ons. If he fails to do so the court may make any

presunption agai nst himwhich it considers reasonable.
Section 230 : Subject to the provisions of section 271 al
suits , and applications of the nature specified in the
Fourth Schedule shall he heard and determined by the
revenue courts, and, no Courts.. other than a revenue Court
shal | ' except by way of appeal or revision as provided in
this Act, take cogni zance of any suit or application, or of
any suit or application based on a cause of action in
respect of which 'relief could be obtained by neans of any
such suit or application.
Expl anation.,-1f the cause of action is one in respect of
which relief mght be granted, by the revenue court it is
imuaterial that the relief asked fromthe civil courts nay
not be, identical with that which the revenue court could
have granted.

Section 271 (1) If(a) ............\

(b) in any suit instituted under ' Chapter

XIV the defendant pleads that the plaintiff

has not got the proprietary right “entitling

himto institute the suit,
and such question of proprietary right, has not been already
determned by a | court of competent jurisdiction the
revenue court shall frame an issue on ,the. question  of
proprietary right and subnmit the record to the conpetent
civil court for the decision,of that issue only.

(2) The civil court after re-framing the, issue, i f
necessary, shall decide that issue only and return the
record together with its

451

finding on that issue, to. the revenue court which subnmitted

It.
(3) The revenue court shall then proceed to decide the
suit, accepting the finding of the civil court on the issue
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referred to it.

(4) Every decree of a revenue court ,.passed in a suit in
which an issue involving a question of proprietary, right
has been decided by a civil court under sub-section (2) of
this section shal

(a) if the question of proprietary right 1is
in issue also in appeal, be applicable to the
civil court which has jurisdiction to hear

appeals fromthe court to which the issue of
proprietary right has been referred

(b) if the question of proprietary right is not

in issue in appeal be applicable to the
revenue court.
The Fourth Schedul e-G oup A-Suits.

Secti on
Seri al . No. of Description of suit.....
Act .
15 227

By a CO Sharer against a,
co-sharer for a' settlenent

his share of the profits
of the nmahal, or if any
part thereof.
Section 264. The provisions of the Code of Cvi
Procedure, 1908, except:--
(a), provisions inconsistent with any thing in
this Acts so far the inconsistency extends,,
452
(b) provisions applicable only to special suits or
proceedi ngs outside the scope of this Act, and

(c)the provisions contained ill list 1 of the Second
Schedul e,
shall’” apply to all suits and other proceedings under this

Act, subject to; the nodifications contained in list If of
the Second Schedul e.

The gist of the said provisions my be stated thus;: One of
the <co-sharers call file, a suit against another - co-sharer
for settlement of accounts and for his share of the profits
of a Mahal or any part thereof. |If the defendant denies the
plaintiff’'s proprietary right all issue on the, question of
title is raised and sent to the civil court for decision
-The revenue court shall accept the finding of the civi
court and decide the suit accordingly. An appeal would lie
against that decree to a court which has jurisdiction to
hear appeals fromthe court to which the question; / wage
referred. The "Revenue Court has exclusive jurisdiction to
-decide ,suits of the, nature described in Fourth “Schedul e.
One of, the suits nentioned in the Fourth Schedule is a suit
by a co-sharer against a co-sharer for a settlenent of
accounts and his share of the profits of the Mahal, or  of
any part thereof. No other court shall take cognizance
based upon a cause of action in respect of which relief can
be obtai ned by any such suit.

The first query is whether, the present suit is based on a
cause of action in respect of which relief can be obtained
by nmeans, of a suit specified in the Fourth 1 Schedule to
the Act. The present suit is for a declaration of the
plaintiff’s title to the plaint schedule properties; and
for- ant injunction restraining the, execution of the decree
obtained by the defendant in the Revenue Court. The
plaintiff clainms title to the suit properties on the ground
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453

that he, was a nmenber of a joint Hndu famly along with his
deceased brother -,and, therefore he succeeded to his share
by right of survivorship; The question is whether such a
suit is in the nature of suits specified in the Fourth
Schedule to the Act. The said Schedul e does not provide for
any suit by a person claimng to be the proprietor of a
property and in possession thereof praying for a declaration

of his title -and for an,, injunction against another who is
trying to interfere with his title. |If so, under s. 230 of
the Act, the Revenue Court has no exclusive jurisdiction to
entertain a suit of the nature that is before us. If it is

not a suit of that nature, under that section, the civi
court’s jurisdiction is not ousted. A full bench of the
Madras Hi gh,.Court had occasion to consider a simlar ques-
tion arising under the Madras Estates, Land Act, 1908 in
Venkat aranma . Rao v. Venkayya(l1l). There, certain tenants
filed a petition under s. 40 of the Madras Estates Land Act,
1908 in the revenue, court for conmutation of rent against
the |andholders.” The | andhol ders raised the plea that the
village ‘iii which the petitioners’ lands were situated was
not an estate and, therefore the petition was not
mai ntai nable in the revenue court. The Revenue Divisiona
Oficer held that it was not an estate and on that finding
di smissed the petition. The matter was taken up on appea
to the District Court and thereafter to the H gh Court
wi t hout success. | Subsequently, the landlords filed a suit
in the "Cvil Court against the, tenants for -An injunction
restraining themfromrenoving the paddy crops standing on
the suit lands wuntil the rent - was paid to them The
| andhol ders raised the plea, that the decision of the
revenue court holding that the village was not an estate was
binding on the civil court,. The full bench of the ' Madras
High Court, held that the said finding was not binding on
the civil court. Adverting, to s. 189(3) of the
(1) A |I. R 1954 Mad. 788.
454
Madras Estates |and Act, which corresponds to a. 230 of the
present Act, the |earned Judges observed thug at p. 790
"Therefore, it is clear that it is only in
respect of such disputes or matters as are
covered 'by the "its or applications specified
in s.189(1) that the revenue court can be said

to have exclusive ’'jurisdiction, that s,
jurisdiction to the exclusion of a civi
court.

X X X X X

If a particular matter is one which does not fall within the
exclusive jurisdiction of the revenue court, then a decision
of a revenue court on such a matter, which mght be /inci-
dentally given by the revenue court, cannot be binding on
the parties in acivil court.” W agree with the said
observations. On the sanme anal ogy, the present suit was not
within the exclusive jurisdiction of the revenue court  and,
therefore the suit in the civil court was maintainable. | f
so, s.11 of the Code of Civil Procedure is imediately
attracted to the present suit. The relevant part of
S. 11 of the Code reads:

"No Court shall try any suit or issue in which

the mtter directly and substantially in
n directly and substantially in
issue in a former slut between the sane

parties or-between parties under whomthey or
any of themclaim litigating under the sane
title, in a Court conpetent to try such

i ssue has bee
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subsequent suit or the suit in, which such
i ssue has been subsequently raised, and has
been heard and finally decided by such Court.
In this case the title to properties now put in issue was
tried in the revenue court. But that court is not conpetent
to try the present suit in which the, sane issue’ is raised
It follows that in ternms of s.11 of the Code, the decision
on the said issue in the revenue court could not operate as
res judicata
455
for the necessary condition of conpetency of that court to
try the present suit is lacking.
In this view, it is not necessary to consider the
di fferences between the’scope of the priniciple of res

judicata covered by s. 11 of the 'Code 'of Civil Procedure
and that of the principle of res judicata de hors the said
section.. Nor is it necessary to express our view on the

guestion 'whether the decision on the question of title in
the previous  suit- was that of a revenue court or. of a

"civil court. We, therefore, reject the plea. of res
j udi cat a.

We shall next take the question of partition in the |arger
famly. ,,Learned Attorney General contends that the finding

of Agarwala, J., that there was a partition of- the |arger
famly is correct and i's supported by evidence in the case.

M. Viswanatha Sastri/, | earned counsel for t he
respondent. contests the correctness of ‘both the |ega
and factual subnmissions nade by the |earned Attorney
CGeneral. His argunent may be briefly summarized thus : The
menbers of the famly were villagers. the ancestral property
owned by themwas insignificant, its income was snmall, the
partition nust have taken place long ago and, in_ these.

Circunst ances neither docunmentary evidence nor the evidence
of the elders is available but there is sufficient evidence
on the record to sustain the" finding of partition given by
the learned Civil Judge and Gurtu, J.

The general principle is that every Hndu famly is presuned
to be joint unless the contrary is proved; ‘but this
presunption can be rebutted by direct evidence or by course
of conduct. It is also settled that there is no presunption
that when one nmenber separates fromothers that the latter
remain united ; whether the latter remain "united or  not
nust be decided on the facts of 'each case. To these it nmay
be added that in the case 'of old transactions, ~when no
' cont enpor aneous docunents are mnmi ntai ned and when nost of
the active
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participants in the transactions have passed away, though
the burden still remains on the person who asserts /that
there was a partition, it is permssible to fill _up gaps

nore readily by reasonable inferences than in a case where
the evidence is not obliterated by passage of tine.

From this Stand point let us first look at the admtted
facts in the case. It is conmon case that Lachhman Prasad
was living with his sons in village Naugaien. He was not in
affluent circunstances. The particulars of the ancestra

property are given in Schedule A; it conprised certain
 ands and houses in village Naugai en. Bhagwan Dayal, the
plaintiff-appellant, in his deposition admts that the

income of the |and was about Rs.80/- per year, though
subsequently it was enhanced to a sum of Rs.100/- per vyear

He adnmits that they (meaning, thereby Kashi Ram Raghubar
Dayal and Bhagwan Dayal used to get a sumof Rs 5/- or
Rs.10/- a year fromthe land. It is clear from this that
they were getting not the entire income fromthe |and but
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only a part of it,

, There is no evidence to show when Lachhman Prasad died; but
it is not disputed that Kashi Ramleft the ancestral hone
lona ago and had joined mlitary services at Gmalior and
thereafter police service in or about 1895. He gave up the
service and cane to Agra and started a business wth his
savi ngs. There is nothing on the record, except the
assertion nmade by Bhagwan Dayal in his deposition, to -show
that Kashi Ram as manager either received the entire incone
from the ancestral property or paid any taxes in respect
thereof. Raghubar Dayal says that rent of the said hol dings
was entirely in the accounts maintai ned by Kashi Ranm  but
they were not produced. Kashi Ram executed a wll on
Septenber 13, 1919. Under that will he gave the entire
properties to his two nephews, and it cannot be suggested
that it was,

457

executed to defraud any person.  There is a faint suggestion
that the said will was executed to bar the claim of his
daught er.. In that docunent he does not say that he was a
menber of -a joint H ndu famly. ~The assertion that he was a
menber of a joint H ndu fanmily would have barred the clains,
of his daughter nore effectively if that was his intention
in executing the - docunent. Be it as it may, the wll,
which, in our view, was an honest attenpt on. the part of
the testator to give his properties to his nephews, does not
contain any assertion that he was a menber of a joint Hindu
famly. A nunber of docunments were executed by or in his
docunents there is a recital that he was a nenber of a joint
H ndu famly. This consistent conduct al so indicates that
Kashi Ram never considered hinself to be a nenber of any
undi vided Hi ndu famly.

Bhagwan Dayal admits in his evidence that Ram Lail. his
youngest brother, who was killed in the War in 1914, did not
l[ive with himand that his famly and the famly of Ram La
were separate fromeach other and were not joint. He also
concedes that Banwari Lal, his elder brother, who /died in
the year 1914, was al so separate fromhim There i's nothing
on record to show that these two brothers alone separated
fromthe main family before 1914. The concession that they
were separate menbers supports to a |arge extent, the theory
that there nust have been a partition in the larger famly.
Reoti Devi, the defendant-respondent, in her evidence says
that her narriage took place about 30 years ago. Her
evi dence di scl oses that her father-in-law, Jwal a Prasad war,
alive at the time of her marriage. She says that when she
cane to -her husband' s house, Kashi Ram and her father-inlaw
lived separately in Naugaien, that they were (cultivating
separately and that thereafter he went favour during his
lifetime, but in none of them
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away to Gmalior to serve in the arny. The evidence of this
witness is not very hel pful as regards the particulars
of the partition but it di scl oses that the ’'brothers
were living separately and earning their livelihood
Thi s evidence is further reinforced by the fact that in
regard to the ancestral property the nanmes of the
di fferent nmenbers of the famly, including Reoti Devi,

are entered in the Government accounts agai nst di fferent
portions of the said property. Lastly, there was never any

di spute between Kashi Ram and the sons of Jwala Prasad,
or between the four brothers in respect of the incone
fromthe ancestral land. That could be explained only on

the hypothesis that the said property was divided and the
menbers of the famly were getting their share of t he
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incomre 'therefrom This conduct of the parties for about 50
years was consistent with their partition rat her t han
their joint status. On the whol e, on a consideration of
the material placed before wus, we cannot say that the
finding given by the learned Cvil Judge and accepted by
Qurtu, J., is not supported by evidence. We accept, the
sai d findi ng.
The next. question is whether there was a reuni on
bet ween Kashi Ram Raghubar Dayal and Bhagwan Dayal .
The | earned Attorney-Ceneral contends t hat on t he
assunption that there was a partition of the famly, the
consi stent conduct of the parties for a period of 50
year s unanbi guously est abl i shes that there was a
reuni on between Kashi Ram Raghubar Dayal and Bhagwan
Dayal during the lifetine of Kashi Ram or at any rate
t here was a reunion after the death of Kashi Ram bet-
ween Raghubar Dayal and Bhagwan Dayal . M. Vi swanatha Sastr
on the other hand, argues t hat when there was a
partition/in the famly, the nmenbers of the famly who
al | ege a ‘reuni on nust strictly prove the sanme,. and that
t he docunent ary evidence filed in this case spread over
a long period of time is destructive of any, such, claim
459
For the correct approach to this question, it .would be
convenient to quote at the outset the observation of the
Judicial Committee /in Palani Amal V.. Mithuvenkatacharl a
Moni agar (1)
"It is'also quite clear-that if ‘a joint Hi ndu
fam |y separates, the fanmly or any menbers of
it my agree toreunite as a joint Hi ndu
famly, but such a reuniting is for . obvious
reasons, which would apply in nmany oases under
the law of the Mtakshara, of very rare
occurrence, and when it happens it nust be
strictly proved as any other disputed fact is
proved. The | eadi ng-authority for that | ast
proposition is Bal abux Ladhuram V.
Bukhmabai (1) ".
It is also well settled that to constitute a reunion’ there
nmust be an intention of the parties to reunite in estate and
i nterest. It isinplicit in the concept of a reunion that
there shall be an agreenment between the parties to. reunite
in estate with an intention to revert to their former status
of menbers of a joint Hindu famly. Such an agreenment :need
not be express, but may be inplied fromthe conduct of the
parties alleged to have reunited. But the conduct nust be
of such an incontrovertible character that an agreement of
reunion nust be necessarily inmplied therefrom As. the
burden is heavy on a party asserting reunion, anbiguous
pi eces of conduct equally consistent with a reunion or
ordinary joint enjoynment cannot sustain a plea of “reunion
The legal position has been neatly summarized in Mayne’'s
H ndu Law, 11th edn., thus at p. 569:
"As the presunption is in favour of union
until a partition is nmade out, so after a par-
tition the presunption would be against a
reunion. To establish it, it is necessary to
show, not only that the parties ’already
(1) (1924) L.R 52. I.A 83, 86. (2) (1903)
LR 30 1.A 190,
460
divided, lived, or traded together, but that
they did so with the intention of thereby
altering their status and of farming a joint
estate with all its, wusual incidents It
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requires very cogent evidence to satisfy. the
burden of establishing that by agr eenment
between them the divided nenbers of a joint
H ndu. famly have succeeded. in so altering
their status an to bring thensel ves within al
the rights and obligations that follow from
the fresh formation of a joint undivided H ndu
famly."
As we give our full assent to these observations, we need
not pursue the matter with further <citations except to
consider two decisions strongly relied upon by the |earned
Attorney Ceneral. Venkat aramayya v. Tatayya (1) is a
deci sion of a division bench, of the Madras H gh Court. It
was.. pointed out there that "nmere, jointness in residence,
food or worship or a mere trading together cannot bring
about the conversion of the divided status into a joint one

with all the usual incidents of jointness in estate and
interest-unless ~an intention to become reunited. in the
sense of  the Hndu lawis clearly established. The said
propositiion~ is ~unexceptionable,, and indeed, that is the
well settled 1aw. But on, the facts of that <case, the

| earned Judges came to the conclusion that there was a
reunion. The partition there was effected between a father
and his sons by the. first wife. One of the sons was a
m nor. The question was whether there was a reunion between
the brothers soon after the alleged partition. The |Iearned
Judges held that as between the sons there-was never any
reason for separation inter se and that the evidence
di scl osed that on their conduct no explanation  other than
reuni on was possi ble.  They also pointed out that though at
the time of partition one of the brothers *us a mnor
sifter he attained mpjority, he, accepted the position of
reuni on. The observation& relied “upon- by the |earned
Attorney GCeneral read thus
(1) A 1.R 1943 Mad. 538.
461
"In our view, it .is not necessary that there
should be a formal and express agreenent to
re-,unite. 'Such an agreenent can be ~estab-
i shed by cl ear evidence of conduct incapable
of expl anation on any other footing."
This' principle also is unexceptionable. But the facts ' of
that case are entirely different fromthose in the present
case, and the conclusion arrived at by the |earned Judges
cannot help us in arriving at a finding in the instant case.
Nor does the decision of the Madhya Pradesh High :Court in
Ramadin v. Gokul prasad (1) carry the matter further.
Therein the | earned Judges restated the correct! principle,
nanely, that in order to constitute a reunion there nust be
an agreenent, express or inplied, on the part of the nmenbers
who separate, to reunite in estate and interest., “and that
in-the absence of a registered docunent, the agreement has
to be inferved from subsequent conduct of the parties. On
the fact, % of the case before them the |earned Judges cane
to the conclusion that there was a reunion. This case only
restates a well settled principle; and the court’s cannot
hel p us in deciding the present case.
Bef ore we consider the evidence, we would like to nmake sone
general observations. 1In the plaint, the case of reunion is
mentioned as an alternative case:; further the plaint does
not give the date of the alleged agreenent to reunite or
even the necessary and rel evant particulars. The :plea is
stated in the foll owi ng words :
" That even if it were assuned agai nst facts
strictly without prejudice to any plea herein
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taken, that there was separation bet ween
Pandit Lachhman Prasad's issues after his
death, still in view of the conduct of Pandit
Kashi Ram and Raghubar Dayal during their
lifetime, and the.fact that the plainteff
(1) Al.R 1959 MP. 251
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pandit Raghubar Dayal and pandit Kashi Ram
(and after the latter’'s death the first two)
worked jointly and lived and nmessed together
and acquired , owned and possessed the entire
properties jointly by their joint |abour
whi ch anmounted to reunion, the plaintiff would
still be the sole owner of the entire property
in any view of \the case."
The plaintiff's case’is that there was no partition of the
larger famly at - all ; and on that case no question of
reuni on arises. ~Further, he does not say that a reuni on has
taken ' place by agreement ; but he asks the court to hold
that there was a reunion on-the ground that the conduct of
the parties -amunted to a reunion. The Plea, to say the
least., indicates that the plaintiff hinself is not clear of
his case.
The next circunstance is-that neither Kashi Ram nor Raghubar
Dayal and Bhagwan Dayal bring in any joint famly property
either to start the business or to nake joint acquisitions.
On the other hand, the entire capital for the business was
furnished by Kashi 'Ram; and., under those circunstances, it
is not likely that there would have been any ~ con-. scions
act of reunion between the nenbers of the divided famly.
Further, the business was started in 1885, and, it is in
evi dence that Raghubar Dayal joined Kashi Ramin ‘the said
busi ness in 1889 and Bhagwan Dayal between 1893 and 1902.
Raghubar Dayal in his evidence says that when he canme to
Agra, he was about 8 or 9 years old. If so, it follows that
there could not have been any reunion before he attained
majority. In Revenue Appeal No. (65 of 1941, it was not
di sputed that Raghubar Dayal was also a m nor when Kashi Ram
started his business. It is not clear fromthe record when
Raghubar Dayal becane’ nmmjor. He could not ~have . reunited
wi th Kashi Ram before he attained najority.
463
The evidence may be considered in the followi ng three parts:
(1) the period between 1885, when Kashi Ram started the
busi ness, and 1924, when he died; (2) the period between
1924 and 1933 i. e., fromthe year when Kashi Ram died to
the year when Raghubar Dayal died; and (3) the, period
between 1933 and 1939 when the di spute between the parties
came to the forefront.
The first set of docunents pertaining to the first  period
are 10 sal e deeds whereunder properties were acquired in the
joint nanes of Kashi Ram Raghubar Dayal and Bhagwan  Dayal .
As the relevant recitals in all these docunents are simlar
it would be sufficient if we | ook at the earliest docunent,
Ex. 58, dated August 24, 1903 and the last, Ex. 33, dated
Novermber 27, 1916. Under Ex. 58 the property nmentioned
therein was purchased fromone Shyam Lal. The rel evant
recitals described the vandees thus
L Kashi Kam son of Lachhman
Prasad, Raghubar Dayal and Bhagwan Dayal,
sons of Jawala Prasad.............. "
It records that consideration was received from the said
there persons. Ex. 33 is also a sale deed, and the vendors
and vendees are the sanme as in Ex. 58. Here also the
vendees are described in the same manner. Their occupation
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is given as "noney-lenders". The eastern boundary of the
property sold is described as ",,Walls of the shops and shop
of Pandit Kashi Ram'. There' is a recital in the body of
the docunent that the vendor had no coparcener. One
prom nent feature that ,stands out in the docunent is that
neither Kashi Ram is described as manager of the joint
famly nor Kashi Ram and his nephews as nenbers of a joint
H ndu famly. In the second docunent the vendor in
describing hinself says that he has no coparcener, but in
describing the vendees. he does not describe them as
coparceners, and in giving one of the
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boundaries of the property sold be gives it only as -the
shop of Kashi Ramalone. |If really Kashi Ram and his

nephews constituted nenbers of a joint Hndu famly, one
could expect a recital to that effect. The absence of such
a recital goes along way to support the contention that
t hey never considered thensel ves as nmenbers of a joint H ndu
famly. During the same period there were 13 nortgage deeds
executed by third parties in favour of Kashi Ram and his two
nephews, Ex. 67is the first of these nortgages and is dated
February 20, 1903, and Ex. 39 is the last of them dated
Novermber 2, 1991 8. In both the docunments, the nortgagees
are described in the sane terns as those found in the sale
deeds. Qur remarks nade in respect of the sale deeds would
equal |y apply to these docunents. During this period nbneys
wer e advanced by these three persons to others under bonds.
The earliest of themis Ex. 7 dated Septenber 20, 1904 and
the last of themis Ex. 78 dated January 5, 1923. Kashi Ram
and his two nephews are described in these docunents in the
same way as they are described in the sale deeds and the
nort gages. These do not carry the matter further. There
are seven decrees during the period-the earliest is Ex. |
dated June 19, 1903 and the last is Ex. 27 dated My 8,
1917. The first of the suits which ended in the decree was
filed by Kashi Ram and the two nephews, and the other,- by
Kashi Ram and Bhagwan Dayal. EX. (3 was a rent deed executed
by one Chandi Prasad in favour of Kashi Ram and’ his two
nephews in respect of a shop owned by 'them Ex. 23  dated
April 14, 191.6 is the receipt -for possession of the |and
taken by Kashi Ram and his two nephews in execution of “a
decree obtained by them Ex. 56 dated Novenber 7, 1909  and
Ex. 59 dated February 26, 1912 are two sal e deeds executed
by Kashi Ram and his two nephews conveying certain property
in favour of third parties. In Ex. 56 it is stated that the
465

vendors have been in proprietary possession and ~occupation
of the property and that "there is no co-sharer or. co-
partner of us who nay stand in the way of making any sort of
transfer". In Ex. 59 a simlar recital is made. These two
docunents proceeded on the basis that the property was
jointly acquired by the executants, and not only there is no
mention that the executants belonged to a joint H ndu
famly, but the recitals that there is no co-sharer or co-
partner indicate a consciousness on their part that they did
not belong to a joint famly. The docunentary evidence we
have so far considered does not establish that there was any

reuni on between Kashi Ram and his two nephews. Indeed, at
its best, it only shows that the three of them owned the
said properties jointly. If the properties were joint

famly properties, it is not possible to Visualise why not
even in one of these docunents spreading over a |long period
no nmention is nmade that they belonged to a joint Hindu
famly. It is common know edge that in executing docunents
for and on behalf of a joint family or in purchasing proper-
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ties for and on behalf of a joint famly, the docunents are
ordinarily executed by or in favour of the nanager of the
joint famly ; at any rate, the executants or the purchasers
of the property, as the case may be, are described as
menbers of a joint Hindu famly. Whatever anmbiguity there
may have been in these documents, it is dispelled by two
i nportant docunents executed by Kashi Ram Ex. U dated
Cct ober 4,1909 is a deed of agreenent executed by Kashi Ram
in favour of his nephew Raghubar Dayal, whose son he had
taken in adoption. In that docunent he clearly states that
all the properties are self-acquired properties. He also
provides in that docunment that, in case he died before the
adopt ed boy attained mmjority, Raghubar Dayal should be his

guar di an. There is also a statenent therein that the
adopted son shall be the owner of his sel f-acquired
properties
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and none of his relations shall have any right whatsoever
with respect’ to hi's personal or ancestral properties. It
is not 'suggested that in 1909 there were any disputes
bet ween Kashi-Ram and hi s nephews. I ndeed, the docunent

was executed at a tinme when' Raghubar Dayal’s son was taken
in adoption. The fact that Raghubar Dayal was appointed his
guardian is also very significant. |In those circunstances
", this docunent deserves the greatest credo-,rice and the
recitals nust be accepted as true.- The recitals show that
Kashi Ram at any rate treated all his properties as his
sel facquisitions, ‘and Raghubar Dayal and Bhagwan Daya
accepted that position.

The next. document Ex. 5 is also a very inportant docunent
in the case. It is-—-a will executed by ~Kashi Ram
bequeat hing his properties. ,It appears that the adopted son
di ed soon after the adoption and Kashi Ram who was 80 years
old, executed a will bequeathing his properties to his two
nephews. He asserts in the docunent that all his properties
are his self-acquisitions. He describes thereunder the
ci rcunst ances, under which he brought up his nephews and
says that both of themare co-partners in his noney-I|ending
busi ness. He gives- all his properties in equal shares to
them This docunent is destructive of the plaintiff’s case.
It is not, and cannot be, suggested that this document was
executed to defraud third parties. It is faintly suggested
that the docunent was executed to stifle any claimthat the
daughter of Kashi Ram mi ght prefer to his properties on his
deat h. Such a contenplated claimcould  have  been nore
effectively prevented by asserting that the properties were
joint famly properties ; but in the document the testator
asserts that they axe his self-acquisitions, —and directs
that his two nephews shall take the properties jointly under

the said will. It is not necessary to consider whether this
will woul d operate
467

upon the shares of the two nephews in the properties jointly
acquired by all the three of them But the recitals -are
deci sive of the question that Kash! Ram was not a nenber of
a joint Hndu famly and that the parties never considered
t hensel ves as menbers of a joint Hndu famly.
Now we shall proceed to consider the docurments that cane
into existence. between 1924 and 1933. During this period
the two brothers, who inherited the business from Kashi Ram
carried on the same jointly and purchased properties under
14 sal e deeds. The earliest of themis Ex. 85 dated January
15, 1926 and the last of themis Ex. 72 dated February 19,
1933. In Ex. 85 the following recital is found

"I have received the said anmobunt from Pandit
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Raghubar Dayal and Pandit Bhagwan Dayal ,
"zam ndars’, sons of Pandit Jwala Prasad,

resident of Sadar Bazar, Agra, and have

transferred the house aforesaid.”
Thi s docunent does not describe Raghubar Dayal as manager of
the joint famly or that the brothers are nenbers of a joint
H ndu famly. So too, in EX. 72 & simlar recital is found.
The recitals in the other, sale deeds also follow the sane
line. Strong reliance is placed upon the proceedings of
certain suits, which are nmarked as Exe. 43, 44 and 14. Ex.
43 is a copy of the plaint in suit No. 311 of 1927 filed by
Raghubar Dayal and Bhagwan Dayal agai nst one Khushali. In
paragraph 4 of the said plaint it is stated:

"Kashi Ram one of the plaintiffs, is, dead,

the plaintiffs are his nephews and surviving

coparceners ~of - his joint famly. They are

conpetent ~to recover the maid debt."
Ex. 13, the decree passed in the aforesaid suit, shows that
the suit was decreed ex parte. " Ex. 44 is a
468
copy. of another plaint in"Suit No. 306 of 1929 filed by the
two brothers against another debtor.In the plaint it is
stated that Kashi Ramis dead and that the plaintiffs are
his surviving heirs. Ex. 14 is the decree made therein
The recitals in Ex. 44 are anbi guous; but the recital in Ex.
43 clearly says that the brothers are the survi vi ng
coparceners of the joint family The suits were filed for
smal | amounts,. It \is obvious that those allegations were
made to avoid the necessity of producing successi on
certificates. As a matter of fact the two brothers got the
properties under a wll, and in the circunstances the
attitude of the brothers in the suits can easily be
under st ood and reasonably be attributed to their anxiety to
save some noney by avoiding the necessity to get succession
certificates.
The next series of docunents relate to the period between
1933, and 1939 that is, fromthe year of the death of
Raghubar Dayal to the year when disputes arose between the
plaintiff and the defendant. During this period there were
5 sal e deeds in favour of Bhagwan Dayal. The first of them
is Ex. 89 dated May 23, 1933 and the last is Ex. ~ 88 dated
June 20, 1936. There is no recital in Ex:-89 to indicate
the status of Bhagwan Dayal. The docunent shows that one of
the co-vendees is Ajudhia Prasad, son of Ram Lal, one of the
brothers of Bhagwan Dayal. It is not suggested, and _indeed
it is not the case of the appellant, that he’ was a, nenber
of a joint -Hndu fanmily along with Ajudhia Prasad. It may
have been that Bhagwan Dayal had taken Ajudhia Prasad as
partner in the business, and that is consistent. with the
case of the defendant. Ex. 88 also does not give-any
i ndication that Bhagwan Dayal was a nmenber of the joint
famly along wth his wuncle, and thereafter wth his
br ot her. Ex. 83 is a sale deed whereunder Bhagwan Daya
exchanged a property purchased by him along wth -his
br ot her”’
469
for another property owned by a third party. There is no
assertion in, this docunent that the property was the joint
famly property of the brothers ; nor is there any evidence
to indicate that the wi dow of Raghubar, Dayal had know edge
of the same. Bhagwan Dayal also executed certain salt,
deeds, the first of themdated April,. 9, 1934 and the |ast
of themdated, April 3, 1942 i. e.., after the filing of the
suit. Ex. 80 is a sale deed in which for the first tine we
find the recital that the executant and Ragbubar, Daya
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lived together jointly and the entire business was carried
on jointly in the nane of both of them and that after
Raghubar Dayal’s death the executant had been the nanager

Karta and Mukhia of his joint famly upto that tine. There
is nothing to show that the defendant had know edge of this

docunent . That apart, the recital that Bhagwan Dayal was
the manager of his joint famly in 1934 may not be
i naccurate, for he was living jointly with song. In any

viewthis recital, appearing for the first tinme after about
50 years and made behind the back of the defendant, would
only be a self-serving statenent.

Puttu Lal is the brother of Reoti Devi. He says in his
evi dence that Kashi Ram started the business, and that Kash

Ram . Raghubar Dayal and Bhagwan Dayal used to live in Agra
in one and the sanme house and were, joint in ness. H s
know edge of the famly affairs goes back only to the vyear
1910 and even his-all eged adm ssion does not indicate any
joint  status. Ex. 35 is the sale certificate issued to
Raghubar 'Dayal in respect of a property purchased by him

Therein. 'he  is -described as the, proprietor of the firm

styled as "Pandit Kashi Ram Bhagwan Dayal". It is suggested
by the respondent that the said description is a nistake.
But assunming it to becorrect, , it only shows that the were

doing business jointly as they firm Ex. 36 is a delivery
recei pt of the property
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covered by the sale certificate, Ex. 35, This only shows
that Bhagwan Dayal took delivery of the property purchased
on behalf of the firm Ex. 84 is a sale deed executed by
one Raja Ramin favour of Raghubar Dayal and Bhagwan Dayal .
This property, though purchased by both the brothers, was
subsequently given in exchange by Bhagwan Dayal ‘alone to
Raja Ram for another. These statenents only show that the
two brothers had a joint ness and that aproperty purchased
by both of them was di sposed of by Bhagwan Dayal subsequent
to the death of Raghubar Dayal. There is nothing to show
that the w dow had know edge of \it.

Strong reliance is placed upon certain statenents alleged to
have been nade by the respondent and her brother ~ adnitting-
the joint famly status of the brothers. Ex. 45 in the
statement made by the respondent in Suit No. - 197 of 1933
on the file of the Court of the Munsif, Agra. That was a
suit filed by Bhagwan Dayal against one Har Lal for
recovery of sone noney. She stated therein that her husband
used to live jointly with the plaintiff, that the business
was also joint, and that the noney-Ilending business was
ancestral in their famly. |In the cross-exam nation she
went back on her statement made in the exam nation-in-chief,
for she stated therein that she had interest in. the  noney
left ,by her husband that she had power of disposal over the
sai d noney and that she and Bhagwan Dayal were the owners of
it. These inconsistent statements in a short deposition
i ndi cate that she was not clear about the |egal terninology
used by her when in the. exam nation-in-chief she said that
her husband and Bhagwan Dayal were living jointly and that
the business was ancestral in their house, for ,inmediately
when pointed questions were put as regards the title to the
properties, she stated that she and Bhagwan Dayal were both

owners. In the present suit she deposed that she nuade,
those
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statenments at the request of Har Lal. That apart,: it is

not disputed that after the death of Raghubar Dayal till the
year 1939 she was living with Bhagwan Dayal and that Bhagwan
Dayal was managing the entire properties and giving her
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smal | anmpbunts towards her mmintenance. Any statenments nade
by her when she, was under the control of Bhagwan Daya

cannot be of any evidentiary value particularly when her
statements are also inconsistent with one another. On
December 22, 1937 she made another statement in Suit No.1013
of 1937. That was a suit filed by Bhagwan Dayal agai nst one
Ram Lal and others. 1In that suit Bhagwan Dayal represented
hinself to be the manager of the joint, famly. In the
statement filed by the respondent, she stated that Bhagwan
Dayal filed the suit as the managing agent of the family
with her consent. To that statement the thunb-inpression

dent was affixed. | Ex. 52 is a plaint dated
August 27,1937 in Suit No. 506 of 1939 filed by Bhagwan
Dayal against third parties to enforce a nortgage deed. In

paragraph 2 of that plaint it was stated that both the
nort gagees were full brothers and nmenbers of a joint Hindu
famly of the Mtakshara school, that the nortgage debt was
advanced by them as such, and that Raghubar Dayal died in
February /1937 leaving the plaintiff as ’'the surviving
coparcener. |In that suit the respondent gave vakalat to an
Advocate to |l ook after her-interest. Ex. 2 is a copy of the
judgrment in that suit.” One of the issues was whether a
suecession certificate was necessary in order to enable the
plaintiff to filethe suit. |In that case, the nortgagor
being a stranger, did not put in evidence to show that
Bhagwan Dayal was not' a nmenber of a joint famly along wth
‘ Raghubar Dayal . Applying the presunption of law, the
| earned Munsif held, that the brothers were joint and that
the suit was nmaintainable wi thout a succession <certificate.
It is obvious that the allegations in the plaint in that
suit were made to avoid the production of a succession
certificate.
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The. respondent could not have -bad know edge of | these
allegations in the plaint nor of the inplication of the
statenment s. She must have signed the wvakalat ' at the
instance of Bhagwan Dayal and given it to the /Advocate
engaged by him Ex. 51 is a copy of the plaint in another
suit filed by Bhagwan Dayal on August 17, 1933. Therein it
is alleged that Bhagwan Dayal and Raghubar Dayal were
brothers of' a joint Hindu famly and that the plaintiff _as
the surviving coparcener of the said joint—famly brought
that suit. It was conducted by himin that capacity and a
decree was obtained. This allegation in the suit -was
presunably made to avoid the necessity  of ~setting a
succession certificate. These recitals and assertions in
the suits that Bhagwan Dayal was a nmenber of a. joint famly
along with his brother, Raghubar Dayal, coul d not have any
evidentiary value against the respondent, for. . one  thing
there is nothing to show that she had know edge of the suits
and for the other that the recitals we’'re made for a
particul ar purpose to avoid the expenditure for obtaining a
succession certificate.

Reliance is placed upon the evidence given by her in  Suit
No. 15 of 1939 which is narked as Ex. W in the present
case. Under the stress of cross examination certain facts
were elicited fromher. She stated that the uncle and the
two nephews were living together, that, when Kashi Ram was
alive, he and the two nephews used to wite -accounts, and
that they used to live as famly .nmenbers; but at the sane
time she also said that she did not know what was neant by
"fam |y" and that everyone was the, head of his owmn famly
No serious argunent can be placed upon her vague evidence in
support of the case of joint famly.

But the <conduct of the plaintiff after the death of his

of the respon
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brother,, Raghubar Dayal, is of nore evidentiary value on
the question of joint famly than, that of the ignorant
wi dow, for unlike the respondent, he nust have certainly
known his | ega
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rights. Schedule A shows that some of the all eged ancestra
properties were recorded in the nane the respondent, Reoti
Devi . The plaintiff also admits in the plaint that there
was a nutation the respondent’s nane in the revenue records
of her deceased husband, but asserts that does not clothe
her wth any legal title. curious explanation he gives is
that.it was at the very best a gratuitous subnission on the
part of the plaintiff just out of affection and regard for
the feelings of the defendant. The evidence disclose that
after the death of her husband, the respond was given only
petty ampunts, and- it does not indicate any affection or
regard towards the w de Ex. R the Khewat of village Chaoli
shows that respect of that village Reeti Devi’s name nutated
for that of her husband. Ex. S, the Khewat of village Chak
Soem and, Ex. T, the Khewat of village Chaharum contain
recitals should being the nane of Reoti Devi in the place of

her husband. Exs. C., Nand Mare sone of the order
where under Reoti Devi’'s name was nutated place of her
husband. The explanation offered the plaintiff in the

plaint is unconvincing. He husband’s nane nust have been
entered in revenue records wthout any objection by the
plaintiff, as he was conscious that she and her husband were
not nenbers of a joint famly and sheentitled to succeed to
her husbands share.

Fromthe aforesaid evidence the following facts energe : In
1885 Kashi Ram started business at Agra fromand out of his
sel f-acqui sti onns. He brought his nephews at different
points of time and allowed them to take part in the
business. It may al so be that he had taken them partners in
the business and al so purchased properties in their joint
nanmes ; but there is not single docunent during his lifetine
wherein Kashi Rameither adnmtted that he was a nenber of
joint famly along wthin nephews or the nephew asserted any
joint status along with him | ndeed
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on the two occasions when it became necessary to-setup his
clains, that is, when he executed the adoption deed and the
will, Kashi Ramclearly stated that all his properties were
his sel f-acquisitions. The docunents that cane i'nto
exi stence after the death of Kashi Ram al so do not contain
any allegations that the brothers were menbers of a joint
H ndu famly during Kashi Ramis lifetine or that they were
menbers of a joint famly after his death. The self-serving
statenments made, by Bhagwan Dayal after the death of  his
br ot her, Raghubar Dayal, in 1933 were made to enable him to
file suits w thout obtaining succession certificates. The
all eged statenents nade by’ the w dow of Raghubar Dayal have
no evidentiary value, for she was admittedly wunder the
control of the plaintiff and even the alleged adm ssions
wer e anbi guous. On the other hand, the respondent, soon
after the death of her husband, got her name mnutated in
respect of her husband’s share in the properties ; and this
conduct is an unanbi guous pi ece of evidence which indicates
the consciousness on the part of the plaintiff that the
defendant’s husband was not, a menmber of the joint famly
along with his brother or uncle. The fact that the brothers
and the uncle lived together and did business together is
consistent with their relationship of uncle and nephew, and
the fact that they purchased or sold properties jointly is
al so consistent with their being are partners or co-sharers.
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The recitals in some of the docunents describing the nephews
as copartners also show that they were treated only as co-

sharers. What ever anbiguity there nay be, the adoption
deed, the will and the nutation of the name of the w dow in,
pl ace of her husband in the revenue records dispell it.

Fromthis conduct, spreading over about 50 years, it is not
possible to hold that the uncle and the nephews consciously
entered into an agreenent to reunite and becone nenbers of a
joint H ndu famly.
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This finding is enough to di spose of the appeal. But, as
the evidence on the question of partition of the famly is
not as satisfactory as it should be, we propose to consider
the alternative contention put forward by the appellant.

The |earned Attorney-General, appearing for the appellant,
contends that in ajoint Hndu fanily if some nenbers
bel onging to different branches or even to a single branch
acquire property, they hold the property as nenbers of a
joint Hndu famly and that that property vis-a-vis the said
nmenbers wi Il be joint fam |y property.

On the other hand, M. A. V. Viswanatha Sastri contends that
it is not possible under the Hindu | aw for some nenbers only
bel onging to different branches or even to a single branch
of a famly to constitute a subordinate joint Hndu famly
and, therefore, any property acquired jointly by them would
be governed only by the terns of the agreenent between them
where under the said property is purchased.

This question raises an interesting point . of Ilaw and
requires scrutiny of some of the decision,%cited at the
Bar. The legal inmpossibility under H ndu | aw of nenmbers of
different branches of a joint Hndu famly to constitute a
subordinate joint Hndu famly was pointed out by  Bashyam
Ayyangar in Sudarsanam Maistri v. Narasinmhulu Mistri(1).

There, one V and his Three el der sons lived apart from his
two younger sons and were in possession of sonme ancestra

property. The two youngest sons acquired property from the
funds of a business which had been carried on /by them

jointly. One of the questions raised was whether they
acquired the property as nenbers of the joint H ndu famly.
Bhasbyam Ayyangar, J., in rejecting the contention discussed

the principle governing '"the constitution of joint~ famlies
and the

(1) (1902) I. L. R 25 Mad. 149
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properties acquired by the said famlies and made the
foll owi ng pregnant observations at p. 154 :

"The Mtakshara doctrine of joint famly is founded upon the

exi stence of an undivided famly, as a corporate
body............ and the possession of property by /such
corporate body. The first requisite therefore is the famly
unit ; and the possession by it of property is the  second.
requisite............. the conception of a Hindu famly is a

conmmon nmal e ancestor with his |lineal descendants in the male
l[ine, and so long as that famly is in its normal condition
viz., the undivided state-it forns a corporate body, such
corporate body, with its heritage, is purely a creature of
| aw and cannot be created by act of parties, save in so far
that, by adoption, a stranger may be affiliated as a nmenber
of that corporate famly."

Adverting to the nature of the property owed by such a
famly, the |l earned Judge proceeded to state :

"As regards the property of such famly, the 'unobstructed
heritage’ devolving on such fanmily, with its accretions, is
owned by the famly as a corporate body, and one or nore
branches of that famly, each forming a corporate body
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within a larger corporate body, nay possess separate
unobstructed heritage’ which, with its accretions, nmay be
excl usively owned by such branch as a corporate body."

Then dealing with the problem whether two or nore nenbers of
different branches, or of one and the same branch, of a
famly can acquire a property with the incidents of a joint
famly property, such as right by birth etc., the I|earned
Judge observed thus at p. 155

But so long as a famly renmmins an undivided unit, two or
nore menbers thereof
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whet her they be nenbers of different branches or of one and
the sanme branch of the fam |ly-can, have no | egal existence
as a separate independent unit; but if they conprise all the
menbers of a branch, or of ‘a subbranch, they can form a
distinct and separate corporate unit wthin the |arger
corporate unit and-hold property as such."

The above passages clearly |lay down the principle behind the
rule. 'Hi ndu law recogni zes only the entire joint famly or
one or nore branches of that famly as a corporate unit or
units and that the property acquired by that unit in the
manner recogni zed by | aw woul d be considered as joint famly
property. But in the case of two or nmore nenbers of a joint
Hi ndu fam |y bel onging to different branches or even to the
sanme branch, they do not acquire the property as a corporate
unit or for the corporate unit and, therefore, they are only
governed by the terns of the contract, express or inplied,
where under they have acquired the property.

The same principle has been applied by a Full Bench of the
Madras Hi gh Court in Chakra Kannan v. Kunhi Pokker (1) to a
Mar umakkat t ayam  t ar wad. Dealing, wth tavazhi, whi ch
corresponds to a branch of a joint Hndu fanmily under the
H ndu | aw Srinivasa Ayyangar, J., observed thus at p. 336
"These groups cannot of course be created by agreement of
parties. The tavazhi s or t he subor di nat e gr oups
constituting the tarwad are, | think, capable of  holding
properties as corporate units with the incidents of tarwad
property, at the sanme tinme retaining their joint interest in
the properties of the nmain tar-wad, just as branches and
sub-branches in a Mtakshara joint Hi ndu fanily are capable
of holding properties with the incidents of joint Hindu

famly property. | am
(1) (1916) I.L.R 39 Muad. 317,
478

al so of opinion that some only of the nenbers of a tavazh

cannot forma corporate unit capable of holding property as
such. "

Thi s deci sion al so recogni zes the | egal conception that only
a joint famly and its branches or subbranches can be
corporate units capable of acquiring property, and that only
two or nore nmenbers belonging to different branches or even
to one and the sane branch cannot constitute such a unit and
therefore, cannot acquire property with the incidents of
joint Hndu famly property.

A division bench of the Madras Hi gh Court el aborated the
sanme thene in The Oficial Assignee v. Neelanbal Ammal (1)
and cane to the conclusion that it is not possible for two
menbers of an wundivided Hindu fanmily to deal wth the
property acquired by themin such a way as to inpress upon
it the incidents of a joint famly property for thenselves
and their descendants. Reilly, J., observed at p. 803 thus:
"As | understand the matter, a Hndu joint famly firmis a
special formof partnership, the nmenbers of which nust be
either the whole of a joint famly or the whole of a branch
of ajoint famly."
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The Ilearned Judge practically adopted-the reasoning of
Bhashyani Ayyangar , J., in Sudar sanam Mai stri V.

Nar asi mhulu Maistri (2) so too, the Allahabad Hi gh Court in
H mmat Bahadur v. Bhawani Kunwar (1) accepted the view
expressed by Bhashyam Ayyangar, J.

The Judicial Committee in Jogeshwar Narain Deo v. Ram Chund
Dutt (4) clearly ruled that "the principle of joint tenancy
is unknown to Hindu |law except in the case of the joint
property of an undivided Hi ndu fam |y governed by the Mtak-
shara | aw whi ch under that |aw passes by survivorship". The
same principle was restated by the

(1) (21933) 65 ML.J. 798.

(3) (21908) I.L.R 30 Al'l. 352.

(2) (1902) I.L.R 25 MId. 149.

(4) (1896) L.R 23 I.,A 37,
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judicial Committee in, Bahu Rani v. Rajendra Bakhsh Singh(1)
If two or nore menbers of different branches, or of the sane
branch' of ajoint-hindu fam ly cannot acquire a j oi nt
property inpressed with the incidents of joint famly pro-
perty and if- the H ndu l'aw does not otherw se sanction
acquisition of property by them as joint tenants as
under st ood in, the, English law, their rights and
liabilities can only be governed by 'the ternms of the
agreenent, under whichthey purchased the property.

Now | ot us | ook at some of the decisions cited on behalf’ of
the appellant in support of the contention that there can be
a joint acquisition by such nenbers giving rise to the right
of survivorship though not right of bi rth. Strong
reliance is placed upon the -decision of the Judicia
Conmittee in Nathu Lal v. Babu Ram (2) There, on the' death
of one of two brothers, who were nenbers of a Hndu famly
the surviving brother clainmed that he had been joint, wth
his brother and that 'the’, whole of the property passed by
survivorship to himso that the wi dow of his: deceased
brother took nothing by inheritance. The dispute was
referred to arbitrators, who: found that the two /brothers
had been joint. and divided the joint property between the

parties in certain unequal proportions. The wi dow
subsequently executed a deed of gift of part of the property
awarded to her in favour of one of her daughters. On the

death of the daughter, four sons of another daughter of the
widow, <claimng to be reversioners of their grandfather
obt ai ned possession of the property passed by the deed  of
gift. The nephewin-1law of the deceased ~daughter _and a
purchaser from him sued to recover possession of the
property on the ground that the wi dow had hold, an absolute
estate and, had by the deed of gift conveyed an. absolute
estate in the property to her daughter. The Judicia

Committee held that on the

(1) (1933) L. R 60 I. A 95.

(2) (1935) L. R 63. I. A 155.
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death of the daughter the property passed by survivorship to
the surviving brother and not by inheritance to the wi dow,

but that upon the true constitution of the award, the w dow
war, given an absolute interest. On that finding the suit
was decreed. But a scrutiny of the facts shows that one
Buddhi had three sons, Ram Sahai, Ji Sukh, Ram and Sita Ram

and that Buddhi and one of his sons, Sita Ram left the
famly and the remmining two brothers Ram Sahai and Ji  Sukh
Rant, continued to be nmenbers of the joint famly. The
Judi ci al Conmittee rightly held that t he properties
purchased for the fanmily by the two brothers constituting
the joint famly were joint fan-lily properties. It is not
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a case of some nenbers of different branches or sone nenbers
of the sane branch purchasing properties jointly, but a caw,
of all the nenbers of a joint Hndu famly purchasing
properties for the famly.

Nor does the decision in Sham Narain v. The Court of WardS,
on behal f of Jung Bahadoor (1) afford any real assistance to
the appel | ant. There, two Hindu brothers, who hel d
ancestral estate in common with a third brother, acquired
other property jointly, the |learned Judges held, on the
evi dence that the property was held by the two brothers as
menbers of a joint Hindu famly. The |earned Judges held
that the principle of blending of a separate property wth
the joint famly property and the principle of acquisition
of property by united nmenbers of a divided famly would
equal ly apply to an acquisition of property by two of three

brothers of a joint H ndu famly, Bhashyam Ayyangar, J., in
Sudarsanam Maistri~ v. Narasinmhulu Maistri (2) criticised
t hat judgenent~ and - observed  that he should have no
hesitation in dissenting from the said decision. The

| earned 'Judges mssed the real- point, nanely, that sone
menbers of different branches of a joint H ndu

(1) (1873) 20 WR 1-97.

(2) (1992) |.L.R 25 NMad. 149.
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famly cannot froma corporate unit. In. our view, that
decision is wong and nust be overrul ed.

Nor does the decision of the Judicial  Comittee in
Ranpershead Tewarry' v. Sheochurn Doss (1) support the
contention of the appellant. In that case one of the five

brothers constituting an, undivided H ndu famly acquired
personal property. Wth that noney and with the aid of his
brothers he established and carried on banking business at
five different places. The Judicial Conmittee held that the
property so acquired was joint famly property in which the
brothers were entitled to,share.~ A perusal of the judgnent
shows that &1 the brothers were nenbers of an undivided
H ndu famly and there was a nucleus of ancestral /property
and that all of themtogether acquired the property jointly,
t hough the banki ng busi ness was started with the help/of the
sel f-acquisitions of one of the brothers. This againis a
case of all the nenbers of a joint Hndu famly acquiring
property for the famly.
In Mayne’'s Hindu |law, 11th edn., the | egal position has been
neatly stated thus at p. 347
"So long as a famly renains an undivided famly, two or
nore menbers of it, whether they be nmenbers of different
branches or of one and the same branch of the famly, can
have no | egal existence as a separate independent unit; . but
all the menbers of a branch, or of a sub-branch, can form a
distinct and separate corporate unit wthin the [|arger
corporate, famly and hold property as such. Such® property
will be joint family -property of the menmbers of the  branch
intterse, but will be separate property of that branch in
relation to the larger famly.
The, principle of joint tenancy is unknown to Hindu |aw
except in the case of the joint
(1)(1866) 10 M1.A 490.
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property of an undivided Hi ndu fam |y governed

by the Mtakshara | aw. "
The legal position may be stated thus : Coparcenary is a
creature of Hi ndu | aw and cannot be ,created by agreenent of
parties except in the case of reunion. It is a corporate
body or a family unit. The |law al so recognizes a branch of
the famly as a subordi nate corporate body. The said famly
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unit, whether the larger one or the subordinate one, can
acquire, hold and di spose of fam |y property subject to the
[imtations laid down by law. Odinarily, the manager, or
by consent, express or inplied, of the nenbers of the
fam ly, any other nenber or menbers can carry on business or
acquire property, subject to the limtations laid down by
the said law, for or, on behalf of the famly. Such
busi ness or property would be the business or property, of
the, famly. The identity of the nenbers of the, famly is
not conpletely last in the famly. One or nore - menbers of
:that famly can start a business or acquire property
without the aid of the joint famly Property, but such
busi ness or acquisition would his or their acquisition. The
busi ness so started or property so acquired can be thrown
into the conmon stock or blended with the joint famly
property in which case the said property beconmes the estate
of the joint famly. But he or they need not do so, in
which case the said property would be his or their self-
acqui sition, ~and succession to such property would be
governed ‘not by’ the law of joint famly but only by the | aw
of inheritance. |In such a case if a property was jointly
acquired by them it would not be governed by the Ilaw of
joint famly ; for Hi ndu | aw does not recognize sone of the
menbers of a joint famly belonging to different branches,
or even to a single branch, as a corporate unit.. Therefore,
the rights inter se. between the. nenbers who have acquired
the said property would be subject tothe terms of the
agreenent where under it was acquired.
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The concept of joint tenancy known to English law with the
right of survivorshipis -unknown to Hindu | aw except in
regard to cases specially recognized by it. In the present
case, the uncle and the two nephews did not belong to the
sane branch. The acquisitions made by them jointly ' could
not be inpressed with the _incidents of joint famly
property. They can only be co-sharers or components, wth
the. result that their properties passed by inheritance and
not by survivorship

In the result, the appeal fails and is dism ssed with costs.
Appeal dism ssed




