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ACT:

Evi dence- Wi ght to be given to finding of facts by
trial court-Principle governi ng re-appraisal of ora
evi dence by appellate court.

Evi dence- of witnesses holding position of relationship
with parties - Court should exanine its probative value with
reference to entire nosaic of facts appearing on record.

Adoption - Fact of adoption to be proved in the sane
way as any other fact-Proof of = physical act of giving and
t aki ng essenti al

Joint Hndu Famly-Partition-Notice to co-sharers of
intention to separate essenti al

HEADNOTE:

Jagannathdas and his wife Premwati had no children
Premnati suffered fromtuberculosis and died on Septenber
24, 1951. Thereafter Jagannat hdas created a trust in respect
of his estate which conprised of properties falling to his
share in a famly partition. The appellant filed a suit
claimng that he had been adopted by Jagannathdas and
Premnati as their son on Septenber 24,1951, that the trust
was void and that he was entitled to a half share in the
estate. The trial court decreed the suit after finding that
the appellant had in fact been adopted by Jagannat hdas and
Premnati and that the adoption was valid.

On appeal by the trustees the High Court reversed the
finding of tho trial <court taking a different view of the
evi dence on record and dismi ssed the suit.

Allowi ng the appeal against the order of the High
Court,

N

HELD: In an appeal against a trial court decree, when
the appellate court considers an issue turning on ora
evidence it must bear in mnd that it does not enjoy the
advantage which the trial court had in having the w tnesses
before it and of observing the manner in which they gave
their testinony. When there is a conflict of oral evidence
on any nmmtter in issue and its resolution turns upon the
credibility of the witnesses, the general rule is that the
appel | ate court should permt the findings of fact rendered
by the trial court to prevail unless it clearly appears that
some special feature about the evidence of a particular
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wi tness has escaped the notice of the trial court or there
is a sufficient balance of inprobability to displace its
opinion as to where the credibility lies. The principle is
one of practice and governs tho weight to be given to a
finding of fact by the trial court.
852
There is, of course, no doubt that as a matter of lawif the
apprai sal of the evidence by the trial court suffers froma
material irregularity or is based on inadm ssible evidence
or on a msreading of the evidence or on conjectures and
surm ses the appellate court is entitled to interfere with
the finding of fact.

[856-D-E; 857 B-(

WC. Macdonald v. Fred Latiner, A l.R 1929 P.C 15;
Watt v. Thonmms, L.R 1947 A.C. 484; Sara Veeraswam alias
Sara Veerraju v Talluri Narayya (deceased) and Os. AIl.R
1949 P.C. 32; Sarju Parshad v. Raja Jwaleshwari Pratap
Narain Singh and Os., [1950] S.C.R 781; and The Asiatic
St eam Navigation Co. Ltd v. Sub-Lt. Arabinda Chakravarti,
[1959] Supp. 1 S.C.R 979 referred to.

In the instant case the question whether the appellant
had in fact been adopted by Jagannat hdas and Premwati had
been determ ned by the trial court essentially on tho basis
of oral testinmony and reference had been made to a few
docunents only in/supplenentation of the oral evidence. The
judgrment of the trial court showed that it had anal ysed tho
testinmony of each naterial wtness and in reaching its
conclusions on the issues of fact” it had relied in sone
i nstances upon its own appraisal of the manner in which the
wi t nesses present before it had rendered their testinmony and
had wei ghed wth great —care the probative value of the
evidence in the context of established fact and probability.
But the High Court had, in disagreeing with the trial court,
adopted an erroneous approach. |t proceeded to judge the
credibility of the witnesses mainly with reference to their
relationship with the parties wthout placing adequate
wei ght on the nature of the evidence and the probability of
its truth in the context of the surrounding circunstances.
It rejected the testinmony of the appellant’s w tnesses
substantially on the ground that they were related to the
appellant. This cannot, by itself constitute a sufficient
basis for discrediting the witnesses. Wien a wtness holds a
position of relationship favouring the party producing him
or of possible prejudice against’ the contesting party, it
is incunbent on the court to exercise appropriate caution
when appraising his evidence and to examine its probative
value with reference to the entire nosaic of facts appearing
fromthe record. It is not open to the court to reject the
evidence wthout anything nore on the nere  ground of
rel ationship or favour of possible prejudice. The H gh Court
shoul d also have renminded itself that the w tnesses had
given their evidence before the trial court which had the
opportunity of seeing their deneanour in the w tness box and
tho appreciation of their evidence by the trial court bad to
be given due consideration in the Iight of that fact. [856C;
857-D; 861-E-G 862-A-B]

(b) It is well settled that a person who seeks to
di spl ace the natural’ succession to property by alleging an
adopti on nust discharge the burden that |ies upon him by

proof of the factum of adoption ar d its validity. It is
also true that the evidence in proof of the adoption should
be free fromall suspicion of fraud and so consistent and
probable as to give no occasion for doubting its truth.
Nont hel ess the fact of adoption nust be proved in tho same
way as any other fact. [862-C- D
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A. Ragavamma and Anr. v. A. Chanchamma and Anr. A l.R
1964 S.C. 136 and. Kishori Lal v. Chaltibai [1959] Supp. 1
S.CR 698 referred to.

853

(c) For a valid adoption the physical act of giving and
taking is an essential requisite, a cerenony inperative in
al | adoptions, whatever the caste. And this requisite is
satisfied in its essence only by the actual delivery and
acceptance of the boy, even though there exists an
expression of consent or an executed deed of adoption. In
some cases to conplete the adoption a "datta homanm has been
consi dered necessary but in the case of the tw ce-born
classes no such cerenony is needed if the adopted boy
belongs to the sane gotra as the adoptive father. [862-E
863- B]

Shoshinath v Krishnasunder (1881) L.R 7 |.A  250;
Lakshman Singh v Smt. Rupkanwar [1962] 1 S.C R 477 and Ba
Gangadhar Tilak ~v. Shrinivas Pandit (1915) L.R 42 I.A 135
referred to.

In the instant case the H gh Court, relying on certain
observations made by the Privy Council in Susroogan Vv
Sabitra, held that the trial court had not scrutinised the
evidence relating to the performance of the ceremony of
giving and talking and also did not have due regard to the
probabilities and, / on‘that basis, proceeded to reappraise
the evidence in elaborate detail. Wien the Privy Counci
made those observations it had in mnd cases where it was
possi bl e no doubt to make the acknowl edgenments, observe the
cerenonies and give the notices adverted to by it. The Hi gh
Court applied that standard to a case which was quite
different. The issue here was whether the adoption had been
effected in circunstances which plainly did not pernmt tine
for making acknow edgenents, observing el aborate cerenonies
and giving notices generally. According to both the parties,

Premwati was seriously ill. The appellant’s case is that she
was so ill that she wanted to effect the adoption that very
day. The respondents have alleged that she was already
i ncapable of any activity. It is. inconceivable ‘that any

el aborate arrangenents for adoption could “have been
envi saged. In consequence, the H gh Court misdirected itself
in applying a standard of proof to the evidence which the
circunmstances did not warrant. Even upon the approach
adopted by the High Court its findings are vitiated by its
failure to consider material evidence on record and by its
reachi ng concl usions not sustainable in reason. The
appel l ant has pleaded the customof his conmunity that the
act of giving and taking suffices to effect a valid adoption
and nothing has been shown to indicate that the further
cerenony of ’'datta homami was necessary [863-D-H 864-A-D;
864-F;, 863- B]

Sut roogan v. Sabitra, (1866) 5 WR 109 referred to

(d) Separation froma Joint Hndu Fanily is effected by
a clear and unequivocal intimtion on the part of a nember
of the Famly to his co-sharers of his desire to sever
hinself from the Family. A mere uncomuni cated decl aration
amounts to no nore than nmerely harbouring an intention to
separate. A valid partition requires notice to the co-
sharers of the intention to separate. [869-C- E]

Grja Bai v. Sadashiv Dhundiraj, [1960] 43 I.A 151
Bal Krishan and Ors. v. Ram Krishan and Ors., [1931] 58 |I. A
220; A Raghavanmma and Anr. v. A Chenchamma and Anr A |l.R
1964 S.C. 136; Puttrangamma and O's., v. MS. Ranganna and
Os. Al.R 1968 S.C. 1018 and Kal yani (dead) by L. Rs. v.
Nar ayanan and Ors., A l.R 1980 S.C. 1173 referred to.
854
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In the instant case the trust deed contained a
declaration on the part of Jagannathdas of his intention to
separate in the event of the adoption deed being found valid
by the court but no notice of such intention was given nor
could be inferred from Jagannathdas to the appellant. Both
the trial court and the High Court rightly rejected the
contention that the declaration in the trust deed nust R be
regarded as effecting partition. [869-E, 869-A]

JUDGVENT:

ClVIL APPELLATE JURI'SDICTION: ClVIL Appeal No. 2376 of
1969.

Fromthe judgnment and order dated the 30th Septenber
1963 of the Madhya Pradesh Hi gh Court in F.A No. 82 of
1961.

B.D. Bal, Raneshwar Nath 'and N. Nagarathnam for the
Appel | ant .

S. B.'Bhasne, S. S. Khanduj a for Respondents 1 (a) to 1(c).

S. S, Khanduj a, for Respondent No. 1 (d).

M N. Phadke, M M Sapre ~and J.S. Sinha for Respondents
Nos. 3 to 9 and 11.

The Judgrment of the Court was delivered by

PATHAK, J. This is a plaintiff's appeal on a
certificate granted under subclass (a) of clause (1) of Art.
133 of the Constitution by the H gh Court of ‘Madhya Pradesh.

The appel l ant, 'who belongs to a promnent famly of
Jabal pur, instituted a suit, out of which the present appea
arises, for partition and -separate possession and for
rendition of accounts. The properties in suit conprise nost
of the estate falling to the share of one Seth Jagannat hdas
on a famly partition of Cctober 19, 1939.
855

The geneal ogy of the family may be set forth:

D wan Bahadur Bal | abhdas
(died in 1925)
Mannool al Kanhai yal al Jammadas Mankuar ba
(died in 1916) (died in 1923) (died in 1939)
M Nar ayani ba
(Respondent) Nar si nghdas
(Respondent)
Jagannat hdas Bal kri shandas Gover dhandas Madhu- Tri bhu-
M Pr emnat i sudandas wandas
(appel l'ant)

Jagannat hdas and his wife Premwati had no children. Premnati
suffered from tuberculosis for several years and died on
Sept enber 24, 1951. After her death Jagannathdas created a
trust by a registered deed dated March 17, 1952 cal led the
Set h Mannool al Jagannat hdas Hospital Trust in respect of
nost of his estate He reserved the right to revoke the
trust, but subsequently by a further docunment dated July,
14, 1952 he relinquished that right. Ever since the
inception of the trust the trustees have remmined in
possessi on of the estate.

The appellant filed the present suit on Septenber 24,
1957 agai nst Jagannat hdas and the other trustees claimng
that he had been adopted by Jagannathdas and Premwati as
their son on Septenber 24, 1951, that the trust was void and
that he was entitled to half the estate. Jagannathdas died
on Cctober 7, 1957 during the pendency of the suit, and in
consequence the appellant clained a F 314th share of the
estate, wth the renmining 1/4th being conceded to
Nar ayani bai the nother of Jagannat hdas.

The suit was decreed by the trial court on Septenber
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27, 1961 and a prelimnary decree was passed declaring the
appell ant entitled to the share claimed by him and to
partition and separate possession of the properties. The
trust was declared invalid and the trustees, in consequence,
were declared trespassers and liable to render accounts to
the appel | ant.

An appeal by the trustees was all owed by the H gh Court
by its judgnment and decree dated Septenber 30, 1967 and the
suit has been di sm ssed,

856

Several issues were tried by the trial court and
consi dered on appeal by the High Court, but the nobst crucia
and decisive issue, and which constitutes the core of the
controversy between the parties, is whether the appellant
can be said to be the adopted son of Jagannathdas. The tria
court found that the appellant was in fact adopted by
Jagannat hdas and Premnati on Septenber 24, 1951 and that the
adopti on was valid. The Hi gh Court has reversed the finding,
taking a /different view altogether of the evidence on the
record.

The question whether the appellant was in fact adopted
by Jagannat hdas and Premwati has been determ ned essentially
on the basis of oral testinmony, and reference has been made
to a few docunents only in supplenmentation of the ora
evidence. At this/stage, it would be right to refer to the
general principle that, in an appeal against a trial court
decree, when the appellate court considers an issue turning
on oral evidence it nust bear in nmindthat it does not enjoy
the advantage which the trial ~court had in  having the
wi t nesses before it and of observing the manner in which
they gave their testinony. Wen there is a conflict of ora
evidence on any matter in issue and its resolution turns
upon the credibility of the witnesses, the general rule is
that the appellate court should pernit the findings of fact
rendered by the trial court to prevail unless it clearly
appears that some special feature-about the evidence of a
particul ar witness has escaped the notice of the trial court
or there is a sufficient balance of inprobability to
di splace its opinion as to where the credibility lies. In
this connection, reference may wusefully be mde to WC
Macdonal d v. Fred Latinmer(1) where the Privy Council laid
down that when there is a direct conflict between the ora
evidence of the parties, and there is no docunentary
evidence that <clearly affirns one view or contradicts the
other, and there is no sufficient balance of inprobability
to displace the trial <court’s findings as to the truth of
the oral evidence, the appellate court can interfere only on
very clear proof of mstake by the trial court In Vatt v.
Thomas(2) it was observed: "... it is a cogent circunstance
that a judge of first instance, when estinating the value of
verbal testinony has the advantage (which is denied to
courts of appeal) of having the wi tnesses before 'him and
observing the manner in which their evidence is given."™ This
was adverted to with approval by the
857
Privy Council in Sara Veeraswanm alias Sara Veerraju v.
Talluri Narayya (deceased) and others(1l) and found favour
with this Court in Sarju Parshad v. Raja Jwal eshwari Pratap
Narain Singh and Os.(2). It seenms to us that this approach
shoul d be placed in the forefront in considering whether the
Hi gh Court proceeded correctly in the evaluation of the
evi dence before it when deciding to reverse the findings of
the trial court. The principle is one of practice and
governs the weight to be given to a finding of fact by the
trial court. There is, of course, no doubt that as a matter
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of law if the appraisal of the evidence by the trial court
suffers from a material irregularity or is based on
i nadmi ssi bl e evidence or on a nisreading of the evidence or
on conjectures and surm ses the appellate court is entitled
tointerfere with the finding of fact. Qur attention has
been drawn by the respondents to The Asiatic Steam
Navi gation Co. Ltd. v. Sub. Lt. Arabindra Chakravarti (3) but
nothing said therein detracts, in our opinion, from the
validity of the proposition enunciated here.

The judgnment of the trial court shows that it anal ysed
the testimony of each nmaterial witness and in reaching its
conclusions on the issues of fact it relied in some
i nstances upon its own appraisal of the manner in which the
wi t nesses present before it rendered their testinony and
wei ghed with great care the probative value of the evidence
in the context of established fact and probability. On the
central issue whether the appellant had been adopted by
Jagannathdas and” Premwati it commenced logically wth an
exam nati on of° the circunstances in which an adoption could
be envi saged. Jagannathdas and Premwati were without issue.
The wife —was suffering fromtuberculosis for about eight to
ten years w thout any -possibility of inmprovenent and her
health was fast deteriorating. There was no hope that she
woul d bear a child. Jagannathdas adm ttedly bel onged to an
old respected fam'ly steeped in tradition and orthodox
belief. He was the ,owner of considerable property. It was
natural that Jagannathdas and Premwati shoul d conceive the
need for adopting a son. Jagannat hdas was on the evidence, a
sickly man of weak mind and of weak WIIl and of Ilittle
education, and in the admnistration of his affairs
Mankuar bai, his father"s sister, and Narsinghdas, his uncle
s son, played a prominent role. Premmati was aware of her
husband’s |imtations and handi caps and quite understandably
was anxi ous that a son shoul d be adopted. The
858
husband and wife were devoted to -each other, and all the
circunstances point to the conclusion that if /Premnati
desired the adoption of a son Jagannathdas would readily go
along with the idea. He would wllingly agree to whatever
she wanted. There is evidence that. Mankuarbai, who |Iived
wi t h Jagannat hdas, knew of Premnati’s desire to adopt a son.
The desire to adopt a son was known to others also, and they
i ncl uded Narsinghdas. For it was first decided to consider
the adoption of his son Gopaldas There is clear evidence
that the child spent six nonths to a year in the house of
Jagannat hdas spending the day with Premwati —and sl eeping
during the night with Mankuarbai. For sone reason, however,
it was decided not to r adopt him There is a suggestion in
the evidence that his horoscope indicated an early death,
but the trial court has not relied on this. The desire to
adopt a son continued and it was in the circunstances only
natural to consider one of the sons of Seth Jamadas, the
only other brother of the father of Jagannathdas The
appel I ant, Madhusudandas, was then a boy studying in college
and the choice alighted on him The trial court relied on

the evidence of, anbng others, Narayanibai, nother of
Jagannathdas, in reaching this conclusion. It has also
referred to material clearly showi ng that when Premmati went
to Panchmarhi in the sumer of 1951 and stayed there for

about two nobnths with Narayani bai it was decided to send for
Madhusudandas and have him stay with themfor sonme tine in
order to detern ne whether, by his deportnment and behavi our
and the manner of his living, he was a suitable boy for
adoption. The trial court found that the appellant did go to
Panchmarhi and stayed with Premwati for sone days. The tria
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court has also analysed the testinony of w tnesses deposing
to the contrary, and has given good reason for discarding
that testimony. It inclined to the view that the appell ant
had found favour with Jagannathdas and Premwati and that
they decided to adopt him

The next question considered by the trail court was
whet her the appellant was in fact adopted on Septenber 24,
1951. Consider able evidence was led on both sides to show
the physical and mental condition of Premnati on that day,
it being the case of the appellant that she was in fit
condition to effect the adoption while the case of the
contesting respondents was that her condition was so serious
that it forbade any such possibility. There is no doubt that
her condition was not good, having suffered deterioration
during the preceding four days. The appellant produced a
nunber of w tnesses to prove that as she had grown very weak
she requested that the adoption
859
take place that very day and that she was able to
participatein the cerenony  of adoption. The contesting
respondents on the other hand, led evidence to show that she
had slipped into a ' ~cyanosed state" and was totally
i ncapabl e of any physical ~and mental activity. The tria
court devoted detailed attention to the issue and carefully
sifted the evidence adduced in support of the allegation
that Premnati was unable to speak and "conpl etely cyanosed"
on September 24, 1951, and after weighing it -in the |ight of
incontrovertible or. ‘admtted fact it found ‘the allegation
untrue. In the first place, it observed that  the witten
statenment filed by Nar si nghdas did not describe her
specifically as being "cyanosed '. It~ found ‘that the
evi dence of Dr. Choubey, who deposed  that~ Premwati was
unable to respond, could not be believed, nor was it
possible to rely on the nurse Rachel, whose nanme was not
mentioned in the original list of fifty-six witnesses filed
by Narsi nghdas, and who stated that she had been told by Dr.
Choubey that Premnati was in an unconscious state. The
entire case set up in evidence was conpletely denolished by
the undi sputed fact that Premmati had indeed signed the
adopti on deed on Septenber 24, 1951. Mich capital was made
by the contesting respondents of the fact that the appell ant
had not exam ned Gopmath Vaidya to establish the condition
of Premwati’s health and the fact of adoption on Septenber
24, 1951, but the trial court, in the course of -its
judgnent, has referred in sone detail to the  appellants
efforts to have the evidence of that w tness recorded. At
the appellant’s instance a comission had beenissued at
Hathras for the exam nation of Ransarandas and Gopinath
Vaidya. On June 22, 1960 both witnesses were present before
the Commi ssioner at Hathras, but the Conmi ssioner took an
unexpectedly long tine in exam ning Ransarandas on-that day,
and on the next day, to which he had deferred the
exam nati on of Gopinath Vaidya, he left town suddenly to see
his sick son. The appellant, the trial Court pointed out,
sought to exam ne the witness on a subsequent date in court
at Jabal pur, but the witness did not appear

In regard to the actual cerenpny of adoption The tria
court f took into account the evidence of several wi tnesses
who were nmenbers of the branches of the parent famly and
who testified to the adoption and to the physical and nmenta
condition of Premwati at the time. The case of the appell ant
was supported by oral and docunentary nmmterial evidencing
that while he had attended college in the norning on that
day he did not do so in the afternoon, thereby |eading
credence to the appellant’s case that on comng to know
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from Premnati that she intended the adoption of the
appel l ant that very day Sunderbai, the appellant’s nother
sent for himat nid-day fromhis college.

The trial court then considered the matter of the
execution of an adoption deed by Jagannathdas and Premnat i
as evidence of the adoption. It took into account the
circunstances in whi ch the document was consi dered
necessary, its execution and attestation, and how it was at
first entrusted to Seth Govinddas and then returned to
Jagannat hdas. It was not disputed that such a docurment was
in fact signed by Jagannat hdas and Premwati on Septenber 24,
1951, and the trial 'court repelled the case of the
respondents that Jagannathdas was conpelled to sign it
wi t hout and know edge of its contents and that Premnati al so
did so in ignorance of what it set forth. The fact that
Jagannat hdas was aware of the nature of the document is
fully established by his reference to it as an adopti on deed
when he wote out the receipt’ given to Seth Govinddas in
envi dence of its return. The trial court also noted that
Jagannat hdas disowned the adoption -and the docunent |ater
only when the circunstance around him changed as his wfe
approached her end and the over-powering influence of
Nar si nghdas began to take hold over his wll.

The adoption’ deed contains certain recitals which
appear to mlitate against the appellant’s case. It refers
to cerenonies, such as the performance of a "havan', to
whi ch none of the appellant’s witnesses have testified. The
respondents contended  fromthis that Do adoption had been
effected at all. The trial court examned this apparent
i nconsi stency and explained it wth reference to the
peculiar circunstances in which the  document had been
pr epar ed.

On the fact of adoption the trial court found itself
fortified by the contents of a letter dated August 21, 1957
witten by Jagannathdas to his nother stating that he had
accepted the appellant as his son. The original docunent had
been returned to Jagannathdas and the trial court permtted
a photograph of it to be exhibited in evidence. The
signatures on the letters were proved to be those of
Jagannat hdas and the trial court found that it~ was not-a
fabricated docunment. The trial court also referred to the
testinony of Narayanibai that her son Jagannathdas had
desired that his last rites be perforned by the appellant,
and there is no dispute that the appellant did performthe
rites.

861

There was a letter dated Septenber 27, 1957 purporting
to have been witten by Jagannathdas to " Narsinghdas
i ndicating that Jagannathdas had taken exception to the
appel l ant instituting the present suit and he desired that
the suit be resisted vigorously in order to protect the
trust. The trial court has comented that this letter was
produced very late during the trial of the suit in Septenber
1961, without any adequate reason for the delay, and it
observed that the docunent was not free from suspicion

In the result, the trial court held that the adoption
of the appellant stood proved in fact.

On the wvalidity of the adoption the trial court
exam ned the | aw and found that legal requisites for a valid
adoption in the case of the fanilies of the appellant and
Jagannat hdas, who belonged to Rajasthan, did not extend to
nore than the cerenony of giving and taking, and that the
cerenony of 'dattak homani’ was not necessary to effectuate
the adoption of the appellant. Accordingly, the trial court
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took the view that the adoption was valid in | aw.

The High Court disagreed with the trial court and held
that the adoption had not been established. In doing so, it
adopted an approach which, to our mnmind, is plainly
erroneous. It proceeded to judge the credibility of the
witnesses mainly with reference to their relationship with
the parties w thout placing adequate wei ght on the nature of
the evidence and the probability of its truth in the context
of the surrounding circunstances. It rejected the testinony
of the appellant’s witnesses substantially on the ground
that they were related to the appellant or out of favour
wi t h Narsi nghdas. This consideration, in our opinion, cannot
by itself constitute a sufficient basis for discrediting the
witnesses. W think the proper rule to be that whhen a
wi tness holds a position of relationship favouring the party
producing him or of possi bl e prejudice agai nst the
contesting party, it is~ incunbent on the court to exercise
appropriate caution when appraising his evidence and to
examne its probative value with reference to the entire
nosai ¢ of facts appearing fromthe record. It is not open to
the court - to reject the evidence without anything nore on
the mere ground of relationship or favour or possible
prej udi ce. The judgnent under appeal indicates that the Hi gh
Court commenced w th that m staken approach, and we see its
i nfl uence working /throughout its appraisal of the testinony

of the several witnesses. It is only logical that with its
approach so oriented even the nost
862

significant material adduced by the appellant should, in the
eyes of the H gh Court, take on a negative hue. The Hi gh
Court should also have rem nded itself ~that these sane
wi t nesses had given their evidence before the trial court,
whi ch had the opportunity of seeing their demeanour . in the
wi tness box, and the appreciation of their evidence by the
trial court should have been given due consideration in the
[ight of that fact.

It is well settled that a person who seeks to displace
the natural succession to property by alleging an adoption
must di scharge the burden that |ies upon himby proof of the
factum of adoption and a its wvalidity. A ~-Raghavanma and
Anr. v. A Chanchamma and Anr.(1) It is also true that the
evidence in proof of the adoption should be free from al
suspi cion of fraud and so consistent and probable as to give
no occasion for doubting its truth. Kishori~ Lal " v.
Chaltibai.(2) Nonetheless the fact of adoption nust be
proved in the same way as any other fact.

For a wvalid adoption, the physical act of giving and
taking is an essential requisite, a cerenony inperative in
al | adoptions, whatever the caste. And this requisite is
satisfied in its essence only by the actual delivery and
acceptance of the boy, even though there exists an
expression of consent or an executed deed of adoption
Shoshi nath v. Krishnasunder.(3) In Lakshman Singh v. Snt
Rupkanwar, (4) this Court briefly stated the | aw. thus:

"Under the Hindu Law, whether anpbng the regenerate
caste or anobng Sudras, there cannot be a valid adoption
unl ess the adoptive boy is transferred fromone famly
to another and that can be done only by the cerenony of
giving and taking. The object of the corporeal giving
and receiving in adoption is obviously to secure due
publicity. To achieve this object it is essential to
have a fornmal cerenony. No particul ar form is
prescribed for the cerenony, but the |aw requires that
the natural parent shall hand over the adoptive boy and
the adoptive parent shall receive him The nature of
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the cerenony may vary dependi ng upon the
863

circunst ances of each case. But a cerenpny there shal

be, and giving and taking shall be part of it."
In some cases, to conplete the adoption a "datta homam' has
been consi dered necessary, but in the case of the tw ce-born
classes no such cerenony is needed if the adopted boy
belongs to the sane gotra as the adoptive father. Ba
Gangadhar Tilak v. Shriniwas Pandit. (1) In the present case,
the appellant has pleaded the customof his community that
the act of giving and taking suffices to effect a valid
adoption, and nothing has been shown to us to indicate that
the further cerenpbny of "datta homant was necessary.

Apparently, for this reason the parties concentrated in
the main before the H'gh Court on the limted controversy
whet her in fact the cerenony of giving and taking had been
performed. In the course of adj udi cating on this
controversy, the H gh Court referred to the observations of
the Privy Council in Sutroogan v, Sabitra(2):

"“Al t hough neither written acknow edgnents, nor the
performance of any religious cerenpnial, are essentia
to the validity of adoptions, such acknow edgnments are
usual ly given, and ~such cerenopnies observed, and
notices given ~of the times when adoptions are to take
place, in all famlies of distinction, as those of
‘ Zam ndars’ opulent Brahm ns, that wherever these have

been onitted, it behoves this Court to regard with
extreme suspicion the proof —offered in support of an
adoption. I would say, that in no case should the

rights of wi ves and daughters be -transferred to
strangers, or nore renpte relatives, unless the proof
of adoption, by which the transfer is effected, be
proved by evidence free fromall suspicion of fraud,
and so consistent and probable asto give no occasion
for doubt of its truth."
and it proceeded to hold that the trial court had not
scrutinised the evidence relating to the perfornmance of the
cerenony of giving and taking and did not have due regard to
the probabilities. On that basis the Hi gh Court rested its
justification for re-appraising the wevidence in elaborate
detail. Now, when the Privy Council nade
864
those observations it had in mnd cases where it was
possi bl e no doubt to make the acknow edgenments, observe the
ceremoni es and give the notices adverted to by it. It had in
contenpl ati on the usual kind of case where that was possible
and where though possible it had not been done. The standard
of proof required would then have been the standard |aid
down by the Privy Council. The H gh Court applied that
standard to a case which was quite different. The issue here
was whether the adoption has been effected in circunstances
whi ch pl ai nly di d not per mit time for maki ng
acknow edgenents, observing el aborate cerenonies and giving
notices generally. According to both parties, Premwati was
seriously a ill. The appellant’s case is that she was so il
that she wanted to effect the adoption that very day. The
respondents have alleged that she was al ready incapabl e of
any activity. It is inconceivable that any elaborate
arrangenents for adoption could have been envisaged. In
consequence, the H gh Court misdirected itself in applying a
standard of proof to the evidence which the circunstances
did not warrant. Its appreciation of the evidence is founded
in that m sdirection, |eading to findings which are
accordingly vitiated. On the contrary we find that the tria
court exam ned the evidence relating to the actual adoption
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with great care and pointed out that as Jagannathdas had
accepted Premnati’s suggestion to have the adoption that
very day and during her lifetime the issue of invitations to
rel ations and friends, the observing of el aborate cerenonies
and the taking of a photograph were out of the question and
that only the bare essentials of the cerenony of giving and
taki ng were possi bl e.

Even upon the approach adopted by the H gh Court, we
find its findings vitiated by its failure to consider
materi al evidence on the record and its reachi ng concl usions
not substainable in reason. W have al ready poi nted out that
the allegation that Premwati was wunconscious and in a
cyanosed state on Septenber 24, 1951 is belied by her
undi sputed signature affixed on the adoption deed on that
day. The High Court omitted to take this aspect of the case
into account when it~ allowed the evidence of Dr. Choubey,
the nurse Rachel and others to find favour with it. The Hi gh
Court also failed to appreciate that in the application sent
by Jagannat hdas to the Deputy Comni ssioner and the District
Superi nt endent of Police on Septenber 27, 1951 Jagannat hdas
had stated that Prenwati’s illness took a serious turn at
about 5 Oclock in the afternoon on Septenber 24, 1951 and
it was fromthat hour that her condition
865
becanme progressively worse until she expired at about 9
O clock the sane evening. This docunent ‘has been produced by
the contesting respondents. It does not detract from the
case of the appellant that Premwati’s condition was not so
precarious as to forbid her from participating in the
cerenony of adoption at about 3 Oclock in the afternoon. On
the contrary, had Premmati — been unconscious ~and in a
cyanosed state throughout the day, as alleged by the
contesting respondents, the statement made by Jagannat hdas
in his letter of Septenber 27, 1951 woul'd have been phrased
differently.

Ransar andas deposed that he saw Premwati in the norning
of Septenber 24, 1951 and she/ insisted on having the
adoption that very day because although "there was /stil
time for the date of adoption" her health was deteriorating.
The Hi gh Court declined to believe Ramsarandas because there
was no evidence that any date had been fixed earlier for the
adoption. W think the nore reasonable way of looking at it
is that Premnati had intended to nean that although
otherwise there was still tinme for fixing a date in the
future for adoption the poor state of her health did not
permit her waiting any |onger and the adoption should take
pl ace that sane day.

The Hi gh Court has di scovered apparent discrepancies in
the testinony of sonme of the wtnesses produced by the
appel lant, but it seens to us that it has attenpted to make
too fine a point in regard to what those w tnesses said or
did not say. The High Court inferred that Sunderbai did not
visit Premnati at m d-day on Septenber 24, 1951 and this was
based on the statement of Rattan Kumari that Sunderbai was
not in Premmati’s room nor in the adjoining verandah when
Rattan Kumari visited Premmati between noon and 12-30 p.m
The High Court failed to note that this was about the tine
when Sunderbai had left Premvati to nake arrangenments for
summoni ng the appellant from his college to come to the
house. The High Court has also comented that it was not
natural that Sunderbai should not have asked Premwati why
her son was being called. The H gh Court in our opinion
omtted to consider that it had been understood for quite
some time’ that Jagannathdas and Premmati woul d adopt the
appel lant and it was natural to expect that on know ng of
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Premnati’s serious condition Sunderbai should visit Premnati
and at her instance send for her son for the purpose of
adoption. Further, we have no doubt in our
866
mnd in viewof the oral and docunmentary evidence that the
appel l ant attended college up to the lunch recess and | eft
it thereafter. The High Court has rejected that nateria
wi t hout good reason.

The Hi gh Court has taken the view that Jagannat hdas was
IR averse to adopting the appellant, and it has relied on
the evidence of Mtilal, a witness of the respondents. It is
clear from the evidence that at first CGopal das, the son of
Nar si nghdas was considered for adoption and thereafter the
appel l ant was kept in view for that purpose. There can be
absol utely no doubt That Premmati was anxious to adopt a son
during her lifetime and was actively involved in finding a
suitable boy for that purpose. It is inpossible to believe
that Jagannat hdas, her husband, = was not privy to all that
was going on-and was not in agreenent with Premnati in what
she intended. The evidence denponstrates that he was a | oving
and devoted husband and greatly concerned with the
gratification of his wife's wshes. Hs attitude to the
appel l ant’ s adoption ~changed only as Premwati’s |ife ebbed
away, and the influence of Narsinghdas, wthout any
significant force 'to counter it, began to spread its pal
over him W nust renmenber that the real possibility of the
adopti on of his son Gopal das, at an earlier stage, nust have
greatly appealed to Narsinghdas as it would have extended
his domain over the estate of Jagannat hdas. Wen, however,
that possibility died and it becane evi dent t hat
Jagannat hdas and Premnati woul-d adopt the appel lant instead,
his attitude towards the intended adoption would inevitably
have been hostile. It must not be forgotten that he had.
been intimately associated with the administration of the
affairs of Jagannathdas and there is evidence that they net
al nrost daily. In the ci rcunmstances, the decision of
Jagannat hdas and Premwati to abandon their intention to
adopt his son Gopal das and to prefer the appellant ‘nust have
hurt considerably. The events which took place on Septenber
24, 1951 nmoved much too rapidly for -himto have taken any
ef fective counter-neasures, and he could have been able to
assert his wll over Jagannathdas only —after Premwati’s
restraining influence was renoved fromthe scene. Wth _a
person of Jagannat hdas’s weak character and at a tinme when
he was oppressed by his wife's death and bew | dered by the
confusion surrounding him that woul d ~ not have been
difficult. Indeed, the pressure of Narsinghdas’ s influence
began to nmanifest itself alnmpst shortly after the adoption
had taken place, and Premmati, who was aware of the injury
whi ch he could work on her husband’s sinple
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mnd, insisted on the execution of an adoption deed while
she was still alive in order to protect the adoption. That

her msgivings were not wunfounded is evident from the
circunstance that shortly after the docunment had been
entrusted to Seth CGovinddas, Jagannathdas asked for its
return.

The Hi gh Court has declined to accept the adoption also
on the ground that the adoption deed nentioned the
performance of a "havan"™ and other cerenonies when in fact
there is no evidence whatever that those cerenpnies were
perfornmed. It does appear that there is an inconsistency
between the case of the appellant and sone of the recitals
in the adoption deed. The inconsistency has a been expl ai ned
satisfactorily by the trial «court. It is apparent that the
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docunent was prepared by the |awer, Jama Prasad Dubey,
containing recitals usual in such a docunent and
Manmohandas who had entrusted himw th the task coul d have
given him only the briefest instructions in regard to its
contents. Tine was running out fast as Premwati’s condition
grew progressively worse, and when it was brought before her
and read out it was too late to effect a change in sone of
the recitals, and consequently it was signed as it was by

Jagannat hdas and Premvati . The conpl aints nade by
Jagannathdas to the Deputy Conmm ssioner and the District
Superintendent of Police as well as the public notices

published in the newspapers disclaimng execution of the
adoption deed and the adoption are explicable only in the
context of the overpowering influence of Narsinghdas. So
also is the creation of the Trust in which Narsinghdas
secured for hinself the office of working trustee in respect
of nmost of the properties. It is significant that the power
of revocation reserved to hinself by Jagannathdas was
relinquished by him within a nere four nonths of the
creation of - the Trust. The entire  conduct of Jagannathdas
persisting thereafter canbe ascribed to the position to
which he had been persuaded, nanely, one of active
opposition to the ~appellant’s claim of adoption. The
attitude was tenpered only later, when a a few weeks before
his death he wote to his nother that he had "owned" the
appel | ant as his adopted son.

The Hi gh Court has referred to sone instances where the

appel l ant, inconsistently with his claim of adoption
continued to
868

show hinmself as the son of ~Seth Jamadas. There were the
partition deed, the application for nmutation of nanes in
Naya Mahal, the Incone-tax proceedi ng and other records, but
clearly these are matters in respect of which the appellant
plainly considered it judicious not to assert his title in
proceedi ngs which could only result in its  summary
determnation but to prefer ‘to wait and institute an
appropriate suit for an authoritative declaration of his
status. The determination to file the suit  nust have
gat hered i npetus fromthe changi ng attitude of Jagannathdas
in favour of the appellant and reflected in his letter dated
August 21, 1957 addressed to his nother in which he clearly
states his acceptance of the appellant as his son. It may be
noted that this case of adoption was not conceived for the
first time by the appellant when the suit was filed; the
claimto that status had been asserted by an application
made as early as Cctober 20, 1951

The High Court rejected the letter dated August 21
1957 written by Jagannathdas to his nother accepting the
appel lant as his son. W are not inpressed by the reasons
given by it. It erred in assumng that the photostat copy
was produced only at the stage of evidence. It was in fact
filed by the appellant on February 15, 1958 before the
witten statenents of the defendants were filed.

W have referred to sonme of the errors which vitiate
the judgnent of the Hgh Court. It is not necessary, we
think. to advert to all of themlIt is sufficient to say that
there was no adequate ground for the H gh Court to interfere
with the finding of the trial court. W are of opinion that
the finding of the H gh Court that the appellant had not
proved his adoption nust be set aside and that of the tria
court restored.

It is wurged by the contesting respondents that in the
event of the Court holding that the appellant is the adopted
son of the Jagannathdas and Premwati he can be found




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 14 of 14

entitled to a half share only in the properties. The
submi ssion is based on a recital in the trust deed executed
by Jagannat hdas that if the adoption deed "is declared valid
by the highest <court then, today, | express, by this
witing, a strong and unequivocal intention to separate at
once from the heir by the aforesaid alleged adopti on deed
and direct the trustees that in that event they shall get
the property imredi ately
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partitioned and apply at least ny half share in the property
for fulfillment of the objects of the trust:" It is

contended that the declaration contained in the trust deed
nust be regarded as effecting a partition whereby the share
of Jagannathdas in the property stood separated from the
share of the appellantand the former share nust be treated
as the subject of the trust. Both the trial court and the
H gh Court rejected the contention. They held that a valid
partition required notice to the co-sharer of the intention
to separate, -and no such notice was given nor could be
inferred from Jagannathdas to the appellant. W are in
agreenment -with the courts below. It was held by the Privy
Council in Grja Bai v. Sadashiv Dhundiraj(l) and Ba

Krishan and Os. v. Bal Krishan and Os.(2) that a
separation is effected by a clear and unequi vocal intimation
on the part of one /'nmenber of a Joint Hindu Family to his co-
sharers of his desire to sever hinself from the Joint
Famly. In A Raghavamma and Anr. v. Chenchanmma and Anr.
(Supra), Puttrangamma and others” v. MS. Ranganna and
Os.(3) and Kalyani (dead) by L.~ Rs. v. Narayanan and
Os.(4) this Court held that there should be an intimtion

i ndication or representationof such intention, ‘and that
this manifestation or declaration of intention should be to
the knowl edge of the persons affected because a nere
unconmuni cated decl aration amunts to no nore than nerely
harbouring an intention to separate. In the present case,
there is no evidence whatever to show that the intention to
separate was comuni cated by Jagannathdas to the appell ant
at any tine when creating the trust. There are other grounds
on which the appellant contends that the declaration of
separation in the trust deed is wholly in effective, but we
consider it unnecessary to consider them here.

It may be pointed out that the Hi gh Court also repelled
the plea raised by the contesting respondents that pursuant
to a conpronise affected by Narayanibai in a suit filed by
her against the trust it was not open to her to claimfrom
the trust a one-fourth share in that estate. The Hi-gh Court
rightly pointed out that the question did not arise because
she could not be regarded as having given up a right then
which vested in her only on the death of Jagannat hdas on
Cct ober 7, 1957. On the question whether the suit was barred
870
by limtation the High Court, in our opinion, also rightly
concurred with the trial court in rmaintaining that it was
not. No argunent has been seriously raised before us in
respect of these two points.

In the result the appeal is allowed, the judgnment and
decree of the High Court are set aside and the judgnment and
decree of the trial <court are restored. The appellant is
entitled to his costs fromthe second and ninth respondents.
H L C Appeal al | owed.
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