http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 4

PETI TI ONER
STATE OF RAJASTHAN

Vs.

RESPONDENT:
SMI. KALKI & ANR

DATE OF JUDGVENT15/04/1981

BENCH:
| SLAM BAHARUL (J)
BENCH

| SLAM BAHARUL (J)
REDDY, O. CHI NNAPPA (J)
SEN, A P. (J)

Cl TATI ON
1981 SCR (3) 504 1981 SCC (2) 752
1981 SCALE (1) 645

ACT:

Constitution off India, Article 136-Supreme Court will
interfere in any 'matter to prevent the miscarriage of
justice.

Mat eri al di screpancies in the evidence, -expl ai ned.

Words and phrases-Wether the wrd "related" neans
"interested".

HEADNOTE

Respondent Kal ki alias Kali ~and ~her husband ' Anara
(along with four other co-accused) were charged, convicted
under section 302 |I.P.C. and sentenced to life inprisonment.
Wi le Kalki was also convicted and sentenced under section
148 | .P.C. for two years’' rigorous inprisonnent, the other
five accused were convicted and sentenced under ‘section 147
|.P.C. for rigorous inprisonnent for a period of one and a
hal f years. 1In appeal the H gh Court of Rajasthan acquitted
all of themon the grounds (i) that P.W 1, the w dow of the
deceased "is........ a highly interested witness, inasmnmuch
as, she is the wife of the deceased and there was an ennmity
bet ween the deceased and the accused on -~account of the
di spute about the agricultural land" and (ii) "that there
are material discrepancies in her statenment”.

This Court granted special |eave to appeal only agai nst
Kal ki and her husband and refused it as agai nst the four

Di sm ssing the appeal, the Court
N

HELD: 1. It is true that in an appeal under Article 136
of the Constitution the Supreme Court normally does not
interfere with findings of facts arrived at by the High
Court. But when it appears that the findings of facts
arrived at are bordering on perversity and have resulted in
m scarriage of justice, the Court will not decline to quash
such findings to prevent miscarriage of justice. [507 F-(Q

2. Material discrepancies are those which are not
normal, and not expected of a normal person. In the
depositions of wtnesses there are always sone nornal
di screpanci es however honest and truthful the w tnesses may
be. These di screpancies are due to normal errors of
observation, normal errors of nmenory due to |apse of tine,
due to mental disposition such as shock and horror at the
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time of the occurrence, and the like. There are no nateria
di screpancies in the evidence of PPW 1 so as to reject the
evidence in its entirety. [507 D E]

3. "Related" is not equivalent to "interested'. A
witness nmay be called "interested" only when he or she
derives sone benefit fromthe result of a

505

l[itigation; in the decree in a civil case, or in seeing an
accused person punished. A witness who is a natural one and
is the only possible eye witness in the circunstances of a
case cannot be said to be "interested'. In the instant case.
P.W 1 had no interest in protecting the real culprit, and
falsely inplicating the respondents. [507 A-B]

JUDGVENT:

CRI'M NAL APPELLATE JURI SDICTION: Crimnal Appeal No.
543 of 1976.

Appeal by special |eave fromthe judgnent and order
dated the 6th May 1975 of the Rajasthan Hi gh Court in D. B.
Crimnal Jail Appeal Nos. 277, 413 to 416 and 918 of 1971

Badri Das Sharma for the Appellant.

Dal veer Bhandari for the Respondent.

The Judgrment of the Court was delivered by

BAHARUL | SLAM J. This appeal by special |eave on
behal f of the State of Rajasthan is directed against the
judgrment of the Rajasthan Hi gh Court acquitting the two
respondents, Shrimati  Kal ki alias ~Kali and her husband,
Amara (alongwith four other —co-accused). Respondent Kal ki
was convicted under Section 302 and Section 148 of the Pena
Code and sentenced to inprisonnent for life and for rigorous
i mprisonnent for two years, respectively. The five other
accused persons including respondent, Amara, were convicted
under Section 302 read with Section 149 and under Section
147 of the Penal Code, and weach of themwas sentenced to
imprisonnent for |ife and to one and a half years rigorous
i mprisonnment respectively.

2. The nmaterial facts of the prosecution case were that
there was a |l and di spute between N nba (P. W6) father of the
deceased, Poona, on the one hand, and respondent Amara and
the menbers of his famly, on the other. On July 17, 1970 at
about sunset the accused persons of whomrespondent Kal ki
was arned wth an axe and respondent, Amara with a dhari a,
came to the house of the deceased. At that tinme the deceased
was inside his hut with his wife Moli (P.W1). Amara called
Poona. Poona came out followed by his wife Moli, when he
was knocked down by Amara and Ranma wher eupon Kal ki gave him
blow with the axe on the neck. Poona nmet w th instantaneous
death. Mooli (P.W1) raised an outcry when Celi, nother of
the deceased (P.W2) who had been at sone di stance fromthe
hut came running to the place of occurrence and saw the
assail ants | eaving the place.
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3. Ninba |lodged a report at the police station at Nana.
Police registered a case. |In due course the case was sent
to, and tried by, the Session Judge who convicted and
sentenced the six accused persons including the two
respondents as stated above.

4. This Court granted special |leave to appeal only
against the two respondents and refused it as against the
other four. The question before us is whether the two
respondents or any of them caused the death of Poona. There
is no dispute that Poona met a honicidal death.

5. The Hi gh Court has set aside the Order of conviction
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and sentence passed by the Session Judge on the grounds (1)
that P.W1 the widow of the deceased "is...a highly
interested witness, in as nuch as, she is the wife of the
deceased and there was an enmty between the deceased and
the accused on account of the dispute about the agricultura
land", and (2) "that there are material discrepancies in her
statement".

We have been led through the evidence of PPW 1, the
only eye witness in the case, of P.W2, CGeli, who says that
she saw the respondents | eaving the place of occurrence with
the weapons in their hands, and of P.W5 the Medica
Oficer, who held the Post-Mrtem exam nation on the
deceased. His evidence fully supports the evidence of P.W1,
who deposed that respondent Kal ki gave a bl ow on the neck of
the deceased with an axe. P.W 5 found one incised wound
nmeasuring 5" X 2" X4" on-the lateral side of the left side
of neck. On a perusal of the evidence of these w tnesses, we
do not ~have the least doubt in our mnd that it was
respondent Kalki who gave an axe. blow on the neck of the
deceased ‘and that respondent” Amara cane along with his wife
with a dharia with the conmon intention of causing the death
of Poona. In fact it was he who called out Poona frominside
the hut, and felled down and facilitated the nmurder of Poona
by his wife, KalKki.

5. As nentioned above the High Court has declined to
rely on the evidence of P.W1 on two grounds: (1) she was a
"highly interested’ w tness because she "is the wife of the
deceased", and (2) there were discrepancies in her evidence.
Wth respect, in our opinion, both the grounds are invalid.
For, in the circunstances of the case, she was the only and
nost natural w tness; she was the only person present in the
hut with the deceased at the tine of the occurrence, and the
only person who saw the occurrence. True, it is she is the

wife of the deceased,; but she cannot be called an
"interested
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witness. She is related to the (deceased. 'Related’ i's not
equivalent to "interested’. A  witness my be called
"interested’ only when he or she derives some benefit from
the result of a litigation; in the decree ina civil case,

or in seeing an accused person punished. A witness who is a
natural one and is the only possible eye wtness in - the
circunstances of a case cannot be said to be 'interested’
In the instant case P.W1 had no interest in protectingthe
real culprit, and falsely inplicating the respondents.

6. The second ground on which the Hi gh Court refused to
pl ace reliance on the evidence of P.W 1 was that there were
"mat eri al discrepancies". As indicated above we have perused
the evidence of P.W 1. W have not found any "mmteria
di screpancies" in her evidence. The discrepancies referred
to by the High Court are, in our opinion, mnor
insignificant, natural and not 'material’. The discrepancies
are with regard to as to which accused "pressed the deceased
and at which part of the body to the ground and sat on which
part of the body; wth regard to whether the respondent
Kal ki gave the axe blow to the deceased while the latter was
standing or lying on the ground, and whether the bl ow was
given from the side of the head or fromthe side of the
legs. In the depositions of witnesses there are always some
normal di screpancies however honest and truthful they nmay
be. These di screpancies are due to normal errors of
observation, normal errors of nenory due to | apse of tineg,
due to nental disposition such as shock and horror at the
time of the occurrence, and the |ike. Material discrepancies
are those which are not normal, and not expected of a norma
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person. As indicated above we have not found any nateria
di screpancies in the evidence of the P. W 1.

7. Learned counsel for the respondent submitted that
the appeal involved only appreciation of evidence and this
Court may not interfere with the findings of facts resulting
fromappreciation of evidence. It is true that in an appea
under Article 136 of the Constitution this Court normally
does not interfere with findings of facts arrived at by the
H gh Court. But when it appears that the findings of facts
arrived at are bordering on perversity and result in
m scarriage of justice, this Court will not decline to quash
such findings to prevent the mscarriage of justice.

8. In our opinion the guilt of the two respondents has
been established by the prosecution beyond reasonabl e doubt
and their acquittal ~resulted in grave mscarriage of
justice.
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Inthe result we set aside the order of acquitta
passed by the |learned H gh Court. and convict respondent
Kal ki ali'as~ Kal i~ under section 302 of the Penal Code and
respondent, Anmara, under Section 302/34 of the Penal Code,
and sentence each of themto suffer inprisonment for life.

The appeal is allowed. The respondents are said to be
on bail. They shall’ surrender forthwith to serve out their
sent ences.

V. D. K. Appeal al | owed.
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