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ACT:

Constitution of India-Article 301-304(b)--Freedom of
trade and commerce-Reasonable restrictions.

Article 252, 254(2), Seventh Schedule List 1, Entry 52, 97,
List Il Entry 30

Doctrine of occupied field--State naking a law on a
different topic but covering in part the same area--Weth-
er irreconcilable conflicts necessary-Wether _incidenta
provi sions can be struck down--Cold Control Act  1968--Con-
flict between a Central law and a State |aw-Effect of the
assent of the President.

Interpretation of legislative entries in the Seventh
Schedul e, whether broad and Iiberal construction to be
adopted. --Seventh Schedule List Il Entry 30, neaning | of
noney | ending and noney |lenders and relief of agricul -
tural indebtedness--Wether inpugned Act is covered by this
Entry.

Mahar asht ra Debt Relief Act 1976-- Constitutiona
validity of--Wether the State legislature has |egislative
conpet ence--VWether violative of Article 304(b)--Wether
the freedomof trade is absol ute--Wether noney-lending to

the little peasants, landless tiller, bonded Iabour,  the
paverment tenant and the slumdweller a trade--Wether every
systematic profit oriented activity, however, sinister

suppresi ve or socially diabolic can be said to be
trade--Wiether the test of reasonableness is to be applied
in vacuumor in the context of life's realities.

Per spective of poverty jurisprudence--Wether differ-
ent fromthe canons of traditional Anglo-Indian jurispru-
dence--VWhether while testing constitutionality the princi-
pl es of devel opnental jurisprudence nust cone into
pl ay--Procedural unreasonabl eness--Wether the burden of
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proving debtors’ financial position on the |ender--1ssuance
of certificate in favour of debtor having presunptive value
wi t hout hearing the creditor--Absence of appeal ---Qbligation
of the creditor to nove the machinery--Deposit of the orna-
ments before the proceedi ngs can conmmence--Wether reason-
abl e- - Adopt i on of sumary proceedi ngs, whether valid.

HEADNOTE

The Maharashtra Legi sl ature passed the Maharashtra Debt
Relief Act. 1976. By the said Act the existing debts of some
cl asses of some indigents have been liquidated. The Act s
a tenporary neasure. The validity of the said Act was
chall enged in the present wit petition and appeals on the
foll owi ng grounds:

(1) Money lending was a trade covered by
Article 304 of the Constitution. The restric-
tion both substantive and procedural inposed
by the i npugned Act are not reasonable wthin
the meaning of "Article  304(b).

(2) The State legislature has no |Iegislative
conpetence to enact the statute.

(3) So far as the Gold ornaments are
concerned the fieldis occupied by the Gold
Control Act 1968 passed by the Parlianent.
Therefore, inasmuch as the said Act deals with
Gold Ornanents it is beyond the |Ilegislative
conpet ence
829
The respondents contended that:

(1) The noney lending in the present case
was not a trade:

(2) Even if it-was trade the restrictions
i nposed by the statute are reasonabl e.

(3) The State Legislature is conpetent to
enact the i nmpugned Act.

(4) The doctrine of occupied field has no
application.

(5) The CGold ControlAct and the inmpugned
Act deal with two conpletely different situa-
tions.

(6) In any case, there is no inconsisten-
cy between the two Acts.
Uphol ding the validity of the Act,

HELD: (1) It is cruel legal like to legitimte as
trade this age and bl eedi ng business whereby the /little
peasant, the landless tiller, the bonded | abour, the pave-
nment tenant and the slumdweller born and buried during the
Raj and the Republic in chili penury. [836 B-(C
Atiabari Tea Co. (1961) 1 SCR 809, 843, referred to.

(2) The topics of legislation listed in the | 7th Schedul e
must receive a large liberal and realistic ‘interretation
[836 E]

(3) The freedomwhile it is wide is not absolute. Every
systematic, profit oriented activity, however sinster,
suppressive or socially diabole, cannot ipso facto exalt
itself into a trade. Dealings of Banks and similar institu-
tions having some nexus with trade, actual or potential, my
itself be trade or intercourse. Al nodern comrercial credit
and financial dealings amount 10 trade. However, village
based age old, feudal pattern of noney lending to those
bel ow the subsistence level to the village artisan, the
bonded | abourer, the marginal tiller and the broken farmer,
who borrows and repays in perpetual |abour, hereditary
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service, periodical delivery of grain and unvouchered usuri -
ous interest is a countryside incubus. Such debts ever
swel I . never shrink, such captive debtor never becone quits.
Such countryside creditors never get off the backs of the
victins. [840 D, 841 F-H

I brahim (1970) 3 SCR 498, referred to.

Aut onpobi |l e Transport (1963) 1 SCR 491, foll owed.

(4) The econonic literature, official and other, on
agricultural and working class indebtedness is escalating
and disturbing. Indeed the noney lender is an oppressive
conponent of the scheme. [844 G

(5) The test of reasonableness is not to be applied in
vacuum but in the contest of |life's realities. The Legis-
| ature was confronted with the cruel species of noney-I|end-
ers. The life-of the law is not noisis but actual experi-
ence. The perspective of poverty jurisprudence is radically
different fromthe canons and val ues of traditional Anglo-
I'ndian Jurisprudence. 'The subject matter of the inpugned
| egi slation is indebtedness, the beneficiaries are petty
farmer s, manual workers and allied categories steeped in debt
and bonded to the noney lending tribe. So, in passing on
its constitutionality, the principles of Devel oprent al
Juri sprudence nust come into play. [846B, 848G H]

(6) The exenmption granted by the statute to credit
institutions and banks is reasonable because liabilities due
to Covernment, |local authorities and other credit institu-
tions are not tainted with exploitation of the debtor.
Li kewi se, 'debts due to banking conpanies do not ordinary
suf fer fromover-reaching, unscrupul ous or harsh treatnent.

Financial institutions have wuntil  recently treated the
vill age and urban worker and petty farner as untouchabl es.
[849 E-H

(7) Maybe sone stray noney-lenders may be good soul s but
the Legislature cannot easily make neticul ous exceptions and
has to proceed on broad categorisations, not singular indi-

vi dual i sati ons. The " creditors have not placed materia
before the Court to contradict the presunption which nust be
made
830

in favour of the |egislative judgnent. Since nice dis-
tinctions-to suit every kindly creditor is beyondthe law
maki ng process, the court has to uphold the -grouping as
reasonabl e and the restrictions as justified in the circum
stances of the case. [850 C E]
Austral ian Bank Nationalisation Case: Conmonwealth  of
Australia v. Bank of New South Wales: 1950 A C. 235, 311

approved.
(8) The Court negatived the contention of the petitioner
that there was procedural unreasonabl eness in the Act. The

section which inposes the obligation on the noney |lender to
prove the debtor’s financial position, the issuance of a
certificate in favour of the debtor having' ‘a presunptive
value w thout hearing the creditor, the absence of appeal

obligation of the creditor to nove the nmachinery —and the
period of 7 days and the deposit of the ornanents before the
proceedi ngs can commence are all reasonable in the circum
stances of the case. Viewed in the abstract, those griev-
ances | ook genuine but when we get dowmm to the reality,
nothing so exists in the so-called provision. The provision
requiring the creditor to nove and not the debtor is reason-
abl e because between the two. the noney-lender .,is sure to
be far shrewder and otherw se nore capable of initiating
proceedi ngs. To cast that obligation on the debtor when in
bulk of cases he is the village artisan, |andless |[|abourer
or industrial worker is to deny relief in effect while
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bestowing it in the book. There is nothing objection-
able in the debtor seeking a certificate of qualification
from the small officer of the area. The officer or the
Covernment servant possesses familiarity with the wherewth-
al and the whereabouts of the persons. Hearing the creditor
before the certificate is issued would nmerely prolong and
puzzl e the proceedings. The creditor does not suffer because
the certificate that the applicant is a debtor raises only a
rebuttable presunption and it is idle to argue that the
creditor has no nmeans of disproving .the income or assets of
his debtor. Odinarily, the noney-lender and the petty
borrower live in and around the same neighbourhood. As
proforma of the certificate to be issued needs nentioning
several particulars these have to be filled by the certify-
ing officer who has, therefore. to nake the necessary en-
quiries fromand about the debtor. Authorised Oficer is
one who exercises quasi-judicial powers even otherwi se on
the Revenue side. The adoption of the procedure under the
Mahar ashtra~ Land Revenue Code is a fair safeguard although
it i's a summary procedure. To equate sunmmary with arbitrary
is_ contrary to common experience. The obligation for the
production of the pledged article by the creditor as a
prelimnary to the institution of the proceedings is also a
just neasure so that when a decision is reached the article
may be returned to the debtor in the event of the verdict
going in his favour. Were the subject matter is substan-
tial and fraught with serious consequences and conplicated
guest.ions are litigatively term nated sunmarily, wthout a
second |ook at the findings by an appellate body it my be
that wunfairness is inscribed on the face of the law but
where little men with petty debts, legally illiterate and
ot herwi se handi capped are pitted against the noney- | end-
ers. absence about appeal cannot -invalidate the statute.
VWere the enquiry is a travesty of justice or violation of
provi sions, where the finding is a perversity of 'adjudica-
tion or fraud on power the Hi gh Court is not powerless to
grant renedy even after the recent package of constitutiona
amendnments. [852 A-H, 853 A-H, 854 A-B]

(9) Entry 30 in List Il in the 7th-Schedule is  nobney
I endi ng and noney | enders; relief of agricultural indebted-
ness. |If compbn sense and common English are _conponents

of Constitutional construction relief against |oans by
scal i ng down, discharging, reducing interest and principal
and staying the realisation of debts will anpbng other things
fall squarely within the topic. [854 F-H

(10) The argument that the subject matter of the present
| egi slation would fall under the residuary power under Entry
97 of List | is negatived. [855 B]

(11) \Where Parliament has made a | aw under/ Entry 52 | of
List | and in the course of it franed incidental provisions
affecting gold | oans and noney | ending business involving

gold ornanents. The State meking a law on a different
topic but covering in part the sane area of gold |oans nust
not go into irreconcilable conflicts. The  doctrine  of
occupied field does not totally

831

deprive the State Legislature frommaking any [aw inciden-
tally referable to gold. |In the event of a plain conflict
the State Law nmust step down unless Article 252(2)' can be
invoked. In that case the State law would still prevail if

the assent of the President has been obtained. There is no
conflict between the Gold Control Act and the inpugned Act.
Secondly, the subjects of both the Ilegislations can be
traced to the Concurrent List and Article 254(2) validates
within the State the operation of the inpugned Act since the
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assent of the President has been Obtained. [858 B-D

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: G vil Appeals No. 632 to
646 of 1976.
(From the Judgnment and Order dated the 22/23/26/27th of
April, 1976 of the Bonbay High Court in S.C. A Nos. 997,

2128, 2773, 2077, 2065, 2045, 1172, 1193, 1195, 1196, 1199,
1200, 1210/ 75 and 2050 & 2071 of 1976) and
ClVIL APPEALS NOS. 655 & 1286 of 1976

(From the Judgnent and Order dated the 14-5-1976, 23rd,
24th, 27th April, 1976 of the Bonbay H gh Court in S.CA
No. 2985 of 1976 and M sc. Petition 4 of 1976) and

WRI T PETITI ONS-NOS. 98, 102-107, 110-113 & 115-120 1976
Under article 32 of the Constitution of |ndia)

B. Sen, (in CA 632) Y.S. Chitale, (in CA 633) Sachin
Chowdhary, (in CA 634) F.S. Nariman and R N.  Bennerj ee,
Adv. (in CA 637) H-P. Shah, (in CAs. 632-638) A J. Rana,
(in CA” 635) P.H Parekh & M'ss Manju Jetly, with them for
the appellants in CAs. 632-637

Val | abhadas Mhta, Sardar Bahadur Saharya &  Vishnu
Bahadur Saharya, for the appellants in CAs. 638-644 & 644.

J.L. Nain, A J. Rana, Janendra Lal, B.R Agarwala and
Gagras & Co., with himfor the appellants in CAs 645 & 646
except for appellant No. 52 in CA 646

F.S. Nariman, R N Banerjee, J.B. Dadachanji " KJ.
John with himfor the appellant No. 62 in 646/ 76

Madhukar  Soochak, K. Raj endra Chowdhary, K A. Shah and
(Ms.) Veena Devi Khanna, Advocates for the Appellant in
CA. 1286/ 76

S.K.  Dholakia, V.J. Kankaria & R C  Bhatia, for the
petitioners in all the Wit Petitions.

Niren De, Attorney Genl. (only in CAs. 632, 638 and WP.
No. 98/76 1. W Adik, Adv. Genl. of Mharashtra, M N. Shroff
for the Respondents in the appeals and Wit Petitions

M P. Chandrakantral Urs and N. Nettar, for the interven-
er in CA 632/76 (State of Karnataka)

832

K. Parasaran, Adv. Genl. - Tam | Nadu. A V. Rangam
V. Sathiadev and (M ss) A Subhashini, in the for the inter-
vener in CA 632 (State of Tam | Nadu

K. Raj endra Chowdhary, for the interveners/Applicants A
Rat naabhapati and Jayal akshim & Co.

Ms. Jeshtmal, K R Chowdhary, Ms. Veena Devi Khanna,
for the intervener/applicant N Dhanraj.

B.A. Desai, S.C. Agarwala and V.J. Francis, for Re-
spondents 4 & 5 in CA 1286/ 76.
The Judgrment of the Court was delivered by

KRI SHNA | YER, J. The distance between societal reali-
ties and constitutional dilettantismoften nakes for the
dillemma of statutory validity and the argunents addressed
in the present batch of certificated appeals and wit
petitions evidence this forensic quandary. Likew se,  the
proxi mty between rural -cumclum economi cs and socialL relief
| egi sl ati on makes for veering away from verbal obsessions in
| egal construction. A constitution is the docunentation of
the rounding faiths of a nation and the fundanmental direc-
tions for their fulfilnent. So nmuch so, an organic, not
pedanti c, appr oach to interpretation, nust guide the
judicial process. The healing art of harnoni ous construc-
tion, not the tenpting gane of hair-splitting, pronotes the
rhythm of the rule of law. These prologuic observations
made. we proceed to deal with the common subject matter of
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the appeals and the wit petitions.

A bunch of counsel, led by Shri Nariman and seconded by
Shri B. Sen, have |lashed out against the vires of t he
Mahar ashtra Debt Relief Act, 1976 (for short, the Debt
Act) . The former has focused on the fatal flawin the Act
based on Art. 301 of the Constitution and the latter has
concentrated his fire on the inconpetency of the State
Legislature to enact the Debt Act. A plurality of subms-
si ons by a procession of |awers has followed, although
the principal points have been conprehensively covered by
Shri Nariman and Shri B. Sen. To encore is not to augnent,
and yet, some counsel, who had not much to supplenent,
claimed the right to. be heard and exercised it ad |ibiem
essayi ng what had already been forcefully urged and forget-
ting that a fine, fresh presentation of a case is apt to be
staled by a second version of it and pejorated by a third
repetition. Wile in constitutional issues of great nonent
this Court is reluctant to ratio oral submission it is
i mportant, ~by comity of the Bench and the Bar, to conserve
jludicial time in the nane of public justice so that interna
allocations avoiding over-lapping may be organised anobng
many counsel who may appear in several appeals, substantial-
Iy dealing with the same points. A happy husbandry of advo-
cacy i s hel pful for judge and | awer alike and to streamine
forensic business is the joint responsibility of both the
linbs of the institution of justice.
Back to the beginning. Art. 301 of the Constitution man-
dat es
833

"301. Freedom of trade commerce and inter-
course---

Subj ect to the other provisions of this
Part, trade, commrerce and intercourse through-
out the territory of India shall be free."

W rmay also read the cognate provision viz.,
Art. 304 (b):

"304 (b). Restrictions on /'trade, comerce
and anong States. -

Notwi t hstanding anything in Article 301
or Article 303, the Legislature of a State nay
by | aw -

X X X X
(b) inpose such reasonable restrictions on the
freedom of trade, commerce or intercourse with
or within that State as nmay be required in
the public interest:

Provided that no Bill or amendnent for
t he purposes of clause (b) shall be introduced
or noved in the Legislature of a State w thout
the previous sanction of the President."

The unm ncing submnission of Shri Nariman is that noney-
ending is very nmuch a trade, that the Debt Act' deals drasti -
cally with noneyl enders in defiance of Art. 301 and, ' since
the manacl es on noneyl enders and noney-| endi ng are unreason-
ably harsh and call ously indiscrinmnate, the 'freedont which
bel ongs constitutionally to professional noney-lenders is
breached by the 'statutory liquidation of their |oans. Nor
can the invalidatory consequence of this violation be obvi-
ated by Art. 304(b). This latter provision salvages stat-
utes which contravene freedom of trade, comrerce and inter-
course only if they possess the virtues of reasonabl eness
and public interest. The injustice of wping out the
debts of marginal farners, rural artisans, rural |abour-
ers and workers as provided in the schene of the Act was
anat hemati sed by Shri  Nariman as an unwarrantedly unr ea-
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sonabl e annihilation of the trade and 'its capital.

W will deal with this contention presently but we nay
nerely nention for later discussion another short, Iletha
objection to a part of the law, put forward by counsel. He
stated that there was |egislative inconpetency for the State
Legi sl ature because it had forfeited the power to |egislate
on noney-1 ending where gold |oans were involved, since
Parlianment had occupied the field under Entry 52 of List |
by enacting the Gold Control Act, 1968, and had thereby
el bowed out the State Legislature fromthat field.

Consi derable eclectic study of English, Australian and
American cases was displayed in the course of argunents,
reverberating in I'ndian precedents dealing with Part Xl of
the Constitution. O course, we will refer to them wth
pertinent brevity, « although we nust administer to our-
sel ves the caveat that the same words used in constitutiona
enactments - of various nations may bear different connota-
tions
834
and when Courts are called upon to interpret themthey nust
acclimati ze the _expressions to the particular conditions
prevailing in the country concerned. Different |ands and
life-styles, di fferent value systems and economc solu-
tions, different social mlieus and thought-ways, different
subj ect matters and hunan categories--these vital variables
i nfluence  statutory projects and interpretations, although
| exi cographi ¢ aids and understandings in alien jurisdictions
may al so be looked into for Iight, but not beyond that.

The constitutional guarantee of the conmercial mobility and
unity of the country in-Art. 301 is sought to be made the
maj or sanctuary of ’'noney-lenders” whose '"freedomi to |end
and thereby end the lendee is, by legislative judgment,
hand- cuf f ed. Bef ore unravelling the provisions of the Debt
Act, we nust first found oursel ves on the quintessentials of
Art. 301 and the juristic and economic basics inplied in
that provision. We are not construing a petrified |ega

parchnent but reading theluscent Iines of a hunman text with
a national mssion. W nust never forget that the Jife of
the suprema lex is nourished by the social 'setting, that
juridical abstractions and theoretical conceptions ‘may be
fascinating forensics but jejune jurisprudence, if the raw

Indian realities are slurred over. We are expounding the
Constitution of a nation whose people hunger for a full life
for each, and therefore, a perception of the signature of
social justice wit on it is inperative. "Nothing is nore

certain in nodern society’, declared the Anmerican Suprene
Court at mid-century, 'than the principle that there are

not absolutes’. Legal Einsteinismguides the Court, not
doctrinal absolutes, as we will presently discuss.

Since Art. 301 has looned large in the debate at the
bar, it is pertinent to ask what is its object and design

For, if the inmpugned |egislation does violate Art. 301, it
must perish unl ess rescued by Art. 304(b).

This Court, in Atiabari Tea Co. C), tracing the roots of

Art. 301, observed

"Let wus first recall the political and

constitutional background of Part X/ IIl. It is

a matter of common know edge that, before the

Constitution was adopted, nearly two-thirds of

the territory of India was subject to British

Rule and was then known as British India,

while the remaining part of the territory of

India was governed by Indian Princes and it

consi sted of several |ndian States. A large

nunber of these States clained sover ei gn
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rights within the limtations inposed by the
paramount power in that behalf, as they pur-
ported to exercise their |egislative power of
i mposing taxes in respect of trade and com
nmerce which inevitably led to the erection of
custonms barriers between thenselves and the
rest of India. In the matter of such barriers
British |India was governed by the provisions
of s. 297 of the Constitution Act, 1935. To
the provisions of this section we wll have
occasion later to

(1) [1961] 1 S.C. R 809, 843.

835

refer. during the course of this judgnent.
Thus, prior to 1950 the flow of trade and
comerce. was inpeded at several points which
constituted the boundaries of Indian States.
After India attained political freedomin 1947
and before the Constitution was adopted the
hi storical process of the nmerger and the
integration of ‘the several Indian States with
the rest of the country was speedily accom
plished with the result that when the Consti -
tution was first passed the territories of
I'ndi a consisted of Part A States which broadly
stated represented the Provinces in British
India, and Part B States which were nmade up
of Indian States. Thi's nerger or integra-
tion of Indian States with the Union of India
was preceded by the nerger and consolidation
of _some of the States inter se between them
sel ves. It iswith the know edge of the
trade barriers which had been raised by the
Indian States in exercise of their |egislative
power s that the Constitution-makers framed the
Articles. in Part X II. "The main object of
Art. 301 obviously was to allow the free flow
of the stream of trade, comrerce and  inter-
course throughout the territory of India."

It is fair to realise that Art. 301 springs from Indian
hi story and hope. We may recall the political and consti-
tutional background of Part Xl II|--the divided days of = Brit-
ish rule, the united aspirations of |ndependent India, the
parochi al pressures and regional pulls leading inevitably to
the erection of fiscal barriers and hanpering of economc
oneness. The integration of India was not nmerely a hi'stor-
ical process but a political, social and econom c necessity.
Gaj endragadkar J., in Atiabari Tea Co. (supra) pointed out:

"In drafting the relevant Articles of Part
X1l the nakers of the Constitution were fully
consci ous that economic unity was absolutely
essential for the stablity and progress of the
federal polity which had been adopted by the
Constitution for the governance of the coun-
try. Political freedom which had been won,
and political wunity which had been accom
plished by the Constitution, had to be
sust ai ned and strengthened by the bond of
economc unity." (p. 843)

"Free noverent and exchange of goods
throughout the territory of India is essentia
for the econony of the nation and for sustain-
ing and inproving living standards of the
country. The provision contained in Art. 301
guaranteeing the freedomof trade, comerce
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and intercourse is not a declaration of a
nere platitude, or the expression of a pious
hope of a declaratory character; it is not
also a nere statenent of a directive principle
of State policy; it enbodies and enshrines a
principle of paramount inportance that the
econom c unity of the country will provide the
main sustaining force for the stability and
progress of the political and cultural unity
of the country." (p. 844)
836
Such being the perspective, the judicial sights nust be
set high while reading Article 301. Social solidarity is a
human reality, not nere constitutional piety, and a non-

exploitative economic order outlined in Art. 38, is the
bedrock of a contented and united society. Social disorder
is the bete noire of conmmrerce and trade. All this is non-

controversial ~ ground but the | earned Attorney CGeneral con-
tests the very applicability of Art. 301 to noney-I|enders
and noneyl endi ng visa vis the hunble beneficiaries of the
statute, viz., the marginal farners, rural artisans, rura
| abourers, workers and small farnmers. It is a cruel |ega
joke to legitimte as trade this age-old bl eeding business
of agrestic India whereby the little peasant. the |andl ess
tiller, the bonded |abourer, the pavenent tenant and the
slum dwell er have been born and buried during the Raj and
the Republic in chill penury. I's trade in human bondage to
be dignified legally, betraying the proletarian generation?
For whom do the constitutional bells of the socialist Repub-
lic toll? Therefore, argues the Attorney Ceneral, it is
juristic blaspheny to call ’'unscrupul ous  noneyl ending --a
rural spectre which stalks Mharashtra--a trade at all
These chroni c operations, socially obnoxious and econoni cal -
'y inhuman, cannot be recognised as licit, and wear the
armour of Art. 301, forthis prelimnary reason. Not al
systematic economc activity is trade. Sinister, socially
shocki ng ones, are not.

Shri Nariman has counter-asserted, backed by a profusion
of precedents, that noney-lending in the nodern conplexities
of business life is a lubricant for the wheels of commerce

and has been treated as trade. It isthe life-blood  of
busi ness. It needs no argunent to say that the topics of
legislation, listed in the Seventh Schedul e, nust~ receive
a large and liberal, yet realistic, interpretation. So

understood, the expression ’'trade in its wde inport,
covers not merely 'buying and selling of goods’ but trading
facilities like advances, overdrafts, mercantile docunents,
trading intelligence, tel egraphic and tel ephonic comunica-
tions, banking and insurance and many other ~ sophisticated
operations connected wth and essential for /comrerce and

i ntercourse. Even travel facilities in.-certain circum
stances have a nexus with trade and comrerce and are part of
them Learned counsel referred to Ibrahin(l) wherein this

Court has referred to the corresponding provisions ~in the
Australian Constitution and inparted a conprehensive neani ng

to "trade’. American and Australian case |aw, Hal sbury and
the Judicial Conmittee, were read with special enphasis on
the anplitude of the expression 'trade’. An inventory of
Indian statutes wherein 'noney-lending’ as a business was
mentioned and |icensed, was also brought to our notice.
I ndeed, this wealth of legal literature may well be held to

nmake out that noney-I|endi ng, banking, insurance and other
financial transactions, comercial credit and nercantile
advances may, conceptually, be characterised as 'busi-
ness’ . Mercantile credit, noney- | endi ng, pawn- br oki ng
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and advances on pledges are business. Q herwi se, the
conmerce of our country will grind to a halt. Can we con-
ceive of trade without credit, or commerce w thout rmercan-
tile docunents, discounting, |ending and

(1) [1970] 3 S.C. R 498.

837

negot i abl e paper? To deny to nonetary dealings the status
of trade is to push India into the nmedieval age: Broadly
vi ewed, noney-I|ending anongst the comrercial comunity is
integral to trade and is trade.

So far we go with Shri Nariman and ot hers who have urged
the sanme point with all onorphic nodifications.

The |learned Attorney General’s stance is radical and
rooted in the rural bondage to break which is the m ssion of
this |Ilegislation. If accepted, it will nean that noney-
lending, in-the linmted statutory setting and projected on
the Indian rural-urban screen visa vis the exploited people
bel owt he- poverty-1line, cannot be regarded as ’'trade’

It~ is apt to be rem nded of the then fanmpbus epigram of
Frederick W Miitland: "A wonman can never be outlawed, for a
woman-i's never in law " Money-lending-is it in law at all?

No trade, no Art. 301, and so the baptismal certificate
that Art. 301 insists upon fromthe econom c activity that
seeks its free’ blessings is that it is 'trade, conmer ce
or i ntercourse’. Thus the critical questionis as to
whet her noney-1lending and the class of noney-lenders who
have been preying upon the proletarian and near-proletar-
i an segnents of Indian society for generations may be | egal -
ly legitimated as ’traders’ or ’'businessmen’ . This is not
an abstract legal question turning on semantic exerci ses
but a living econom c question of incurable indebtedness.
Bl ood, sweat and tears aninate anelioratory |aw which exiles
literal interpretation. The heartbeats of  the Debt Act,
according to the State counsel, cannot be  felt without

humani stic ’'insight by first ostracising, in the name of
social order, the die-hard, death-grip practices which have
defied legislative policing in the past and have kept, in

chronic servitude, vast nunbers of the Indian agrarian
conmunity and working class.. But if, as urged by the  oppo-
sition, the law flatly flouts Art. 301, it fails.

The rule of law, for functional success, must run close
to the rule of life. Therefore, constitutional assays must
be on the touchstone of societal factors. So we cannot
embark upon a study of the working of stock-exchanges, the
dependence of industry and business-on credit and key-I oans,
the role of pledges in financing comercial activity, ~ when
the challenge is to an economic |egislation dealing with the
lowliest and the lost, the destitude and the desperate, far
frombig business and industry, trade and comerce and high
finance and sophisticated credit. We nust zero-in on the
social group the Debt Act seeks to save, the pattern of
lending the statute strikes at, the heaviness of the blow
and on whomit falls, and the raison detre of the measure.
Does this specific species of deleterious economc activity,
masked as noneylending 'trade’, qualify for the .freedom
that Art. 301 confers on trade? The specific social nalady
and the legislative therapeutics suggested guide the court.
Here again, relativity, not absolutes, rules jurisprudence.

O course, while interpreting the relevant Articles in
Part XII1l and pronounci ng upon the concept of ’trade’ , we
nmust have regard to the general scheme of the Constitution
and shoul d not truncate the
838
scope and anplitude of economic unity, free novenment, pro-
tection fromdiscrimnation, unhanpered financial arrange-
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nments and the |like. Undoubtedly, the freedom while it is
wi de, is not absol ute. Qur Constitution, franmed by those
who were sensitive to the massive poverty of the country and
determ ned to extirpate the social and economn c backwar dness
of the nmasses, could not have envisioned a devel opment where
some will be "free’ to keep many "unfree’ [See Articles 38
and 39 (c)]. That is why, to make assurance doubly sure, a
further provisionis nmade in Art. 304(b) by adding a rider
to the freedom of commerce subjecting it to the requirenent
of reasonabl eness and inposition of restrictions in public
i nterest. Das, J., in Autompbile Transport (1) struck the
true note, if we may say so with great respect, that while
the text of the Articles is a vital consideration in inter-
preting them ’'we nust’ at the sanme tine, renenber that we
are dealing with the Constitution of a country and the
i nterconnection of the different parts of the Constitution
formng part of an integrated whole’. The |earned Judge
asks: 'Even textually, we must ascertain the true meaning of
the word 'free’ occurring in Art. 301 Fromwhat burdens or
restrictions is the freedomassured? This is a question of
vital —inportance “even in the matter of construction’
Later, in the ' judgrment, Das J., drives home the point
that ’'the conception of freedomof trade in a conmunity
regul ated by |aw pre-supposes sone degree of restriction
that freedom nust necessarily be delimted by considerations
of social orderliness’ (underscoring supplied). Even the
Australian Case (1916 22 CLR 556, 573) conceptulizes freedom
as nothing extra |l egem |est freedom should be conf ounded
with anarchy. = "W are the slaves of the law, said G cero,
"that we may be free’' .~ Sir Sanuel Giffith, CJ. in Duncan
v. State of Queensland (22 CLR 556, 573), said: "But the
word 'free’ does not nean extra legemany nore than freedom
neans anarchy. We boast of being an absolutely free peo-
ple, but that does not nmean that we are not. subject to.
[ aw. " The consci ence of the comrerce clause in India, as
el sewhere, is the pronotion of an orderly society. socia
justice is the core of the constitutional order

Two inter-connected, but different facets of freedom of
trade and comerce fall for serious consideration in the
light of the above discussion. |Is anti-social, usurious,
unscr upul ous noney- | endi ng to economically weaker sec-
tions, eligible for legal recognition as 'trade’ within the
nmeaning of Art. 30,1 ? Secondly, assuning that even such
activities have title to be ternmed 'trade’ are the provi-
sions of the Debt Act reasonable, regulatory and in -the
public interest ?

The | earned Attorney Ceneral argued for the proposition
that the narrow, noxious category of [ noney-lending wth
which we are concerned is so oppressive and back-breaki ng so
far as the poorest sections of the community are concerned
that a sense of social justice forbids the court to |legiti-

mate it as 'trade’. Not all systematic economic activity,
even if not formally banned by the Iaw, can 'be christened
"trade’, he submts, and relies on Chanorbaughwal a +to.

reinforce this reason-

(1) [1963] (1) S.C.R 491. (2) [1957] S.C.R 930.
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i ng. In that case the inmpugned Act was said to offend
against Art. 301. The Court, therefore, considered whether
ganbling was not 'trade, commerce or intercourse’ and took
a sky-view of the nunerous decisions in various countries

bearing on this branch of sociol ogical jurisprudence. e
of the Australian cases dealing with lotteries (Mansel
v. Beck) welicited the observation that |lotteries, not

conducted wunder the authority of government, were validly
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suppressed as pernicious. Taylor, J. nade the trenchant
observati on:

" . whi | st asserting the width of
the field in which s. 92 may operate it is
necessary to observe that not every transac-
tion which enmploys the fornms of trade and
comerce will, as trade and commerce, invoke
its protection. The sale of stolen goods,
when the transaction is juristically analy-
sed, is no different fromthe sale of any
other goods but can it be doubted that the
Parliament of any State may prohibit the sale
of 'stolen goods without infringing s. 92 of
the ,Constitution ? The only feature which
di'sti ngui shes such a transaction from trade
and comerce as generally understood is to be
found in the subject of the transaction; there
is no difference in the neans adopted for
carrying “it.out. Yet it nmay be said that in
essence such a transaction constitutes no part
of trade and commerce as that expression is
general 'y understood. Nunerous exanples of
ot her~ transactions nmay be given, such as the
sale of a forged passport, or, the sale of
counterfeit noney, which provoke the sane
conment and, although | egislation prohibiting
such transactions nay, possibly, be thought to
be legally justifiable pursuant to what has,
on occasion,” been referred to as a ’'police
power’, 1 prefer to think that the subjects of
such transactions are not, on any view, the
subj ects of trade and comerce as that expres-
sion is used in's. 92 and that the protection
afforded by that section has nothing to do
with suchtransactions even though they nmay
require for their consummation, the enpl oynent
of instrunents, whereby inter-State trade
and comerce is commonly carried on."

(RVDC Case, pp. 915-916)

In the United States of Anerica, operators of ganbl i ng
sought the protection of the commerce cl ause. But
the . Court upheld the power of the Congress to regulate and
control the sane. Likew se, the Pure Food Act whi ch prohib-
ited the inportation of adulterated food was upheld. The
prohi bition of transportation of wonen for inmmoral purposes
from one State to another or to a foreign land was  held
val i d. Ganbling itself was held in great disfavour by the
Supreme Court which roundly stated that 'there is no consti-
tutional right to ganble’

Das, C. 1., after naking a survey of judicial thought,
here and abroad, opined that freedom was unfree when society
was exposed to grave risk or held in ransom by the operation
of the impugned
840
activities. The contrary argunent that all econom c activi-
ties were entitled to freedomas ’'trade’ subject to reasona-
ble restrictions which the Legislature mght inpose, was
dealt with by the learned Chief Justice in a sharp and
forceful presentation:

"On this argunment it will follow that
crimnal activities undertaken and carried on

with a viewto earning profit will be pro-
tected as fundanental rights until they are
restricted .by law. Thus there wll be a

guaranteed right to carry on a business of
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hiring out goondas to comit assault or even
nurder, of housebreaking, of selling obscene
pi ctures, of trafficking in wonen and so on
until the law curbs or stops such activities.
This appears to us to be conpletely wunrealis-
tic and incongruous. W have no doubt that
there are certain activities which can under
no circunstance be regarded as trade or busi-
ness or comerce although the wusual forns
and instruments are enployed therein. To
exclude those activities fromthe neaning of
those words is not to cut down their neaning
at ~all but to say only that they are not
within the true neaning of those wor ds.
Lear ned counsel has to concede that there can

be no trade’ or 'business’ in crine but
submts that this principle should not be
ext ended "

W have no hesitation, in our hearts and our heads, to

hol d that every systematic, profit-oriented activity,
however sinister, suppressive or socially diabolic, cannot,
ipso facto, exalt itself into a trade. Incorporation of
Directive Principles of State Policy casting the high duty
upon the State to strive to pronote the welfare of the
peopl e by securing and protecting as effectively as it nay a
soci al order /in which justice---social, economc and politi-

cal--shall informall the institutions of the national |ife,
is not idle print but command to action. W can never
forget, except at our peril, that the Constitution obligates

the State to ensure an adequate means of livelihood to its
citizens and to see that the health and strength of workers,
nmen and wonen, are not abused, ~ that exploitation, nor al
and material, shall be extradited.” In short, State action
defending the weaker sections fromsocial injustice and al
forns of exploitation and raising the standard of living of
the people, necessarily inply that economc. activities,
attired as trade or business or comrerce, can be de-recog-
nized as trade or business. At this point, the legal cul-
ture and the public norals of a nation nay nmerge, economc
justice and taboo of traumatic. trade may neet and jurispru-
dence may frown upon dark and deadly dealings. The consti-
tutional refusal to consecrate exploitation as trade” in.  a
soci alist Republic |ike ours argues itself.

The next question then is whether rural and allied nopney-
lending is so aboninable as to be ’bastardized” by the 1aw
for which the Attorney General pleaded. Shri  Nari man
controverted the vul gar generalisation that all noney-I|end-
ers are vanpirish as unveracious inmagery. He argued that
many of themwere not only licenced but had conplied wth
the conditions of their licences in doing honest |[|ending
busi ness and supplying rural credit to those in need. He
841

poi nted out that institutional credit had hardly penetrated
rural India and the non-institutionalised noney-lenders had
done economc service to a printive peasantry although
several of them had abused. the situation of helplessness in
whi ch the weaker denizens of backward regions found them
selves..Hi s contention was that there was no justification
for castigating noney-lending as non-trade not was there
valid material to condemm whol esale all those who had served
as the financial backbone of agricultural conmunities in the
past. Reasonable restrictions to obviate abuse were perms-
sible legislation, but obdurate refusal to treat what in
fact was trade as trade was injustice born of hostile
hunches. He had separate arguments on the unreasonabl eness
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of the provisions of the Debt Act which we wll deal wth
| ater. The bone of contention between the parties, there-
fore, is as to whether nopney-lenders as a class and noney-
lending as a systematic traditional activity in the specia

context of the weakest sections of agrarian humanity and the
wor ki ng cl ass, can be called "trade’. The legal principles
have al ready been expl ai ned by us which we may sumup brief-
ly by stating that, generally speaking, the systenmatic
busi ness of lending is trade, as understood in the comrer-
cial world and in ordinary nonetary dealings. Mor eover,
trade cannot be confined to the novenent of goods but may
extend to transactions linked with nerchandise or the flow
of goods, the pronmotion of buying and selling, advances,
borrowi ngs, discounting bills and nercantile docunents,
banki ng and ot her forms of supply of funds.

It is possible, however, to project a different view
point and this is precisely what the | earned Attorney Cener-
al. has done. Free flow, understood in Article 301, inplies
sone novenent from place to place. Freedom of trade
subject to reasonable restrictions, is guaranteed under Art.
19. The special advantage derived by the Trade by virtue of
Art. 301 consists in the interdict on inpeding, directly and
i medi ately, ~nmovenent of goods or noney transactions con-
nected wth novenent of nerchandize or conmercial inter-
course. I'n short, the Attorney General considers the
el enent of /novenent as essential to Pat. 301 in contrast
with Art. 19. W see the force of the subnmission but are
inclined to the viewthat dealings of Banks and sinilar
institutions having some nexus with trade, actual or poten-
tial, may itself be trade or intercourse. Al nodern com
nercial credit and - financial dealings,  covered by the
various rulings cited at the bar, cone under this heading.
Even so, the village-based, age-old, feudal pattern of
noney-lending to those below the subsistence level, to the
village artisan, the bonded labourer, the .marginal tiller
and the broken farner, who borrows and repays in perpetua
| abour, hereditary service, periodical delivery of grain and
unvouchered wusurious interest, is a countryside incubus.
This is not an isolated evil but a ubiquitous agrarian
bondage. Such debts ever swell, never shrink. such ‘captive
debt ors never beconme quits, such countryside creditors never
get off the backs of the victinms. The worker and peasant  of
I ndia whose ot is to be "born to Endless Night' is  synbol -
ized by Jawaharlal Nehru, an architect of the Constitution
as the Man with the Hoe:

842

"Bowed by the weight of centuries he |eans

Upon his hoe and gazes on the ground, The

enptiness of ages on his face, And on his back

the burden of the world.

X X X

X

"Through this dread shape the suffering ages

| ook, Tinme’s tragedy is in that aching  stoop

Through this dread shape humanity betrayed,

Pl undered, profaned and disinherited, Cries

protest to the powers that made the world, A

protest that is also prophecy."

Al this painful poetry and prose is borne out

by the record in the case and by studies by

economi st s.

A recent issue of the Eastern Economi st reads:
"The problem of rural indebtedness is

as old as Indian agriculture itself. It

is the net result of usurious noney | ending,




http://JUDIS.NIC IN

SUPREME COURT OF | NDI A

Page 15 of 32

i mprovi dent spending and adversities in agri-
culture. The heavy burden of debt not only
continues to cripple our rural econony, but it
also grows in alarmng magni tude. Severa
attenpts have been made by expert bodies from
time to time for arealistic estimtion of
rural i ndebt edness. Nevertheless, the fact
remains that the rural indebtedness in physi-
cal terns is mounting up and the nightmare of
i ndebt edness continues to haunt the Indian
peasants. ..

Quite recently the report published by
the Al India Rural Debt and Investnment Survey
relating to 1971-72 al so depicts an increasing
trend in rural indebtedness. It has been
estimated that the aggregate borrow ngs of al
rural househol ds on June 30, 1971 was Rs. 3921
crores, while the average per rural household
being Rs.503/-. Fortythree per cent of the
rural famlies had reported borrow ngs ....

If the problem of rural indebtedness is
to be kept within nmeaningful linmts and man-
ageabl'e proportions, follow ng | egi sl ative
and non-1egi sl ative neasures shoul d be taken

1. At present the institutional agen-
cies provide only 50 per cent of the tota
rural credit needs. Increased efforts by al
the institutional agencies are called for
especially in the context of the declaration
of  moratoriumon rural debt which may affect
the flow of non-institutional finance.

2. There are about 75 mllion nmargina
farnmers wth less than one hectare of opera-
tional holding, 20 million artisans and 47
mllion _agricultural |abourers in rural sec-
tor, who constitute the rural poor. Liquida-
tion of existing debt is an essential step in
order to give relief to these weaker sec-
tions. The Debt Relief Acts passed in differ-
ent states should be effectively inplenented.
843

3. Institutionalisation of rural savings
and incul cation of saving habits anpongst rura
folk is a positive step to nitigate this
problem Massive propaganda and education on
econom sing expenditure may - di scourage ex-
travagant spending by certain categories | of
rural . househol ds. |If necessary, certain
| egi sl ati ve nmeasures such as abolishing dowy
system and i nposi ng austere nmarriages nay al so
be resorted to.

4. Attenpts must al so be made to bring the

noney |enders wunder sone form of nonetary
regul ati on and control on the |lines suggested
by the Banki ng Conmi ssion. Though-at present
| egislations exist in several states for the
regul ati on of noney | enders they |ack enforce-
ment whi ch render the i neffective."
(enphasi s, added)
(" Current Trends in Rural |ndebtedness--by M
Gopal an & V. Kul andai swany--Eastern Econom st
d/ April 23, 1976 Vol. 66, No. 17, pp. 826-829)
Prof essor Pani kar, referring to the nightmare
of debt has this to say:

"Perhaps, it may be that the need for
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borrowing is taken for granted. But the
undi sgui sed fear that the oppressive burden of
debt on Indian farmers is the main hindrance

to progress is unaninous. There are many
witers who depict indebtedness of Indian
farmers as an unm xed evil. Thus, Alak Ghosh

guotes with approbation on the French proverb
that 'Credit supports the farner as the hang-
man’' s rope the hanged' ."

(Rural Savi ngs in I ndi a--P. G K
Pani kar - - Somai ya Publ i cati ons Pvt . Ltd.,
Bonbay, 1970)

Dr. Bhattacharya, in his book "Social Security
Measur es in India (Metropolitan Book Co.,
Del hi, ~1970) dwells on the problemof agri-
cul tural  indebtedness:

"A - sample survey conducted by Second
Agricultural Conmssion revealed the grim
condition of rural indebtedness. The Survey
observes, 'O the estimated total nunber of
16.3 mllion ‘agricultural [Iabour househol ds
in the country, 63.9 per cent were indebted
and debt per indebted househol d was Rs. 138 per
annum . This is indeed a danger signal par-
ticularly for a country whose entire econony
is dependent on- the prosperity .of rura
popul ation. The sanme source suns up the tota
vol ume of rural indebtedness in the follow ng
words, 'Thus the total volume of debt of the
i ndebt ed agri cul tural labour househol ds may be
estimated at about Rs. 143 crores in 1956-57.
A simlar estimate was nade on the basis of
the results of the 1950-51 Enquiry (i.e., the
First Agricultural” Comm ssion Report) and it
wor ked out-to about Rs.80 crores, Even though
the estimted nunber of agriculture |abour
househol ds i'n 3---206SCl/77
844

1956-57 was lower by 1.6 nillion, ‘as,com
pared with 1950-51, the total debt of indebted
agricul ture | abour. household had considerably
i ncreased in 1956-57." (pp. 1.64-165)
Dhires Bhattacharya in his 'Concise History of
the Indian Econony’ (Progressive Publishers,
Calcutta, 1972) refers to the “Indian rura
drama and the role of the anti-hero played by
the_ noney- | ender:

"Money- | endi ng thus became an easy
nmet hod of earning an incone and /subsequently
of acquiring valuable title to/'land in the
event of default by the debtor. Thr oughout
the nineteenth century ownership rights in
land were being lost by the ryot and acquired
by noneyed interests, both rural and urban.”

"The situation created by such extensive
loss of perry by the cultivating classes
expl oded into riots agai nst noney-lenders and
usurpers of Jland in several parts of the
country. The agricultural riots in Poona
and Ahrmednagar in Bonbay Presidency in 1875
are nost wi dely known because they were
foll owed by the appoi ntrent of a Comm ssion of
I nquiry." (pp. 77-78)

The aut hor recounts the series of |egislation
made during the British Indian period and
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concl udes:

"These laws also failed in their purpose
because no restrictions had been inposed on
the transfer of |and between nmenbers of the
agricultural classes. Money-1 enders coul d,
t her ef or e, operate through a benam dar
(fictitious agent) belonging to an agricul tur-
al class and acquire land al nost as easily as
before. At the sanme tine the bigger agricul-
turists had no difficulty in swallow ng up the
smaller ones by giving loans at exorbitant
rates of interest to the latter. (p. 78)

The economic literature, official and other, on agri -
cultural and working class indebtedness is escalating and
di st urbi ng. Indeed, the 'nmoney-lender’ is an oppressive
conmponent of~ the  scheme. A N Agrawal, in hi s book
"I ndi an Economy” (Vikas Publishing House) indicates that
"noney- lenders  charge heavy interest ranging. from15% 50%
and often nore. In addition to .high interest, these
peopl e take advantage of illiteracy of agriculturists and
mani pul'ate the accounts regarding |oans to their advantage.
The conditions of |oan repaynment are so designed that the
debtor is forced to sell his produce to the mahajan at | ow
prices and purchase goods for consunption and production at

hi gh prices. In many ot her ways take advantage of the
poverty and the helplessness of farnmers and expl oi t
them .... Unable to pay high interest and the principal
845

the farmers even lose their land or live fromgeneration to
generation under heavy debt...Unl ess viable alternatives are
made avail abl e, the mahajan will continue to hold, an inpor-
tant, harnful and enervating place m this sphere'. The
har nf ul consequences of indebtedness are econom ¢ and affect
efficient farnming, social in that the 'relations between the
| oan givers and | oan receivers take on the formof relations
of hatred, poisoning the social life'. The nopney-I|enders,
few in nunmber, belong to poor class. There are often dis-
putes between the two cl asses which get sharpened... on the
exploitation of the poor. In fact the social groups get
split into two broad classes. The exploiting class and. the
exploited class. Apart fromlosing land and leading to
tension in the villages their evil effect is ranpant... the
heavily indebted farnmers | ose even their human existence.
They not only render bonded | abour to noney-|enders, their
very self-respect and even respect-of their wonen folk  do
not remain safe.. They are forcedto live the Ilife of
slaves. O course, |aws have now been enacted whi ch protect
these debtors. But these laws are difficult to be enforced
either because farnmers are illiterate, or they do not have
enough resources to go to the courts, or the /noney-lenders
prove too clever for them"

Dr. CB. Manoria in his book "Agricultural Problens of
India” (Kitab Mahal) has stressed that rural  indebtedness
has 1ong been one of the nost pressing problens  of  |ndia.
"Rural people have been under heavy indebtedness of  the
average noney-| enders and sahukars. The burden of this debt
has been passed on from generation to generation inasmuch as
the principal and interest went on increasing for nost of
them . According to Wl d. The country has been in the grip of
Mahaj ans. It is the bond of debt that has shackl ed agricul -
ture.”

Very convincing and conpelling, with special reference
to Maharashtra, is the Report of a high-powered Conmittee
appoi nted by the Governnment of Maharashtra to nake recomen-
dations for the relief of rural and urban indebtedness. The
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study is at once revealing and ’'grim Rur al artisans,
i ndustrial workers, marginal farners and indigent agricul-
turists have been steeped in debt despite statutory neas-
ures and ineffective credit institutions. These human areas
have been the happy hunting ground of nobney-I|enders. The
Bonbay Mbneyl enders’ Act, according to the Committee, hardly
hel ped bail out the weaker sections. Despite the Act,
i censed and unlicensed noneyl enders pursued their exploita-
tive profession. The Debt .Act inplements some of the
recomendati ons of this Conmittee although positive institu-
tional finance to save the sunken segnents fromthe grip of
the noneylenders remains to go into action. Even enforce-
nment of the Bonbay Moneyl enders’ Act appears to be | ukewarm
according to the Cormittee. Be that as it may, the economc
di stress, for ~which noneylenders dealing with the weaker
sections are mainly responsible, is clearly brought out in
the Report. Nor is there anything in this Report or in any
other literary material on rural economcs (particularly
relating to artisans, workers and collapsing cultivators) to
substantiate the dichotomy of scrupulous and unscrupul ous
noneylenders, vehenently pressed before us by Shri

846
Nar i man. The former species are nore a pious wish and the
latter tribe a  spectre on the increase, if statistica

econom ¢ studies are to be trusted. The gravestone on the
old ’'noneylender’ systemand the cornerstone of the new
i berated order .are thus the programe for the Admnistra-
tion. The Debt Act is part of the package.

There was nuch argument about the reasonabl eness of the
restriction on  noneylenders, not the general category as
such but the cruel species the Legislature had to
confront--and we have at great length gone.into the gruesone

background of economc i ll'equities, since the test of
reasonabl eness is not tobe applied in vacuo but in the
context of life's realities.” Patanjali Sastri CJ., in

State of Madras v.V.G Rao(1l) observed:

"It is inportant in this context to bear
in mnd that the test of reasonabl eness wher-
ever prescribed, should be applied_ to each
i ndi vidual statute inpugned, and no abstract
standard, or general pattern of reasonabl eness
can be laid down as applicable to all ~cases.
The nature of the right alleged to have been
infringed, the underlying purpose of t he
restrictions inposed, the-extent and urgency
of the evil sought to be renedi ed thereby, the
di sproportion of the inmposition, the prevail-
ing conditions at the tinme, should all enter
into the judicial verdict."

Money-1 endi ng and trade-financing are indubitably '"trade’ \in
the broad rubric, but our concern here is blinkered by a
specific pattern of tragic operations with no heroes but
only anti-heroes and victimns.

Many Conferences, Conmm ssions and resultant - enactnents
before and after |ndependence provided but marginal protec-
tion for the rural debtor. Even licensing was evaded by
the noney-| ender successfully and concilliation machinery
proved a mirage. Statutes nmade of sterner stuff becanme the
desi deratum

In the counter affidavit filed on behalf of the State of
Maharashtra, a lurid presentation of the |ender-borrower
scenario is found. The deponent states:

“...that it was a commpbn sight around
the secretariat, Governnent Ofices, Textile
MIlls, factories and el sewhere in Bonbay to
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find noneyl enders waiting at the gates to
catch workers to collect their dues."”
There is also reference to a nunber of O ficial Comittees
whi ch have exam ned the question of indebtedness in the
urban and rural areas and have reconmended neasures of
relief. The affidavit goes on to state:

"I say that in Mharashtra and its
predecessors the State of Bonbay there have
been several legislations on this subject
i ncludi ng the Deccan Agricultural Debt Relief
Act, 1879, Bonbay Agricultural Debtors Relief
Act, 1939, 1946
(1)[1952] S.C.R 597.
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and in the Vidarbha areas of the State, the
Madhya - Pradesh Post ponenment of Execution of
Decree Act, 1956. | say that there is a well-
establ i shed history of dealing with indebted-
ness in the State by nmeans of legislation. |
say that .the Reserve Bank carried out an
inquiry inthe matter of indebtedness in 1971
which Jis referred to as AIl India Debt and
I nvestment Survey during 1971-72. The Reserve
Bank of India survey established that the
total debt liabilities in the rural areas in
Maharashtra was Rs.358 crores in 1971-72. A
prelimnary analysis nmade by the Reserve Bank
of India also indicated weaker sections of the
conmunity ~thereby showi ng the extent of the
burden of ‘debt on the weaker sections of the
community. | crave leave to refer to and rely
upon the statistical tables prepared by the
Reserve Bank of India in this connection when
produced. | say that the extent of indebted-
ness nmay be much nore than what is indicated
by the statistical survey of the Reserve Bank
of India.  The licensed noneylenders alone in
the State are known by thenselves to have
di sbursed during 1972-73 a sum of about - 74.37
crores and the-information gathered by the
respondents indicates that the known i ndebted-
ness in the city of Bonbay al one woul d be " of
the order of Rs.45 crores. | say that in
addition to the licensed npneylenders unli-
censed noney |l ending is also carried on inthe
State.."

The Statenent of Objects and Reasons of
the Mahar ashtra Ordi nance VI1 of 1975 | which
was the precursor to the inpugned Act contains
the follow ng statenent

"The probl em of urbantand rural in-
debt edness has assumed enornous proportions in
recent tines.. The noninstitutional sources
of credit, nanel vy, unscr upul ous. - noney-
| enders, have been charging usurious rates of
interest, indulging in nal practices and taking
undue advantage of the weak position of the
econoni cally weaker sections of the people
both in rural and urban areas. The O dinance,
therefore, seeks to giverelief to certain
sections of people fromindebtedness."

Even the 'whereas’ vocabulary of the draftsnman of the Act
refers to the need for immediate action to provide for
relief fromindebtedness to certain farners, rural artisans,
rural | abourers and workers in the State of Mharashtra.
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The judgnent under appeal al so nakes reference to the
continual legislative effort made in the past to save the
agricultural comunity from chronic indebtedness. The
| ear ned Judges. observe:

"I ndeed, agricultural indebtedness has
al ways been the bane of Indian econony ever
since the beginning of the twentieth cen-
tury. Any elenmentary book on. Indian econom

ics wll disclose that even the British
CGover nrent had
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thought it necessary to make an enquiry into
agricultural indebtedness. That was one of

the ternms of Royal Conm ssion on Agriculture,
and fromtinme to tinme enquiry commttees were
set up including the Banking Enquiry Committee
to” go into the question of agricultura

i ndebtedness with a viewto find out how
alternative sources of credit to be nade
available to the agriculturists could be
brought into existence. In a sense, the phrase
"agricultural i ndebt edness’ has earned a
connotation over the passage of years to
indicate the unhappy position in which an
I'ndian agriculturist has always found ever
since the phenonenal fall of prices in 1929.
It has becone proverbial that an I ndi an
agricul turi st is bornin debt, he lives in
debt and he dies in debt."

Em nent econom sts and their studi es have been adverted
to by the H gh Court and reliance has been placed on a
Report of a Committee which went into the question of relief
from rural and urban indebtedness which shows the dism
econom ¢ situation of the rural farnmer and the |abourer. It
is not nmerely the problemof agricultural’ and kindred
i ndebt edness, but the nmenacing proportions of the nmoneyl end-
ers’ activities that have' attracted the attention of the
Conmittee. Gving facts and figures, which are alarmng
bearing on the indebtedness anongst industrial workers and
small  hol ders, the Conmittee has highlighted the exploita-
tive role of noney-lenders and the hi gh proportion/on . of
non-institutional borrow ngs.

W have made this extensive tour of the economc scene,
with special reference to agricultural indebtedness and the
ot of industrial labour, only to present vividly how the
predatory nmoney-lender has had a strangl ehold on rural” and
urban proletarians, by resort to nethods which are scan-
dalizingly calamtous and unshakably resistant to | egisla-
tive policing. The learned Attorney General contends that
the courts nust have a sense of history .and sociol ogy
inform ng their judicial perspective and then it is easy to_
understand the syndrone of village and working class indebt-

edness. There are commercial |endings, banking |oans and
institutional finances. There are friendly loans, and
occasi onal accommopdations. There are liabilities arising

from various circunstances between citizen and citizen and
citizen and State. But the pernicious species of nopney-
[ ending stubbornly flourishing in the rural and industria
areas of our country, with the weakest sections as their
bl ed-white clientele, cannot be regarded as 'trade" because
of the painful pages of economic history to which this
country i s wtness.

The Iife of the law is not neat noesis but actual expe-
rience. The perspective of Poverty Jurisprudence is radi-
cally different fromthe canons and values of traditiona
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Angl o- I ndi an jurisprudence. The subject natter of the
i mpugned | egislation is indebtedness, the beneficiaries are
petty farmers, manual workers and allied categories steeped
in debt and bonded to the noney-lending tribe. So, in
passing on its constitutionality, the principles of Devel op-
ment al Jurisprudence’ nust cone into play.
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W agree with Shri Narinan that the intimte wunity of
national life sought to be sustained by Part XIIl cannot be
i nvi di ously breached agai nst the noney-|enders provided they
qualify to be traders. |If a lawcuts into the flesh of the
commercial unity and integrity of the country,’ unreasona-
bly or against public interest, Part XlIl electrocutes it.

A reani ngful, yet mnimal analysis of the Debt Act, read
in the light of ‘the tinmes and circunstances which compelled
its enactnent, wll bring out the human ;setting of the
statute. The bul k of- the beneficiaries are rural indi-
gents and the rest urban workers. These are weaker sections
for whom constitutional concern is shown because institu-

t'i onal credit instrunentalities have i ghored t hem
Moneylending nmay be ancilliary to comrercial activity and
beni ghant inits effects, but noney-lending may also be

ghastly when it facilitates no flow of trade, no novenment of
conmerce, no promotion of intercourse, no servicing of
busi ness, /but nerely stagnates rural econony, strangul ates

the borrowi ng community and turns nalignant in its reper-
cussi ons. The former may  surely be trade, but t he
latter--the llaw may well say--is not trade. In this view,

we are noreinclined to the view that this narrow, deleteri-
ous pattern of noneyl endi ng cannot ‘be classed as ’trade.
No other question then arises, since the petitioners and
appel l ants cannot sunmmon Art. 301 to their service.

Assuming that all noney-lending is "trade’, can it be
contended that this relief neasure is invulnerable to attack
on the ground that the texture of the restrictions is rea-
sonabl e and regul atory. ?

Article 304(b) relaxes in favour of the State the prohi-
bition in Art. 301 provided the |law i nposes only such re-
strictions as are reasonable and in public interest. Shri
Nariman’s subnission is that the Debt Act is too draconic
to fair, processually and substantively, and so it cannot
be rescued by Art. 304(b). Wth persuasive pressure he
invited us to look at the horror of procrustean infliction
of equal hostility by the legislature in dealing with the

asuric Shyl ock and the dharm c lender. The law which
brands the good and the bad alike and -indiscrimnately
di scharges all debts, just and unjust, lacks sense, con-

science and reasonableness. Secondly 'How is it fair,’
asks Shri Nariman, 'that, if the object of the |I|egislation
is to save the victins of rural indebtendness’ and working
class burdens that credit institutions should be exenpted
while non-institutionalised | enders should be picked out for
hostile treatnent ?’

There is no merit in the plea. Liabilities ~due to
government to local authorities are not tainted with expl oi -
tation of the debtor. Likew se, debts due to banking conpa-
nies do not ordinarily suffer fromoverreaching, unscrupu-
| ousness or harsh treat nent. Mor eover, financial insti-
tutions have, until recently, treated the village and urban
wor ker and petty farmer as untouchables and so do not figure
in the picture. To exenpt the categories above referred to
i s reasonabl e. Many debt relief |aws adopt this «classifica-
tion and those familiar with the | owest |ayers of economc
life will agree that this is as it should be. Money-I|enders
of the type we are concerned with in the Debt Act are,
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by and large, heartless in their lending tactics, and the
borrowers are anaemic--nostly nenbers of the Schedul ed
Castes and Scheduled Tribes, nomadic groups, artisans,

wor kers and the |ike. Section 13 of the Debt Act is illu-
m nating, regarding the handi capped humans the statute is
concerned with. We quote that provision

"13. Aggreenent for labour in lieu of

debt to becone void.--

Any custom or tradition or any agreenent
(whether made before or after the appointed
day), whereunder or by virtue of which a
debtor or any nenber of his famly is required
to work as |abourer or otherwise for the

creditor shall be void and of no effect and
shal I never be enforceable in any Ci Vi
court."

Maybe, sone stray noney-lenders may be good souls and
to stigmatize the lovely and unlovely is sinplistic betise.
But -~ the legislature. cannot easily nake neticulous excep-
tions —and 'has to proceed on broad categorisations, not
si ngul ar individualisations. So viewed, pragmatics overrule
punctilious and unconscionable nmoney-lenders fall into a
defined group. Nor have the " creditors placed nmateria
before the Court to contradict the presunption which nmust be
made in favour of the legislative judgnment. After all, the
| aw makers, representatives of the people, are expected to
know the socio-econonic Conditions and customners. Si nce
nice distinctions to suit every kindly creditor is beyond
the | aw maki ng process, we have to uphold the grouping as
reasonabl e and the restrictions as justified in the circum
stances of the case. In this branch, there are no finali-
ties. The observations of the Privy Council in the Austra-
[ian Bank Nationalisation Case(l) are apposite:

“Yet about this, as about  every other
proposition in this field, a reservation nust
be rmade. For their Lordships do not intend
tolay it down that in no circunstances could
the exclusion of conpetition so'as to create a
nmonopoly either —in a State or Comonwealth
agency or in sone other body be justified.
Every case must be judged on its own facts and
in its own setting of time and circunstance,
and it nay be that in regard to sone economc
activities and at some state of social devel-
opnent it might be maintained that prohibition
with a viewto State. nmonopoly was the only
practical and reasonabl e manner or regulation
and that inter-State trade, ~ comerce and
i ntercourse thus prohibited and thus npnopo-
lized remained absolutely free."

We do not downright denounce all noney-lenders but the
| awrakers have, based on soci o-econom c facts, picked out a
speci al class of noney-Ilenders whomthey describe as unscru-
pul ous.

(1) Conmmonwealth of Australia v. Bank of New South Wales
[1950] A.C. 235, 311.
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Every cause clainms its martyr and if the law, necessi-
tated by practical considerations, makes generalisations
which hurt a few, it cannot be hel ped by the Court. Q her -
wi se, the enforcenent of the Debt Relief Act will turn into
an enquiry into scrupulous and unscrupulous creditors,
frustrating, through endless litigation, the instant relief
to the indebted which is the pronise of the |egislature.
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In this perspective, we see no constitutional flaw in
the Act on the score that the sheep have not been divided
fromthe goats. Realismin the legislature is a conponent of

reasonabl eness. . It was urged by Shri Chitale that the
definitional deficiency in ignoring the novable wealth of
debtors makes the schene arbitrary and unreasonable. A

romantic view of the debtors being considerable owners of
costly art pieces and sophisticated gadgets and yet eligible
for relief is good rhetoric but unrealistic. A pathetic
picture of the noney-lender being deprived of his |oan
assets while being forced to repay his | ender was drawn
but that cannot affect the reasonableness of the relief to
the grass-roots borrower. Nor is it value to attack the Act
on the score that the whole debt i.e., the very capital of
t he busi ness, has been dissol ved. More often than not, the
noney-| ender ~woul d have, over the long-lived debts and
repeated renewals, realized nore than the principal if
econom ¢~ studies tell the tale truly. The injustice of
today is often the hangover of the injustice of yesterday,
as spelt out by history. The busi ness of noney-I|endi ng has
not been prohi bited. The Act is a tenporary neasure limt-
ed to grinmy levels of society. Exi sting debts of sone
cl asses of indigents al one have been |i qui dat ed. I f inpos-
si bl e burdens on huge human nunbers are not lifted, socia

orderliness wll be threatened and as a regulatory neasure
this limted step has been taken by the Legislature.
Regul ation, of the situationis necessitous, may reach the
limt of prohibition. Di-sorder may break out if the |[|aw
does not step.in to grant sone relief. Trade cannot fl our-
ish where social orderliness is not secure. H the ten-
sions and unrests and vi ol ence spawned by the desperation of
debtors are not dissolved by State action, no noneyl ending
trade can survive. It follows that for the very surviva

of Trade the regulatory measure of relief of indebtedness is
required. That formthis relief should take is ordinarily

for the |egislature to deci de. It is not ordinarily for
the Court to play the role of "Economic /Adviser to the
Admi ni stration. Here anelioratory neasures have been laid
down by the Legislature so that the soci o-econonic scene may
becorme nore contented, just and orderly. Qovi ousl y, this

is regulatory in the interest of Trade itself. Thi's policy
decision of the House cannot be struck down as perverse by
the Court. The restrictions under the Debt Act are reason-
abl e. Equally clearly, if the steps of  |iquidation of
current debts and nmoratorium are regulatory, Art. 301 does
not hit them

Even so, argues Shri Nariman, procedural presunptions
grossly unreasonable, vitiate the measure. O course,
reasonabl eness has a processual facet and if 'the law is
lawess in its nodalities, it becomes unlaw  constitutional-
ly. We may illustratively advert to some of the criticisns
but, at the threshold, we confess we are not inpressed wth
the submi ssi ons.
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Shri Nariman item sed the m schievous provisions in  the
Debt Act fromthe processual angle. Qhers too reiterated
with consternation that the provision whereby every debt of
every debtor of the specified category stood wholly dis-
charged was inmprovi dent, especially because it did not even
require the debtor to nove the authorities in that behalf.
On the other hand, the burden was on the creditor to raise
the question by instituting a proceeding as to the disquali -
fication of his debtor for the benefit of the Debt Act. On
top of this obligation to institute proceedings was the
precari ous prospect of the order being against the creditor
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because the "authorised officer’ had to hold in favour of
the debtor if he nmerely produced a certificate under s. 7(5)

from one of those officials enunerated therein--all mnor
m ni ons of government at the | ocal |evel. Once the certif-
i cate was produced by the debtor the onus was shifted to the
creditor to make out the contrary. "How coul d the npney-
| ender prove the debtor’s financial position ?’ asked
Shri  Nari man. Mor eover, the issuance of a certificate by
the local little official was a unilateral process where the

creditor was not entitled to be heard as to the neans or
eligibility of the debtor. There were two further unreason-
able procedural inpositions on the creditor, argued Shr

Nar i man. The l'ender had to nmake his application with al

the facts wthin 7 days fromthe date of receipt of the
application fromthe debtor intimting that the debt stood
rel eased. The 7-day period was too short even to nake
enquiries ~about~ the assets of the debtor, And worse, the
application by the creditor shall be entertained by the
aut horised ~officer only on the creditor depositing the
pl edged property of its val ue. Thus the di ce was 80 heavi -
'y loaded against the noney-|ender that even persons who
were not petty debtors intended to be beneficiaries mght,

with illegitimte success, claimthe bonus of the Debt Act.
Viewed i'n the abstract, these grievances may | ook genu-
i ne. but 'when we get down to the reality, nothing so re-
volting exists in these provisions. It is true that the
creditor has to nove, and not the, debtor, before the
aut hori sed officer. As between the two, the noneylender is
sure to be far shrewder and otherwi se nore capable of
initiating proceedings. To cast that obligation on the
debtor--renmenber, in-the bull of cases he is the village

artisan, l|andless |abourer or industrial worker is to deny
relief in effect while bestowing it in the book. Likew se,
there is nothing horrendous in the debtor seeking a certifi-
cate of qualification fromthe small officer of the area.
After all, the officials enunerated in s. 7(5) are govern-
nment servants, local officials, possess fam'liarity with the
wher ewi t hal and t he whereabouts of persons within their area
and are therefore accessible and conpetent. There is no
reason whatever for allow ng the creditor to be heard at the
certificate stage except to prolong and puzzle the proceed-
ings and by dilatory tactics, deny the relief to be _debtor.
The creditor does not suffer because the certificate that
the applicant is a debtor raises only a rebuttable pre-
sunption and it is idle to argue that the creditor has  no
nmeans of disproving the incone or assets of his debtor:
Odinarily, the mahajan, the sowcar or mpney-|ender and
the petty borrower live in and around the sanme nei ghbour hood
the, former knows the circunstances of the latter and often
these are not
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i sol ated transactions between strangers. So much so the
debtor’s financial horoscope or inpecunious kismet is nor-
mally within the ken of the creditor. Mor eover, a perusa

of the pro-forma of the certificate to be issued needs
nention-of several particulars which have to be. filled up
by the certifying officer who has therefore to nake t he
necessary enquiries fromand about the debtor. Assur ance
about the credibility of the certifying officer’s entries is
lent by the personal responsibility cast on him for the
correctness of the particulars nentioned in the certificate.
This is a protection for the creditor that routine and
reckless entries will not be nmade and that the certifying
officer wll take care, prima facie, to be satisfied by
proper enquiry before issuing the certificate. Such a
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safeguard warrants the raising of a rebuttable presunption
of correctness and reduces the possibility of injustice to
the creditor for not being allowed an opportunity for
bei ng heard at this stage. In this view al so we see noth-
i ng unreasonable in the presunptive evidence of the certifi-
cate without the hearing of the creditor.

Fairplay is also afforded in the proceeding not only
because the creditor can rebut the certificate but also
because under s. 8 (6) the authorized officer has the power

and duty to determine all questions in dispute. Secti on
7(7) expressly provides for an opportunity to the «creditor
and the debtor to be heard. After all, the authorised
officer is one who exercises quasi-judicial powers even
ot herwi se on the Revenue side. Wiile the enquiry is sum
mary, the procedure under the Maharashtra Land Revenue Code
will be adopted which is a fair safeguard. Sunmary tria

does not dispense wth evidence. or sound judgnent but
nerely relieves the adjudicator frommaintaining elaborate

records. The enquiring officer, nmay, in appropriate cases,
exam ne the Debtor or others who can throw |ight. To
equate 'summary’ ~with “arbitrary’ is contrary to common
experi ence. The obligation for the production of the

pl edged article by the creditor as a prelimnary to the
institution  of the preceedings is also a just neasure so
that when a decision is reached the article may be returned
to the. debtor in the vent of the verdict going in his
favour.

The negation of a right of appeal against an order under
s. 7(6) of ‘the Debt Act is another circumstance. Shri
Nari man has pressed before us. He cited other debt relief
neasures where a single appeal had been provided for. Does
the absence of a right of appeal render the procedure unrea-
sonable ? It depends. Where the subject-matter is substan-
tial and fraught with serious consequences and conplicated
guestions are litigatively term nated sumarily. Wthout a

second |look at the findings by an appellate body, it my
wel | be that unfairness.is inscribed on the face of the |aw,
but where little nen, with petty debts, legally illiterate

and ot herw se handi capped, are pitted agai nst ' noney-|lenders
with stam na, astuteness, awareness of legal rights. and
ot her superiority, if the purpose of instant relief is to be
acconpl i shed, the provision of an appeal may, in many cases,
prove abult-in booby trap that frustrates .and ruins the
hand-to-nouth debtor. No surer nethod of baul ki ng the obj ect
can be devised’ than enticing
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the debtor into an appellate bout! Daughter gone and ducate
too wll be the sequel. O course, where the enquiry is a

travesty of justice or violaion of provisions, where the
finding is a perversity of adjudication or fraud on power,
the Hi gh Court is not powerless to grant renedy, even after
the recent package of Constitutional anmendnents
It is true that in several cases this Court has held that
a right of appeal is a gesture of statutory fairnessin the
di sposal of cases. Qur attention was dr awn to t he
rulings reported as Jyoti Pershad (1); Mhd Faruk (1) and
Ganesh Beedi Wrks(2) and other cases hearing on the
necessity of a right of appeal, as an incident of fair
hearing. W cannot dognatise, generalize or pontificate on
guestions of |aw whose application depends sensitively on
the nature of the subject matter, the total circunstances,
the wurgency of the relief and what not. ’'W have adduced
sufficient reason to hold that the Debt Act is not bad for
processual perniciousness or jurisprudence of renedies.
The next constitutional nmissile ained at the Debt Act
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was the inconpetency of the State Legislature to enact this
| aw, for reasons nore than one. The mmin ground was covered
by Shri Nar i man, but yet ot hers nade their
contri butions--sonetimes overl appi ng, sonetinmes overfl ow ng.
Shri B. Sen al so challenged the |egislative conpetency, but
on a different basis.

Several citations, hone-spun and foreign, finely woven
theories and subtle punditry, gave a grave nein to t he
ar gunent on this branch. But the point in issue, in our
view, admits of straight solution, by-passing the heavy
| earning and jurisprudential finery. Wen Courts are co-
cooned by case-law or caught in the skein of scholarly
doctrines, sinple guestions becone conpl ex. However, prob-
| ens of constitutional |aw can be well |eft al one where they
do not directly denmand a solution in the case on hand.
Enough unto the day is the evil thereof:

What then is the inconpetence of the State Legislature ?
Shri B. Sen urged that the w ping out of private debts which
forned the capital assets of the noney-Ilenders---one of the
main things .done by the Debt Act--was not in any of the
l'egislative Lists and even if Parlianent had residuary power

under Entry 97 of List |, the State had none. Entry 30 in
List Il is 'nmoney-lending and noneyl enders; relief of agri-
cultural indebtedness’. |If comopn sense and common Eng-

lish are conmponents of constitutional construction, relief
agai nst | oans by scaling down, discharging, reducing inter-
est and principal, and staying the real isation of debts
will, anong other things, fall squarely within the topic.
And that, in a country of hereditary

(1) [1962] 2 S.C R 125.

(2) [1970] 1 S.C R 156.

(3) [1974] 3 SC.R 221
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i ndebt edness on a colossal scale! It is comonplace to
state that |egislative heads nust receive large and |ibera
meani ngs and the sweep of the sense of the rubrics nust
enbrace the widest range. Even incidental and cognate

matters conme within their purview The whole ganut of
noney-lending and debt liquidation is thus us wthin the
State's legislative conpetence. The reference to the Rajah-
mundry Electricity Case(l) is of no relevance. Nor is ‘the
absence of the expression 'relief-in Entry 30, List I'l, of
any nonent when relief from noneylenders is eloquently
inmplicit in the topic. Sonetines, arguments have only
stated to be rejected.

The next ground of attack, in its multi-form presenta-
tion, is that the 'gold |loan’ part of the Debt Act is void
because Parlianment has occupied file field. It has also
been urged that there is inconsistency between the Debt Act
and the Gold Control Act, and pro tanto the former fails to
have effect.

Let us look at the basics of the legal situation before
us, before examning the wealth of |learning counsel has
accumul ated. Article 24-6 vests exclusive power in Parlia-

nment over matters enunerated in List | (Seventh Schedul e)
and the State Legislature enjoys |ike power over topics in
List Il, subject to clauses (1) and. (2) of the Article

Plainly, therefore, the State can |egislate upon any Entry
in the State .List. W may visualize situations where
Parliamentary occupation may exclude the State Legislature.
Where, for instance, Parlianment while enacting on a matter
in the Union List, nakes as it is entitled to make, neces-
sary incidental provisions to effectuate the principa
 egi sl ation, such ancillary expansions may trench upon the
State field in List Il. In such a case, if the State makes
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a law on an Entry in its exclusive List, and such |aw covers
and runs counter to what has al ready been occupied by Par-
[iament, through incidental provisions, it may be argued
that the State |law stands pushed out on account of the
superior potency of Parliament’s power in our constitutiona
schene. Again, there are certain telltale heads of |egisla-
tion in the Lists where one nmay plausibly invoke the, doc-
trine of occupied field. Exanples nay, perhaps, be fur-
ni shed by Entries 52 and 54- of List |, Entries 23 and 24 of
List |i and Entry 33 of List IIl. Wthout fear of contra-
diction, we may assert that Art. 246(3) read with Entry 30
in List 11, enpowers the State to nake the inpugned |aw.
Wy thenis it ‘inconpetent? Because, says M. Narinman,
the field of gold industry is already occupi ed by Parlianment
and the State Legislature therefore stands excl uded. Entry
52 in List | reads:
"I ndustries, the control of which by the
Union is declared by Parlianent by law to be
expedient in the public interest.”

Parlianment, in the Industries (Devel opnent and Regul a-
tion) —Act, 1951 (Act 65 of '1951) has nmde the necessary
declaration contenplated in Entry 52 and has occupied the
field of gold industry , as is
(1)[1954] S./C.R _770.
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evident from reading s. 2 anditem1.B(2) of tile First
schedule therein. This expression of Parlianentary intent
to |l egislate upon the gold industry is enough to expel from
that’ field the State Legislature. This is Shri Nariman's
contenti on. But what is the sequitur ? Assuming the ap-
proprlation by Parlianment of the power to legislate on gold,
what follows? It can make laws directly on. that industry
and ancillarily on every allied area where effective exer-
cise of the parlianmentary power necessitates it. So nuch
so 'business in gold", licensing of gold nmerchants, regula-
tion of making or pledging of gold ornanments, keeping of
jewel l ery, disclosure of gold possessions and the like are
incidental to the parlianmentary power and purpose and the
Gold Control Act, 1968 and the Rul es nade thereunder are
valid (vide, for exanple, Bantha's Case: 1970 | SCR" 4-79).
Several sections of the Act, some rules and a few rulings
were read before us to drive home the point that gold | oans
are already within the ken of the | aw nade under Entry 52,

List 1. If so, what ? Does it spell death sentence on the
Debt Act 2 O maimit ? O leave it-intact ?
Here we turn to Entry 24 of List Il which runs: "lI'ndus-

tries subject” to the provisions of entries 7 and 52 of Li'st
™. This means that the State Legislature loses its power
to make laws regarding 'gold industry  since Entry 24'.

List Il is expressly subject to the provisions of  Entry
52 of List |I. This does not nmean that other entries in the
State List becone inpotent even regarding ’'gold . The
State Legi sl ature can make | aws regardi ng noney-| endi ng even
where gold is involved under Entry 30, List Il, even as it
can regulate ’'ganmbling in gold under Entry 34-, inpose

sal es tax on gold sales under Entry 54, regulate by nunici-
pal |law under Entry 5 and by trade restrictions under Entry
26, the type of buildings for gold shops and the kind of
recei pts for purchase or sale of precious netal. To nultiply
instances is easy, but the core of the matter is that where
under its this power Parlianent has nmade a | aw which over-
rides an entry in the State List, that area is abstracted
fromthe State List. Nothing nore.

In the Kannan Devan MIIls Case(1l) this Court put the
point tersely ’'while dealing with Entry 52 of the Union
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Li st:

"Once it is declared by Parliament by
law to be expedient -"in the public interest
to control the industry, Parlianment can |egis-
late on that particular industry and the
States | would lose their power to legislate
on that industry. But this would not prevent
the States from |l egislating on subjects other
than that particular industry". (under scor -
ing, ours).

This is authority for the proposition that while Entry
23 of List Il, in the light of the fact that under Entry 52
of List | Parlianment has nade the Gold" Control Act has
become inoperative to |egislate on industry, there’ is no

i nhi bition whatever on State |egislation on

(1) [1973] 1 S.C R 356.
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subj ect s other than that particular industry. Money.|ending
is one such subject and the power to legislate thereon
remai ns intact.

W are freeto agree that the word ’'industry’ as a
| egislative topic hasto be interpreted in the wi dest anpli-
t ude. W also find, as a fact, that dealings in gold,

includi ng pledging, have been covered in part by the Gold
Control Act, 1958; even so nothing prevents the State from
maki ng the /inmpugned Act. In Paresh Chandra Chatterice(l)
Subba Rao J (as he then was ) dealt with an apparent con-
flict between the Central Act (The Tea Act) and a State
| egislation  [The Assam Land (Requisition and Acquisition)
Act, 1948]. After exam.ning the schene of the two Laws, the
| ear ned Judge concl uded:

"A conparative study of both the Acts
makes it clear that the two Acts deal with
different matters and were passed for differ-
ent purposes."

Unreal and imaginary conflicts between the
Central and the State Acts/ cannot be the
foundation for invalidation of the latter.

In Kanan Devan (Supra) it was further pointed
out:

"I'f the Act (the Tea Act) is within ‘the
conpet ence of Parliament and the inpugned Act
is wthin the conpetence of t he St ate,
the’ petitioners must show that the im
pugned Act is repugnant to the Tea Act but —we
can see no conflict between the provisions of
the i npugned Act and the Tea Act."

Banthia(2) was referred to in the course of the argunents
and various passages were stressed by different counsel
The essential question there was as to whether manufacture
of gold ornaments. by goldsmiths fell within the connotation
of the word "industry . It did. It was further pointed out
by Ramaswani J in that case that sone of the entries overlap
and seemto be in direct conflict but the duty of the Court
is to reconcile and harnonize while giving the widest anpli -
tude to the | anguage of the Entries. W see nothing in that
deci si on which contradicts the position that while the Gold
Control Act fell within Entry 52 of List I, the State List
was not totally suspended for that reason for purposes of
| egislating on subjects which fell within that List, but
incidentally referred also to gold transactions. Nobody
di sputes the paranountcy of parliamentary power. W have to
reconcile the paranmountcy principle with the ’'trenching
doctri ne.

In the Canadi an Constitution, the question of conflict
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and coi ncidence in the domain in which provincial and dom n-

ion legislation overlap has been consi dered. If both may
overlap and co-exist without conflict, neither 1legislation
is ultra vires. But if there is confrontation and conflict

the question of paranmountcy and occupied field may crop up
It has been held that the rule as to predom nance of dom n-
ion legislation can only be invoked in case of absolutely
conflicting legislation in pari nateria when it will be an
i mpossibility to give effect to both

(1) [1961] 3 S.C.R 88.

(2) [1970] 1 S.C R 479.
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the dom nion and provincial enactnents. There must be a rea
conflict between the two Acts i.e. the two enactnments must
cone into collision. The doctrine of Doninion paranountey
does not operate nerely because the Dom nion has |egislated
on the sane subject matter. The doctrine of ’'occupied field
applies only where there is a clash between Dom nion Legis-
latic and Provincial Legislation within an area conmon to
bot h. Where both can co-exi st peacefully, both reap their
respective harvests (Please see; Canadian Constitutiona
Law by Laskin--pp. 52-54-, 1951 Edn).

We may sumup the |legal position to the extent necessary
for our case. VWhere Parlianment has nade a | aw under Entry
52  of List I and in the course of it framed incidenta
provisions affecting gold | oans and noney-1ending business
involving gold ornaments, the State, naking a law on a
di fferent topic but covering in part the same area of gold

loans’, must not go into irreconcilable conflicts. O
course, if Art. 254(2) can be invoked--W wll presently
examne it--then the State |aw may stir prevail since the
assent of the. President has -been obtained for the Debt
Act . Thirdly, the doctrine of 'occupied field does not
totally deprive the State Legislature frommaking any |aw
incidentally referable to gold. In the event of a plain

conflict, the State law nust step down unless, as. pointed
out earlier in the previous passage, Art. 254(2) cones to
t he rescue.

Many nore deci sions were brought to our notice, bearing
on paranountcy, ’'occupied field,’” repugnancy and inconsist-
ency. They were el aborated by counsel sufficiently to
convince us that |awer’s law is divorced from plain ~senman-
tics and conmon understanding of Constitutional provisions
beconmes a casualty when doctrinal conplexities are injected.
May be every profession has a vested interest in the | earned
art of inconmprehensibility for the laity. Law, in the
adm ni stration of which the Bench and the Bar are partners,
probably lives up to this reputation

Al these questions becone academic for ~two reasons.
Firstly, there is no conflict between the Gold Control Act
and the Debt .Act. Secondly, the subjects of both the |egis-

lations can be traced to the Concurrent List and Art.
254(2) validates within the State the operation of the Debt
Act .

W are of the view, as earlier discussed, and w thout
citing further cases on the point, that the State' s |egisla-
tive power, save under the, Entry 24 of List Il, is not
denuded. Nor is there any conflict between the two Acts.
A detail ed study, section by section, of both the |egisla-
tions, has convinced us that they can stand together and
that the two authorities and nodalities do not contradict
each other and that, by elenentary conmty, a nodus vivend
between the Gold Act and the Debt Act can be worked out.
The provisions in the Gold Act for declarations and other
formalities may not collide with the obligations and appli-
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cations under the Debt Act. W have no doubt that the
authorities charged with enforcement under the two statutes
wi Il understand the sense and spirit of the provisions and
859
see that the object of the Debt Act is not frustrated or its
processes paralysed. |Indeed, the |learned Attorney GCenera
showed how by reading together the two Acts and renenber-
ing their respective purposes a viable resolution of possi-
ble inmbroglios is sinple, although officialdomis not unfa-
mliar wth the art of enmbroilment where artless custoners
are involved or ulterior ends are to be served. The St ate,
through an effective programme of |egal aid and advice and
other prompt instructions-to the agencies involved, should
avoi d harassnents, hol d-ups and red-tapes which are the bane
of processual justice. The jurisprudence of renedies is
still a Cinderella of our system The Advocate GCeneral of
Maharashtra assured the Court that in the fair enforcenent
of the law and the followup of creating alternative credit
agencies his client will take quick and inpartial care.

The | earned Attorney Ceneral, it may be nentioned before
winding up this part of the discussion, did draw our atten-
tion to Art. 254(2) which is self-explanatory. The State

law will prevail inthe State, even if there be repugnancy
with a Central or existing |aw, gi ven Presidentia
assent--provided both the legislations fall under the
Concurrent List. Do they ? ‘He says, yes; and points,
inter alia, to Entry 6 (transfer of property) and Entry 7
(contracts). O course, the law of contracts deals wth

pl edges; so does the Gol'd Control Act. The |atter does not
prohi bit pawns where gold is involved, but policies it to
prevent evils by prescribing special nodalities. The Debt
Act relates to contracts and has fulfilled the requirenent
in Art.254(2).

W have nearly cone to the end of the judicatory journey
and have reached the constitutional conclusion that the
guar ant ee that Trade and Commerce and | ntercourse shall be
free does not necessitate that the little /|endee shal
remain unfree. Article. 301 does permt, in our View,
| egi sl ative action to break agrarian i ndebtedness and - urban
usurious bondage |est social disorder disruptive of ~ Trade,
break out.

The inpugned Act is a partial —inplenentation of the
econonmic thesis of Adam Smith when he wote, two hundred
obsol escent . years ago:

"No society can surely be flourishing
and happy, of which by far the greater part of
the nunbers are poor and mi serable."

W are in a Republic with social justice as its indeli-
ble signature. And the nmeasure under challenge. pronotes
social justice, social order and better conditions for the
busi ness of heal thy noney | endi ng.

The appalling indebtness which cripples our people is an

unhappy heritage of our economic system The bonded vyes-
terday, the yoke today, and the hope of tonorrow obligate
the State to spell out the future tense of the rural human

order and to focus on the legislative strategies of allevia-
tion before the backlash of social confusion begins, and to
admi ni ster, through working nechani sns, and direct,

7--206SCl /77
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through social cybernetics, our disenchanted society into
fresh formulations of a free future. Wt hout such govern-

nment al measures of rural regeneration even the good noney-
| enders may have to fold up and the better businessmen w nd
up. The larger interests of Trade, Commerce and Intercourse
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whose. freedomis a constitutional normdemand that socia

order shall be preserved through | egi sl ative met hodol o-
gy, now radical, now reformatory but always notivated and
noderated by the felt necessities of the tinmes. To come to

humane terms with harsh realities by subjecting itself to
the reasonabl e, though unpal atabl e, regul ations of the Debt
Act and |i ke neasures or to face the adaptational break-
down where law ,may fail to keep order against those who
have nothing to | ose except their chains--this is the sort-

of soci ol ogi cal Hobson’s choi ce before the "money- | ender s’
of Maharashtra. The option is obviously the former and
t hat is the constitutional vindication of the inmpugned
legislation. Al  these laws, in thenselves nmarginal, are

part of the progranschrift for a New Deal which is the
cornerstone of the Constitution.

We have been-addressed many minor criticisns whi ch
have chopped little |logic and made out small discrimnations
but serious constitutional decisions go on ngjor considera-
tions,” not gossamner-web flinsiness. W have listened to
these neticul ous subnmissions but are not persuaded that we
shoul d even nmention themin our |ongish judgment.

A concl udi ng caveat. The poi gnant purpose of ending
exploitatire rural-urban lending to the weaker nenbers of
society is the validating virtue of this |legislation

viewed fromthe constitutional angle. But, as Shri Nariman
at sonme stage nentioned--and the | earned Attorney GCenera
al so concurred--nere farewel |l ‘to existing debts is prone to
prove a teasing illusion or pronm se of wunreality unless the
Adm nistration fills the credit gap by an easy, accessible
and needbased network of humane credit agencies, coupled

with enploynent  opportunities for the small man. The

experience of the. past has not inspired adequate confi-

dence. Aut horitative official pronouncenent; however, owns
t hat

“Arrangements so far rmade to. gi ve

credit and inputs (for rural credit) have had

only limted inpact. The problemis a vast

one and seens to be growing in size. Rur al

banks, «credit societies, farmers’ service

soci eties--all . these have to be strengthened

and their activities expanded. To give pur-
poseful direction to, this task and to ~ensure
that the interests of agriculturists and
farners, especially the small farner, are
| ooked after, there is need for an Apex Agri-
cul tural Devel opment Bank in I'ndia."

The | egislation we uphold is an added responsibility /on
the State. it shall be vigorously enforced with synpathy for
the victim class, lest the progressive  neasure. prove a
paper tiger. The cadres charged with enforcenent nust have
right orientation correct grasp and social “activism if this
law is not to | eave a yawning inpl enmentation
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gap. Hercics in court and hortation in the House nust / be
followed by effective enforcenment in the field. W state

this not because the State is not in great earnest--it
is--but because many a welfare legislation in the country
reportedly remains a cloistered virtue or slunmbrous in

ef fect. The finest hour of the rule of law is when | aw
di sciplines life and matches prom se with perfornmance. On
this note of hopeful valediction we wi nd up.

We disnmiss the appeals and the wit petitions, |eaving.

the parties to bear their costs, although we had at |east on
one occasion, sufficient provocation to make a different
di rection.
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P. H P. Appeal s di sm ssed
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