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Thi s appeal by special | eave has been preferred by State against the
judgnent and order dated March 28,1989 of Hi gh Court of Karnataka by
which the appeal preferred by the accused respondent Shariff was allowed
and the judgnent and order dated February 6, 1987 of Sessions Judge,
Bangal ore Rural District, Bangal ore, by which he had been convicted under
Section 302 | PC and had been sentenced to inprisonnment for |life was set
asi de.

The accused-respondent was charged under. Section 302 | PC for
havi ng comm tted murder of his wife Mineera Begum by pouring Kerosene
on her body and setting her on fire in his house at about 4.00 a.m on July
24, 1986.

The case of the prosecution in brief is that the narriage of the accused
wi th Muneera Begum t ook pl ace about 10 years back fromthe date of the
incident and thereafter they lived in the house of Madar Shariff, the el der
brot her of the accused. Sonetine thereafter the parents-in-law of the
accused gave hima site in the sane village where he built a house and
started living there. The deceased Miuneera Begum ‘'gave birth to three
children and the el der one PWB Rasheed was aged about '8 or 9 years. The
accused started ill-treating his wife after the birth of the 'third child and a
Panchayat was hel d wherein he was asked to behave properly and | ook-after
his wife. The accused was working as a | abourer and was earning his
livelihood by breaking the stones. The deceased was nmki ng "agarbattis" in
her house to nake sone extra noney. At about 4.00 a.m on July 24, 1986
the accused started quarreling with his w fe and demanded noney whi ch she
had earned sonetinme back by selling agarbattis. Thereafter he poured
ker osene on her and set her on fire by a matchstick. PW3 Rasheed (son of
the accused) saw the incident and ran to the house of his nmaterna
grandnot her PW1 Jaina Bi, who lived at a short distance away. Jaina B
and her son PW2 Syed Akbar (deceased' s el der brother) cane rushing and
saw that Miuneera Begum had sustained burn injuries-and the accused was
al so present there. Mineera Begum was then taken to the M ssion hospita
i n Habbagodi but the doctors advised that she should be taken to Victoria
Hospital in Bangalore. The police at Habbagodi hel ped themin arranging a
j eep on which Mineera Begum was taken to Victoria hospital, Bangalore
where she was adnmitted at about 9.30 a.m and was exam ned by PW12 Dr.

KM Nagabhushan. He exanmined the injuries of the deceased and adnitted

her for treatnent and a menmo was sent to Victoria Hospital Police Station
PW 11 BK Krishnappa, ASI then came to the hospital and recorded the
statenment of the deceased on the sane day. Another statement of the
deceased was recorded on 26th July, 1986. She however succunbed to her
injuries on July 31, 1986. After conpleting the investigation the Police
submi tted charge-sheet agai nst the accused-respondent and in due course the
case was commtted to the Court of Sessions. The prosecution examined in
all 15 witnesses and filed some docunents. The |earned Sessions Judge
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bel i eved the case of the prosecution and convicted the accused-respondent
under Section 302 | PC and sentenced himto inprisonnent for life. The
appeal preferred by the accused was allowed by the Hi gh Court and his
convi ction and sentence was set aside.

Shri M Veerappa, |earned counsel appearing for the State of
Kar nat aka has assail ed the judgnent and order of the H gh Court and has
submitted that the prosecution had adduced reliable evidence to establish its
case and the H gh Court has erred in discarding the testinony of the
wi t nesses and al so several dying declarations of the deceased which were
reliable and trustworthy and the reasons given for acquitting the accused are
whol Iy perverse and contrary to settled principles of |aw
Shri Ajay Kumar Jain, who appeared Anmicus Curiae for the accused-
respondent, has submitted that the evidence on record adduced by the
prosecution was wholly untrustworthy and in the facts and circunstances of
the case the dying declarations of the deceased could not be relied upon and,
therefore, the High Court was perfectly justified in acquitting the accused-
respondent. Shri Jain has further submitted that at any rate this was a case in
whi ch two views were possible and the H gh Court having taken a view in
favour of 'the accused and having acquitted him it will not be proper for this
Court to 'interfere with the inpugned judgnent and order and to convict the
accused.
In order to consider the contentions raised by the | earned counsel for
the parties, we will briefly refer to the evidence on record. PW1 Jaina Bi is
the not her of the deceased, Miuneera Begum She has stated that she had
given a small piece of land to the accused where he had constructed a house
and was living with his famly. This was about 1/4 furlong from her own
house. After the birth of the third child, the accused used to conpl ain that
the food items in the house were getting exhausted very quickly. He used to
beat the deceased quite often. A Panchayat was held in the village wherein
the accused was asked to treat his wife properly.  About two nonths before
the occurrence, the deceased went to her maternal uncle’ s house on account
of ill-treatnent of her husband. The accused t hen approached the nmenbers
of the Panchayat for bringing her back. The deceased was thereafter
virtually forced to come back and to start living with her husband. Sinilar
statenment has been given by PW2 Syed Akbar and PW 7 Baknu who are the
el der brothers of the deceased and PW6 Abdul Razak, a resident of the same
village. The testinony of these witnesses establishes the fact that the
accused had no love or affection for his wife and had been ill-treating her for
quite sonme tine.
On the factum of incident the prosecution exam ned PW3 Rasheed
who is the son of the accused-respondent and was aged about 8-9 years at
the time of the incident. He has stated that his father usedto beat his nother
al nost everyday. |In the night his brother, sister and parents slept in the
house. He woke up in the early norning and saw that hi s nother was
burning in fire and his father was standing there. He inmmediately ran to his
maternal uncle’s house to call him Thereafter his grandnother PW1 Jaina
Bi and maternal uncle PW2 Syed Akbar came to his house.
The npst inmportant evidence in this case is the series of statenents
gi ven by deceased Muneera Begumto different persons on severa
occasions. PW2 Syed Akbar has stated that his nephew PW 3 Rasheed
cane to his house at about 6.00 a.m on July 24, 1986 and infornmed hi mthat
his father had burnt his nmother. He then imediately rushed to the house of
his sister and inquired what had happened and then she said that her husband
had tied her hands and | egs, covered her nmouth and after pouring kerosene
had set her on fire. PW6 Abdul Razak resides in the prem ses of the
nosque in the same village. He has stated that when he was returning from
the nosque at 6.00 a.m after finishing the prayers, he saw a crowd near the
house of the accused. He went there and found Miuneera Begum i n burnt
condition and when he inquired as to how it had happened, she told that her
husband had tied her hands and | egs, poured kerosene and brunt her. She
could not raise any alarm as the accused covered her nmouth with a cloth.
PW7 Baknu is another brother of the deceased and was working in Hosur
stone quarry. According to his statenent he received informati on about the
i ncident at about 8 O clock and thereafter he reached Victoria Hospital the
same night. The deceased informed himthat her husband had tied her hands
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and | egs, poured kerosene and had set her on fire. No doubt PW2 Syed

Akbar and PW7 Baknu are real brothers of the deceased, but PW6 Abdu

Razak is not related to her in any manner. He is the Imamin the nosque.
There is no reason why he would give a false statenent in order to inplicate
the accused. PW 2 and 7 would not fabricate a story and falsely inplicate
the accused Shariff as he was also related to themas their brother-in-law. In
our opinion the testinony of these three witnesses is quite reliable and it
shows that the deceased Muneera Begum nade a statenent that her husband

had tied her hands and | egs and after pouring kerosene had set her on fire in
the nmorning of July 24, 1986.

As nentioned earlier the deceased Mineera Begum was taken to

Victoria Hospital, Bangalore for treatment. PW12 Dr. K M Nagabhushan

was posted as Assistant Surgeon in the aforesaid hospital and was worKking
as Casualty Medical Oficer.on July 24, 1986. He has stated that Mineera
Begum was brought to the hospital at about 9.30 a.m wth burn injuries by
her brother Syed Akbar. She gave her own statenent with regard to the

i ncident and stated that she sustained burn injuries when her husband poured
kerosene on her body and set her on fire in his house at about 4.00 aam He
has further stated that on exam nation he found her to be conscious and was
answering the questions properly and her orientation was good. After
exam ni ng-her he nmade the necessary entries in the Accident Register and

the relevant extract of the sanme have been proved by the w tness as Exh.
P12 and the sanme reads as under: -

"Patient says that she sustained burn injuries when her husband

Shariff thrown kerosene oil over her body in her house and

put fire to it on 24.7.86 at 4.00 a. m

There was a quarrel between her and her husband for the |ast
two days.

On examination patient is conscious. Pul se 86/ mnute.
CVS/ RS NAD

Answers wel |l to the question and orientation was good.
Br ought by Akbar (brother)

Ker osene snell over the body of the patient."

Besi des above two ot her dying declarations were recorded by Sub-

I nspectors of Police Station Victoria Hospital and Anekal Police Station on
July 24, 1986 and July 26, 1986 respectively. PW11 BK Krishnappa was

ASlI Victoria Hospital Police Station. H s statenent shows that after
receiving a neno from PW12 Dr. Nagabhushan-that ‘Muneera Begum was

admitted in the hospital with burn injuries, he made the necessary entry in
the general diary and went to the hospital. He sought perm ssion/fromPW5
Dr. Rangaraj an, who was on duty, to record the statenent of Mineera

Begum Thereafter in the presence of the Doctor he recorded her statenent
which is fairly a detailed one. |In her statenent she gave details about the
past conduct and behavi our of her husband | eading to an earlier conplaint at
police station against him She further stated that accused picked up a
quarrel on July 24, 1986, tied her hands and | egs and thereafter poured
kerosene and set her on fire. She also stated that she tried to raise an alarm
but the accused placed a cloth over her nouth. The dying declaration has
been quoted in extenso in the judgnent of the | earned Sessions Judge and it
is therefore not necessary to reproduce the sane here.

PW 14 Kumar Swany was posted as PSI at Anekal Police Station

He took over investigation of the case on July 26, 1986. He went to Victoria
Hospital on the sane day and after obtaining perm ssion fromPW5 Dr.
Rangar aj an, recorded the statenment of Mineera Begumwhich is Ex. P4. In

this statenment also she stated that for the last two years the accused was
abusi ng and beating her. She had nade a conplaint at police station and the
poli ce warned himto behave properly. Her husband was working as a

| abourer and she was al so naki ng some noney by naking agarbattis. On
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July 21, 1986 she had given Rs.100/- to him She al ongwith her husband

and children slept in the house on July 24, 1986 and at about 4.00 a.m in the
nor ni ng her husband pi cked up a quarrel and asked about some nore

noney. Then he poured kerosene oil over her and set her on fire. She tried
to scream but her husband gagged her nouth by a cloth. This statenent Ex.

P4 has al so been quoted in extenso in the judgment of the |earned Sessions
Judge and therefore we are not reproducing it here.

The accused in his statenent under Section 313 C.P.C. sinply denied

the case of the prosecution and alleged to have been falsely inplicated. He
however did not |ead any evidence in his defence.

The evi dence on record, gist of which has been given above, shows
that for the preceding tw years the accused Shariff had been ill-treating and
beating his wife Mineera Begum In this regard conplaints were made at
the Police Station and also with the Panchayat of the village who called the
accused and asked himto behave properly. The deceased was earni ng sone
noney from maki ng agarbattis but the accused forced her to part with the
same. Thus, the evidence shows that the relations between the accused and
his wife were far fromcordial and he had hardly any | ove and affection for
her.

The | ear ned Sessi ons Judge has held that |ooking to the age of PWB
Rasheed and some statenents made by himin his cross-examination, it
woul d be unsafe to conclusively rely on his testinony that he saw his father
standing in the house when the body of his nother was burning. At the
sane time placing reliance upon the testinony of PW1 Jaina Bi and PW?2
Syed Akbar that it was PW3 Rasheed who had gone and inforned them
about the incident, /'he has held that it would be reasonable to hold that PW
1 and PW2 went to the spot only after learning from PWB about this
incident. The Hi gh Court has conpletely discarded the testinony of PW 3.

In our opinion the view taken by the | earned Sessions Judge that it
woul d be unsafe to rely upon the testinmony of PW3 regarding the actua
factumof incident is not correct. A boy aged 8/9 years would be near his
not her and woul d be sl eeping in the sanme house where she was sl eeping.

There was no occasion for himto go to the house of ‘Jaina Bi and to sleep
with her. |If PW3 was not present in the house and was in the house of her
grand-nmother in the night in question, he could not have conveyed the

i nformati on about the incident .to PW1 and PW2 nor they would have cone

to know about the incident forthwith. If PW3 was present in the house he
was bound to witness the incident, nanely picking up quarrel by the accused
with his wife and setting her on fire. There was absol utely no reason why
PW3 woul d give a fal se statement against his-own father that he had tied the
hands and | egs of his nother and had burnt her. W are of the opinion that
the testimony of PWB is fairly reliable on the factum of the incident and the
sanme cannot be di scarded only on account of a stray sentence in his cross-
exam nati on where he has stated that when his nother caught fire he was in
his grand-nother’s house. The H gh Court did not examine the testinony of
this witness carefully and we find oursel ves unable to agree with the view
taken by it.

The ot her inportant piece of evidence against the accused is that of
dyi ng decl arations and the nost inportant one is that which was nade by
her to PW 12 Dr. KM Nagbhushan, Assistant Surgeon in the Victoria
Hospital, Bangalore. He was the first doctor to exam ne her when she
reached there at 9.30 a.m The witness has clearly stated that the deceased
gave her own statement with regard to the history and stated that she
sustai ned burn injuries when her husband poured kerosene and- set’ her on
fire on the same day at 4.00 a.m He recorded all these facts in the Accident
Regi ster and rel evant extract of the sane has been brought on record and
has been proved by himas Ex. P.12. There is absolutely no reason to
di scard the testinony of PW12, who is a responsi bl e government servant.
The other two dying declarations were recorded by PW 11 BK Kri shnappa
ASlI Victoria Police Station on July 24, 1986 and by PW 14 Kumar Swany,

PSI Anekal Police Station on July 26, 1986. These are fairly |ong dying

decl arati ons where she gave t he background of the incident and al so stated

the fact that the accused picked up a quarrel in the nmorning of July 24, 1986
and thereafter after pouring kerosene set her on fire. These two dying

decl arations were recorded in the presence of PW5 Dr. Rangaraj an who was
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Assi stant Surgeon in the Victoria Hospital at the relevant tinme. He nmade an
endor senent that the dying declaration was recorded in his presence and
thereafter he put his signature on the sane. He has nade a categorica
statenment that at the tine when the statement of the deceased was being
recorded on both the occasions, she was conscious and was in a fit condition
to nake a statenment. In our opinion the aforesaid three dying declarations
are wholly trustworthy and there is absolutely no reason at all to discard the
same. Though PW2 Syed Akbar and PW6 Abdul Razak, who reached the
spot in the village i mediately after the occurrence, have also stated in their
statements that the deceased told themthat it was the accused who had set
fire to her and their testinmony in our opinion is trustworthy, but even if we
do not take into consideration the aforesaid oral dying declaration of the
deceased, the three dying declarations referred to above, are quite sufficient
to fasten the liability upon the accused.

Now we may consider the reasons given by the H gh Court for
di scarding the dying decl arations. One of the nmain reason is that the police
officers PW11l and PW14 were not justified in recording the dying
decl arations thensel ves when the patient was in the Victoria hospital at
Bangal ore ‘and - t hey coul d have easily secured the services of a Magistrate to
record the sane. ~The second reason.is that the statenments recorded by PW
11 and PW14 are in a narrative formand the third reason is that the
deceased whil e nmaki ng the statenment was speaking in Kannada and Urdu
| anguages, but Exh. P11 and P4 have been recorded in Kannada | anguage
only. The High Court discarded the statenent of PW12 Dr. KM
Nagabhushan on the /ground that by the tinme her statenent was recorded, a
peri od of six hours had el apsed and as she had sustained 67% burn injuries,
it was not possible to accept that the deceased gave any statenent to him

The earliest case in which the law on the point of dying declaration
was considered in detail by this Court is Khushal Rao v. State of Bonbay
AR 1958 SC 22. The Court ruledthat it cannot be |laid dowmn as an absol ute
rule of law that a dying declaration cannot formthe sole basis of conviction
unless it is corroborated; each case must be deternined on its own facts
keeping in view the circunstances in which-the dying declarati on was made;
it cannot be laid down as a general proposition that a dying declaration is a
weaker kind of evidence than other pieces of evidence; a dying declaration
stands on the sanme footing as another piece of evidence and has to be judged
in the light of surrounding circunstances and with reference to the principles
governi ng the wei ghing of evidence. |t has been further held that in order to
pass the test of reliability, a dying declaration has 'to be subjected to a very
cl ose scrutiny, keeping in viewthe fact that the statement has been made in
the absence of the accused who had no opportunity of testing the veracity of
the statement by cross-exam nation. But once, the Court has cone to the
concl usion that the dying declaration was the truthful version as to the
circunst ances of the death and the assailants of the victim there is no
qguestion of further corroboration

In State of Utar Pradesh v. Ram Sagar Yadav AIR 1985 SC 416 the
Court speaking through Chandrachud CJ. held as under

"It is well settled that, as a matter of law, a dying
decl arati on can be acted upon wi thout corroboration. See
Khushal Rao v. State of Bonbay 1958 SCR 552: (AIR 1958 SC
22); Harbans Singh v. State of Punjab 1962 Supp. (1) SCR 104:
(AIR 1962 SC 439; Copal singh v. State of MP. (1972) 3 SCC
268 : (AR 1972 SC 1557). There is not even a rule of
prudence whi ch has hardened into a rule of law that a dying
decl arati on cannot be acted upon unless it is corroborated. The
primary effort of the Court has to be to find out whether the
dyi ng declaration is true. |If it is, no question of corroboration
arises. It is only if the circunmstances surrounding the dying
decl aration are not clear of convincing that the Court may, for
its assurance, | ook for corroboration to the dying
decl arati on"

In K. Ramachandra Reddy & Anr. v. The Public Prosecutor 1976 (3)
SCC 618 it was held that a great solemity and sanctity is attached to the
words of a dying man because a person on the verge of death is not likely to
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tell lies or to concoct a case so as to inplicate an innocent person yet the
Court has to be on guard against the statenent of the deceased being a result
of either tutoring, pronpting or a product of his imagination. It was further

hel d that the Court nust be satisfied that the deceased was in a fit state of
mnd to make the statement after the deceased had a clear opportunity to
observe and identify his assailants and that he was maki ng the statenent
wi t hout any influence or rancour. Once the Court is satisfied that the dying
declaration is true and voluntary it can be sufficient to found the conviction
even without any further corroboration. |In Pothakanmuri Srinivasulu v. State
of AP 2002 (6) SCC 399 it has been held that if the deceased nmade st atenent
to the witnesses and their testinony is found to be reliable the same is
enough to sustain the conviction of the accused. In Mafabhai Nagarbha
Raval v. State of Gujarat AR 1992 SC 2186 it was held that the Doctor who
has exam ned the victi mwas the nost conpetent witness to speak about her
condi ti on.

It is true that PW11 and PW 14 were Police personnel and a
Magi strate coul d have been called to the hospital to record the dying
decl aration of Mineera Begum however, there is no requirenent of |aw that
a dying decl aration nust necessarily be made to a Magi strate. In Bhagirath
v. State of Haryana AR 1997 SC 234 on receiving nessage fromthe
hospital that a person with gun shot injuries had been adnmitted a head
constabl e rushed to the place after nmaking entry in the police register and
after obtaining certificate fromthe doctor about the condition of the injured

took his statement for the purposes of registering the case. It was hel d that
the statenment recorded by the head constable was adm ssi ble as dying
decl arati on. Simlar view was taken in Munnu Raja & Anr. v. State of

Madhya Pradesh 1976 (2) SCR 764, wherein the statenment nmade by the
deceased to the investigating officer at the police station by way of First
I nformati on Report, which was recorded in witing, was held to be
adm ssi bl e in evidence.

The other reason given by the H gh Court is that the dying
decl arati on was not in question-answer form ~Very often the deceased is
nerely asked as to how the incident took place and the statenent is recorded
inanarrative form |In fact such-a statenent is nore natural and gives the
version of the incident as it has been perceived by the victim The question
whet her a dying decl aration which has not been recorded in question-answer
formcan be accepted in evidence or not has been considered by this Court
on several occasions. |In Ram Bihari Yadav v. State of Bihar & Os. (1998)
4 SCC 517, it was held as follows :

"I't cannot be said that unless the dying declarationis.in
guestion-answer form it could not be accepted. Having regard
to the sanctity attached to a dying declaration as it comes from
the nmouth of a dying person though, unlike the principle of
English | aw he need not be under apprehension of death. It
shoul d be in the actual words of the maker of the declaration
CGeneral ly, the dying declaration ought to be recorded in the
form of questions and answers but if a dying declaration is not
el aborate but consists of only a few sentences and is in the
actual words of the maker the nere fact that it is not in
guesti on-answer form cannot be a ground against its
acceptability or reliability. The nental condition of the maker
of the declaration, alertness of mnd, nmenory and
under st andi ng of what he is saying, are matters which can be
observed by any person. But to | end assurance to those
factors having regard to the inportance of the dying
declaration, the certificate of a nedically trained person is
i nsi sted upon. ."

I n Padmaben Shamal bhai Patel v. State of Gujarat 1991 (1) SCC 744
it was held that the failure on the part of the medical men to record the
statenment of the deceased in question and answer form cannot in any manner
af fect the probative value to be attached to their evidence. Thi s view was
reiterated in State of Rajasthan v. Bhup Ram 1997 (1) Crimes 62 and Ja
Prakash & Ors. v. State of Haryana 1998 (7) SCC 284.
We are a little surprised that the H gh Court took the view that having




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 7 of

7

regard to the nature of injuries sustained by the deceased she could not have
been in a position to make a statenment. PW 12 Dr. KM Nagabhushan

clearly recorded in the Accident Register that the patient was consci ous, her
orientati on was good and that she answered well to the questions. He also
noted that her pulse was 86/ mnute, CVS/RS was NAD. PW5 Dr.

Rangar aj an before whomthe statements of the victimwere recorded by PW

11 and PW 14 on 24th and 26th July, 1986 respectively deposed that she was
able to speak. He clearly stated that it is not true that the victimwas not in a
condition to nmake statenent or that she was unconscious. In view of this
clear statenent of the Doctor that the victimwas in a position to nake a
statement, the Hi gh Court, in our opinion erred in discarding the dying

decl arations merely on the basis of her injury report and post-nortem

exam nati on report. PW4 Dr. KH Manjunath who had perforned the post-
nortem exam nation, had nmerely stated that he was not in a position to say
if the victimwas in a position to talk after sustaining the injuries and till she

di ed. The [ ast ground given by the High Court is regarding the |Ianguage
spoken by the deceased. ~PW5 Dr. Rangarajan has stated in para 2 and 3 of
his statenment that the victimwas answering in Kannada | anguage in which
| anguage her statenent was recorded by PW11 and PW14. W are
therefore of the opinion that the view taken by the High Court is wholly
perverse and al'so contrary to settled principles of |aw and therefore cannot
be sust ai ned.

In the result the appeal succeeds and is hereby allowed and the
i mpugned judgnent and order of the High Court is set aside and that of the
| earned Sessions Judgeis restored. The accused-respondent shall surrender
and undergo the sentence inposed by the | earned Sessions Judge. The Chi ef
Judi ci al Magistrate concerned shall take inmmediate steps to take the
accused-respondent i n custody. Shri~Ajay Kumar Jain, |earned Advocate,
who appeared Am cus Curiae has rendered val uabl e assi stance in deci ding
this case and we are behol den to him




