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ACT:

West Bengal Prem ses Requisition and Control (Tenporary
Pr ovi si on) Act 1947- \Wet her the State Governnent’ s
requi sition of the building under ~ the 1947 Act for
i ndefinite periods by renewing the said tenporary Act itself
amounts to indirect ‘acquisition of property under the Land
Acqui sition Act and hence the exercise of power under the
1947 Act is inproper and” mal af i de- West Bengal Land
Acqui sition Act, Section 49 (1).

HEADNOTE

The petitioner is the |lessee of the prem ses No. 7/1A-
D, Lindsay Street, Calcutta which is situated in an
i mportant comercial locality of Calcutta. The ground fl oor
and nezzanine floor of the said prem ses were requisitioned
by Government for establishing min Sales ~Show room of
respondent No. 4, nanely west Bengal Handicrafts and
Devel opnent Corporation Ltd., by an order of requisition No.
21/ 58- Regn. dated 25.2.1958 under the West Bengal Preni ses
Requisition and Control (Tenmporary Provision) Act 1947.
Though this Act itself is a tenporary Act, this has been
renewed from time to time, the last one renewing it upto
31st March, 1985.

Aggri eved by the piece-neal extension of the 1947 Act
and the requisitioning of his prenmises since 1985, the
petitioner challenged the same by a petition under Article
32 of the Constitution and contended that (a) ‘the West
Bengal prenises Requisition Control (Tenporary Provision)
Act 1947 cannot be converted into permanent Act and
therefore requisition of his prem ses cannot be a pernmanent
requisition ; (b) Requisitioning the property in this nmanner
for nore than 25 years anpbunts to indirect acquisition of
the property and is a fraud upon the power; and (c) It
violates both Articles 14 and 19 (1) (9 of the
Constitution, since the petitioner who hinmself requires the
prem ses for his own business is prevented from using.

Di sposing of the petition, the Court
N

HELD: 1. There are significant differences between
"requisition” and ’'acquisition’. Normally the expression
requisition is taking possession of the property for a
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limted period in contradistinction to acquisition. This
popul ar nmeani ng has to be kept in nmnd in judgi ng whether in
a particular case there has been in fact any abuse of the
power . The di stinction bet ween "requisition’ and
"acquisition is also evident fromEntry 42 in List Il of
the Seventh Schedule, Original Article 31 clause (2) of the
Constitution recognised the distinction between conpul sory
acquisition and requisition of the property. The two
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concepts are different; in one title passes to the acquiring
authority, in the other title remains wth the owner, the
possession goes to the requiring authority. One is the
taking over of the title and the other is the taking over of
the possession. Thus the orders of requisition and
acquisition have different consequences and affect the
owners concerned in different manners. But the State has the
power both of requisition as well as acquisition, subject to
one condition that is the property acquired or requisitioned
nust be for public purpose; Mangilal Karwa v. State of
Madhya Priadesh, AR 1955 Nagpur p. 153 at p. 157 approved,
Chiranjit Lal —Chowdhury v.© The Union of India and others
[1950] | SCR p. 869 referred to. [695H G 696A-B]

2. Under Section 49 (1) of the Land Acquisition Act,
1942 as anended by the Wst Bengal Act 32 of 1955, even a
part of the building or a house can be acquired provided the
conditions nmentioned and the procedure specified therein are
followed and there is no absolute bar to the acquisition of
a part of a house or ‘a building. [697F]

3:1 1t wll not be correct to say that in no case can
an order of requisition for permanent purpose be made but in
a situation where the purpose of requisitioning the property
is of a permanent character and where the ~CGovernnent has
al so the power and the opportunity to acquire the property
or a part thereof especially upon the fulfilnment 'of the
conditions of section 49 (1) of the Land Acquisition Act (as
amended by the West Bengal Act) to the extent applicable, if
the Government chooses not to (exercise that power nor
attenpts to exercise that power to achieve its purpose, than
that will be bad not because the Government would be acting
wi t hout power of requisition but the Government mnight be
acting in a bad faith. In other words, if there is power to
acquire as also the power of requisition and the purpose is
of permanent nature by having the property or a part thereof
for the Government then in such case to keep the property
under requisition permanently m ght be an abuse of the power
and a colourable exercise of the power not because the
CGovernment |acks the power of requisition but because the
CGovernment does not use the other power of acquisition which
will protect the rights and interests of the parties better.
[697H, 698A-C

3:2 Were one is repository of two powers that is power
of requisition as well as power of acquisition qua the same
property and if the purpose can equally be served by one
whi ch causes | esser inconvenience and danmage to the citizen
concerned unless the repository of both the powers suffers
fromany insurnmountable disability, wuser of one which is
di sadvantageous to the citizen w thout exploring the use of
the other would be bad not on the ground that the Governnent
has no power but on the ground that it will be a msuse of
the power in | aw. [698D E

3:3In the instant case, it is indisputably true that
(a) The purpose of requisition is a public purpose; and (b)
That the only part of the building nanely one room has been
requi sitioned for the show room but the prem ses in question
has remai ned under requisition for over 25 years and the
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pur pose of having the premises in question is of a permanent
and perennial nature. But that by itself wthout anything
nore woul d not enable the court to draw
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the inference that the exercise of the power was bad
initially nor, would be continuance of the requisition
became mal afide or colourable by nere lapse of tine. 1In
order to draw such an inference some nore material ought to
have been placed before the Court. In the circunstances the
conti nuance of the requisitioning of the premises in
guestion nmust be permitted subject to fulfilment of the
conditions nmentioned. [698H F]

JUDGVENT:
ORI G NAL JURI.SDI CTION: Wit Petition No. 11222 of 1983.
(Under article 32 of the Constitution of India)

Soli /J. Sorabjee, Gopal Subramanyam L. P. Agarwala, R
P. Singh, N P. Agrwala and V. Shekher for the Petitioner

F. S. _Nariman, Rathin Das for Respondent Nos. 1 & 2.

S. N Kacker, D. K Sinha and J. R Das for Respondent
No. 3.

The Judgrment of the Court was delivered by

SABYASACHI MUKHARJI, J. This is an -application under
article 32 of the Constitution of India. Notice was issued
and the respondents have filed counters -and have nmade
submi ssions on the application. The petitioner is the | essee
of the premises No.. 7/1 A-D Lindsay street, Calcutta which
is situated in an inmportant comercial locality of Calcutta.
The ground floor and nezzanine floor of prem ses No. 7/1-D
Li ndsay Street, Calcutta were requisitioned by Governnent of
West Bengal by order of requisition No. 21/58 Regn. dated
25t h February, 1958 which was substituted by requisition
order No. 123/60 Regn. dated 10th Novenber, 1960 issued
under the West Bengal Premises Requisition and  Contro
(Tenporary Provision) Act, 1947, hereinafter called the said
Act for establishing main Sal es showoom of respondent No. 4
herein which is the Wst Bengal Handicraft and devel opnent
Corporation Limted (a Wst Bengal Governnent -undertaking).

The area wunder requisition is 2521 sqg. ft - on ground
floor and 1677 sq. ft. on nezzanine floor —aggregating to
4198 sq. ft. The rent conpensation payable under the said
Act was fixed by the Land Acquisition Collector, Calcutta on
or about 31st March, 1959 at Rs. 1, 450-per nonth inclusive
of taxes and repairs with effect from 10th June, 1958 whi ch
was ultimately nodified to Rs. 2,500- per month by the High
Court of Calcutta. It is alleged on behalf
689
of the petitioner that in fixing the nonthly conmpensation
for acquisition by Land Acquisition Collector, “the Hgh
Court in appeal took into consideration the rate prevailing
in the year 1958, being the year in which the requisition
took place. A showoom of respondent No. 4 has been set up
t here.

The contention of the petitioner is that fromthe very
begi nning the State Government had the intention of keeping
the said requisitioned pren ses permanently. The petitioner
contends that the State CGovernnent had anple power to
acquire the said property under the Land Acquisition Act at
the time of issue of order of requisition. In spite of power
to acquire the prenmises in question, the State Governnent
resorted to requisition the same wth the intention of
permanently acquiring property in an indirect manner thereby
the State Government has acted in inproper exercise of
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powers and authority and has not exercised the power
bonafi de, alleges the petitioner

The petitioner further alleges that the object is
clearly to avoid the obligation to pay reasonabl e
conpensation for acquisition and instead thereof continue
occupying the area by paying nomnal nonthly rent as
conpensation. Therefore, according to the petitioner, the
order of requisition has been passed for extraneous purpose
and is arbitrary and nalafide. The petitioner also alleges
that according to the present letting value prevailing in
the market, the value would be over Rs. 43, 668-approxi mately
per nonth. W are, however, in this application not
concerned wth that controversy. The petitioner has
submitted that requisition can be for tenporary period and
for a tenporary purpose, and the State Governnent under the
garb of requisition has really acquired the property and has
avoi ded the obligation to pay conpensation for acquiring the
property which will be over Rs. 29 |akhs.

According to the petitioner, the Wst Bengal Act of
1947 which ~was intended to remain in force for a short
tenmpor ary peri-od does not contain any provision for revision
of rent. The said Act cane into force on or about 1st
January 1948. The said Act <contains no provision for
acqui sition of any property but deals sol ely with
requisition of property for making tenporary provision. The
sai d Act by various Acts has been renewed fromtinme to tineg,
the last of such renewal as per avernents has been extended
upto 31st March, 1985. It is further the 'case of the
petitioner that the said
690
Act cannot be converted into a pernanent Act and there
cannot be a pernmanent requisition

According to the petitioner, by this process the
property in question has been kept under requisition for 25
years. This, it was submitted, is a fraud upon the power.
According to the petitioner, the State Government had the
option of acquisitioning the property. The State Governnent
had al so full know edge that the possession of the 'said area
was required for a pernmanent purpose or at |east for an
indefinite period i.e. for setting up a showroom and in
spite of the same did not choose to acquire the property but
arbitrarily issued the order of requisition under the said
Act. Petitioner states a that he requires the prenmises in
guestion to carry on his own business and the said right is
being interfered with and therefore i nfringes upon
petitioner’s fundanental right. The petitioner contends that
it violates both article 14 and article 19(1)(g) of the
Constitution. There are various allegations about damages
bei ng done to the prem ses in question. W are not concerned
in this application with the said allegations.

The petitioner prays for an order of derequisition of
the prem ses.

On behalf of the respondents, the nmain contention is
that the said Act has been renewed from time to tinme and
there is no limtation to the power of requisition except
that the sanme must be for public purpose. According to the
respondents, the purpose in this case is indubitably a
public purpose and that public purpose remmins. The
respondents contend that there is no limtation on the
exerci se of that power.

On behalf of the applicant, reliance was placed on the
decision of this Court in H D. Vora v. State of Maharashtra
and Os. (Gvil Appeal No. 1212 of 1984) -judgnent delivered
by my | earned brother Bhagwati to which | was a party. There
the question as was posed by Bhagwati, J. was whether an
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order of requisition of premses can be continued for an
indefinite period of time or it nust necessarily be of
temporary duration. The case discussed the other contention
and repelled the attack on the order of requisition on the
ground that the order of requisition did not set out the
public purpose for which it was made. It was noted by us in
t he
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decision of H D. Vora that the Hi gh Court had held that no
mat eri al was placed before it to show what was the public

purpose for which the order of requisition was nade and in
fact there was no denial on the part of the state governnment
or the appellant of the avernent nade on behalf of the third
respondent that the appellant in that case was neither a
governnment servant nor-a homnel ess person for whomthe order
of requisition was purported to have been made. W found
that the view taken by the H.gh Court was well-founded and
it was ~ not possible to hold onthe material before us that
the order of requisition was made for public purpose. On
behal f of _the appellant, however it was contended that the
order of requisition in that case -was challenged after a
| apse of over 30 years and as such that challenge was |iable
to be dismssed but this Court in Vora's case relied on
anot her ground nanely, that an order of requisition was by
its very nature tenporary in character and could not endure
for an indefinite period of tinme in the facts of that case,
and the order of ' requisition in that case therefore ceased
to be wvalid and effective after ~the expiration of a
reasonabl e period of time and that it could not, under any
circunstance, continue for a period o over 30 years.
Brot her Bhagwati noted the difference recognised by |aw
between "requisition" and "acquisition®™ and’it was further
stressed that where acquisition under Land Acquisition Act,
1894 was possible, the Governnment under guise of requisition
could not continue to use the property under requisition for
an indefinite period of time thereby in substance. acquiring
the property because that woul d be m suse by the Governnent
of its powers. It was observed in that case that if the
Government wanted to take over- the property for an
indefinite period of tine, the government should acquire the
property but it could nor use the power of requisition for
achi eving that object. In those circunstances it ~was
observed that the power of requisition was exercisable by
the government only for a public purpose which was  of
transitory character, if the public purpose for which the
prem ses were required was a perennial one or of permanent
character from the very inception, no order could be passed
requi sitioning the prem ses and in such a case the order of
requisition if passed would be fraud upon the statute, for
the government would be requisitioning the property’ when
really speaking it wanted the property for acquisition, the
object of taking the property being not transitory but
permanent and in such circunstances it was held that an
order of requisition for a period of such a long tine as 30
years as it had happened in that case nade the order of
requi sition
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bad. Relying mainly on the aforesaid basis and the facts
alleged in this case, on behalf of the petitioner it was
urged before us that the order of requisition was bad and
arbitrary.

On behalf of the respondents, however, attention was
drawn to a decision of this Court in the case of Collector
of Akola and Ors. v. Ramachandra & Ors a decision of a Bench
of three |I|earned judges, There, the land owned by the
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respondents was requi sitioned under the Bonbay Land
Requisition Act for a public purpose viz,, for establishing
anew village site to resettle victims of flood. The
respondents filed a wit petition in the H gh Court
challenging the validity one extended until then upto 1963,
the power to requisition thereunder would be wth the
government only during the time that it subsisted: so an
order passed for a permanent purpose could not be in the
contenplation of the Act. The H gh Court accepted the
objection and quashed the order. It was held by this Court
in appeal that the power of requisition under the Act could
be exercised whether the public purpose was tenporary or not
and the exerci se of that power for the purpose of
rehabilitation of flood sufferers was neither in abuse of
the power nor unjustified under the Act. The words "for any
public purpose" in Section 2(1) were wi de enough to include
any purpose of whatever nature and did not contain any
restriction regarding the nature of that purpose. It placed
no limtation  on the conpetent authority as to what ki nd of
public purpose should be for the valid exercise of its power
nor did it confine the exercise of that power to a purpose
whi ch was of tenporary nature. The Court observed that there
was no antithesis between the power to requisition and the
power of comnpul sory acquisition under Land Acquisition Act.
Nei ther of the two /Acts contai ned any provisions under which
it could be said that if one was acted upon, the other could
not be.

In that case the facts were that the governnent nade an
order of requisition under tenporary Act for rehabilitating
the flood victinms and also initiated proceedi ngs under the
Land Acquisition Act 1 of 1894 in respect of those very
| ands and issued a notification under Section 4 thereof. It
was contended that the action of the governnent was bad.

The only question which wasargued in that case was
whet her an order of requisition could be made for a
per manent pur pose.
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The order of requisition in that case was chall enged on the
ground that the purpose for which the order of requi'sition
was made, nanely rehabilitation of flood affected victinmns,
was a permanent purpose and the order of requisition was
therefore bad from its inception, since an order of
requisition could be made only for a tenporary purpose. The
argunent of the petitioner who challenged the —order  of
requisition was, inter alia, that the conpetent authority
had no power to invoke the Land Requisition Act inasnmuch as
the purpose for which it was exercised was of a permanent
character. This argument appealed to the Hi gh Court and the
H gh Court hel d that the order of requisition was
"unjustified under the Bonbay Land Requisition Act". It was
only this argunent which was considered by this Court and
this is howthis Court formulated in that case the question
for its decision: "The only question arising in this appea

thus is whet her the Act aut hori ses an or der of
requisitioning even if the purpose for which it is nmade is
not a tenporary purpose ?" This Court held that the only
restriction inposed by the statute on the power of
requisition conferred on the State Governnent was that this
power could be exercised " Only for a purpose which is a
public purpose” and "on the face of it the sub-section does
not contain any express limtation to the power to
requisition, the only limtation being that an order
thereunder can be passed for a public purpose only" and
there is no inplied limtation that the requisitioning
authority has no power thereunder to pass an order where the
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purpose is not tenmporary". This Court said that the prenises
requi sitioned "my be used for a tenporary purpose or for a
purpose which is not tenporary in nature", and added that
the power of requisition is not" restricted to a tenporary
purpose only". No question was raised before this Court in
that case as to whether an order of requisition can continue
for an indefinite duration. The argunent before this Court
in HD. Vora's case was not that the order of requisition
was initially bad, when nade, on the ground that it was for
a purpose which was a permanent purpose. It fact, no one
contended that the purpose of housing honeless person was
not a tenporary purpose but a permanent purpose and
therefore the order of ‘requisition was bad. The principa

argunent advanced was that. though the order of requisition
was good when rmade, it ceased to be valid and effective,
because it <could not legitimately be continued for an
indefinite length ~of time. The order of requisition in that
case had been allowed to continue for a period of al nost 30
years and that is why this Court said that the order of
requi siti'on-had ceased to be
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valid and effective and the  prem ses nust therefore be
derequisitioned. It is no doubt true that some observations
have been made in ‘the judgnent in that case with regard to
the permanent or tenporary character of the purpose for
which an order of requisition could be nade and to that
extent what is said in that judgment may have to be slightly
nodi fi ed, but the principal decision in that case was that
an order of requisition is by its very nature tenporary in
character and cannot - be allowed to continue for an
indefinite length of tinme, because then it would tantanount
to an order of acquisition and would anmount to a fraud on
the exercise of the power of requisition, especially where
there is no inmpedinment in making  the acquisition  and no
effort was nade to acquire, nust be regarded as a correct
enunci ation of the law which does not in any way conflict
with what was laid down in the case of Collector of Akola v.
Ramachandra (supra). The latter  decision nerely laid down
that an order of requisition can be made for a permanent
purpose while the for mer dealt wth a totally different
guestion, nanely, whether, whatever be the character of the
purpose for which an order of requisition was made, the
guestion was, could the order of requisition be continued
for an indefinite length of tine and it was held that the
order of requisition would cease to be valid and effective
after the expiration of a reasonable period of tinme, even if
it was valid when made, and what, in the circunstances of a
gi ven case woul d be a reasonabl e period of time would depend
on the facts and circunstances of the case. There is
therefore no contradiction between the decision in Collector
of Akola v. Ramachandra and the latter decision.-in H D

Vora' s case.

It may not be inappropriate to note that there are
significant di fferences bet ween "requisition’ and
"acquisition’. These have different |egal consequences and
these affect the owners concerned in different manners. But
the State has the power both of requisition as well as
acquisition, subject to one condition, i.e., the property
acquired or requisitioned must be for public purpose. In the
"Wrds and Phrases Judicially Defined" by Roland Burrows
K.C. Vol. 4 at p. 562, it was observed that the word
"requisition’ was not a termof art and does not cannot the
sanme state of things in every particul ar case.

In the Fourth Edition of Stroud s Judicial Dictionary
at page 2355, it has been mentioned that 'requisition’ is as
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foll ows: -
695
"Requisitioning’ is not a termof art and has
di fferent neanings. |Its usual rmeaning is nothing nore
than hiring wthout taking the property out of the
owner al though the owner has no alternative whether he
will accept the proposition of hiring or not. It may,

however, involve the taking over of the actua
domination of a chattel (The Steaua Ronmana (1944)
P. 43).

"Requi sitioned house"; "requisitioned | and" Stat.

Def., Requisitioned Houses and Housi ng (Anendnent) Act

1955 (c.24), s. 18 (1)."

In the case of Mangilal Karwa v. State of Mdhya
Pradesh, it was observed as foll ows: -

“I'f the term “"requisition’ has acquired any
technical meaning during the two World Wars it has been
used in for the sense of taking possession of property
for the purpose of the State or for such purposes as
may be specified in the statute authorizing a public
servant to take possession of private property for a
speci fied pur pose f or a limted peri od in
contradistinction to acquisition of property by which
title to the property gets transferred from the
individual to’ the State or to a public body for whose
benefit the property is acquired. 1n "requisition the
property dealt with is not acquired by the State but is
taken out of the control of ~the owner for the tine
being for certain specified purposes. Even for this
limted purpose, however, the owner becomes entitled to
conpensati on, because ’'requisition’ ~of the property
amounts at least to a tenporary -deprivation of the

property."
Thus, normally the expression ’'requisition is taking
possessi on of the property for a limted period in

contradi stinction to "acquisition’ . This popul ar neani ng has
to be kept in mnd in judging whether in a particular case,
there has been in fact any abuse of the power.

Orders of requisition and acquisition have different
consequences. These have been noted by this Court” in the
observati ons of Mikherjea,
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J. in the decision in the case in Chiranjit Lal Chowdhury v.
The Union of India and Others and the distinction between
"requisition’ and 'acquisition’ is also evident fromEntry
42 in List 11l of the Seventh Schedule. Original Article 31
clause (2) of the Constitution recognised the distinction
bet ween ' conpul sory acquisition’ and ’'requisition’ of the
property. The two concepts are different: in one title
passes to the acquiring authority, in the other /'title
remains with the owner, the possession goes to the‘requiring
authority. One is the taking over of the title and the other
is the taking over of the possession.

It was further contended on behalf of the respondents
that part of the premses i.e. one roomas in the instant
case before wus, cannot be acquired. Therefore the ratio of
the decision inthe case of H D Vora wuld not be
appl i cabl e because there was no power to acquire the
prem ses in question. Secondly, it was urged that the
petitioner in the instant case was not the owner of the
property at all and the question of acquisition of the
requi sitioned premses does not arise at all. It was,
thirdly, contended that it was not possible in the facts and
circunmstances of the case to get any other alternative
accommodati on for the showoom of the State Handicraft and
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Devel opnent Corporation which indisputably is a public
purpose. It was enphasised that the Wst Bengal Prenises
Requi sition and Control (Tenporary Provision) Act, 1947 does
not contain any power to acquire the premi ses in question

The main thrust of the argunent was that section 49 (1)
of the Land Acquisition Act, 1894 provides:

"The provisions of this Act shall not be put in
force for the purpose of acquiring a part only of any
house, manufactory or other building, if the owner

desire that the whole of such house, manufactory or

bui | di ng shall be so acquired."

In other words it was urged that this provision alnpst
prevents the acquisition of a part of a house or buil ding.

It may be pointed out that section 49 (1) of the Act
has been anended so far as West Bengal is concerned by the
West Benga
697
Act 32 ~of 1955 “with effect from 20.10.1955 and the anmended
section 49 (1) so far as Calcutta is concerned runs thus:

"Section 49 (1): The provisions of this Act shal
not be put in force for the purpose of acquiring the
part only of any house, manufactory or other building,
if the acquisition of the part will render the full and
uni mpai red use of the remaining portion of the house,
manuf actory or building inpracticable.

Provided that, if any question shall arise as to
whet her the part proposed to be acquired will render
the full and uninpaired use of the renmaining portion of
the house, manufactory or ~building inpracticable, the
Col I ector shall refer —the determ nation of such
guestion to the court and shall not take possession of
such part until after the question has been deternm ned.

In deciding on such a reference the Court shal
have regard only to the question  whether the Iand
proposed to be taken is reasonably required for the
full and uninmpaired use of the remaining portion of the
house, manufactory or building."

The aforesaid provision suggests that even a 'part of a
buil ding or a house can be acquired provided the conditions
mentioned and the procedure specified therein are foll owed
and there is no absolute bar to the acquisition of a part of
a house or a building as suggested by the counsel for the
respondents.

In view of the decisionin the case of H D Vora in
the light of the decision of this court rendered by Bench of
three Judges in Collector, Akola and Ors. v. Ramachandra and
Os. (supra) and bearing in mnd the distinction between
"requisition’ and ’'acquisition’ as also the provisions of
West Bengal amended section 49 (1) (quoted above), the
correct position in law would be that it will not be correct
to say that in no case can an order of requisition for
per manent purpose be made but in a situation where the
purpose of requisitioning the property is of a permnent
character and where the Covernment has also the power and
the opportunity to acquire the property or a part thereof
especially upon the fulfil-
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ment of the conditions of section 49 (1) of the Land
Acqui sition Act (as amended by the West Bengal Act) to the
extent applicable, if the Governnment chooses not to exercise
that power nor attenpts to exercise that power to achieve
its purpose, then that wll be bad not because the
CGovernment would be acting w thout power of requisition but
the CGovernment might be acting in a bad faith. In other
words, if there is power to acquire as also the power to
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requi sition and the purpose is of permanent nature by having
the property or a part thereof for the Governnment then in
such case to keep the property under requisition permanently
m ght be an abuse of the power and a col ourabl e exercise of
the power not because the a CGovernnent |acks the power of
requi sition but because the CGovernnent does not use the
ot her power of acquisition which will protect the rights and
interests of the parties better.

Where one is repository of two powers that is power of
requisition as well as power of acquisition qua the same
property and if the purpose can equally be served by one
whi ch causes | esser inconveni ence and danmage to the citizen
concerned unless the repository of both the powers suffers
fromany insurnmountable disability, wuser of one which is
di sadvantageous to the citizen w thout exploring the use of
the other would be bad not on the ground that the Governnent
has no power but on the ground that it will be a msuse of
the power in | aw.

It is true that the purpose indisputably in the instant
case is a public purpose. It is also true that the only part
of the building nanmely one room has been requisitioned for
the show roombut the prenises in question has renained
under requisition for over~ 25 years and the purpose of
having the prem ses in question is of a pernmanent and
perenni al nature. /But - that by itself wthout anything nore
woul d not enable the court to draw the inference that the
exercise of the power was bad initially, -nor would the
conti nuance of the requisition becone nmala fide or
col ourable by nere |apse of time. In order to draw such an
i nference some nore material —ought to have been placed
before the court. In the circunstances after having heard
counsel on either side fully we feel that “the follow ng
woul d be an appropriate order to be made in the  instant
case:

1. The inmpugned requisition order is wupheld but the
conti nu-

699
ance of the requisition of the premises in question is
permtted subject to the conditions nentioned hereinafter.

2. The Covernnment is directed to take steps to acquire
premises in question by conplying wth the -conditions
mentioned and by following the procedure prescribed in
section 49 (1) of the Land Acquisition Act, 1894 as
substituted for the State of West Bengal by the West Benga
Act 32 of 1955 and if possible issue an appropriate order
acquiring the sane if Government wants the continued use of
the prem ses. Such steps should be conpleted within a period
of three years from today.

3. If, however, there are insurnmountable difficulties
in acquiring the prem ses wunder section 49 (1), the
Covernment will be at liberty to apply to this court for
appropriate directions.

4. W al so hope that the Government woul d take steps to
acquire any alternative property or premses under  Land
Acqui sition Act, 1894 in view of the fact that the purpose
of the GCovernnment is nore or |ess permanent and such steps
shoul d al so be taken not beyond a period of three years as
af or esai d.

5. If the aforesaid conditions or directions are not
conplied with, the petitioner wll also be at Iliberty to
apply to this court for appropriate directions in accordance
with | aw.

6. In the nmeantine, the parties are at liberty to nake
any appropriate application for the enhancenment of rent or
conpensation in accordance with law, if they are so entitled
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to, and this will also not prejudice the parties from
proceeding with any suit for danmages etc. that nmay be
pendi ng.

The parties will pay and bear their own costs.

The application is di sposed of accordingly.

ClVIL ORIG NAL JURI SDI CTI ON: Review Petition No. 641 of
1984.

O der
in
Wit Petition No. 11222 of 1983.
dated 15th April 1985

Since it has been brought to our notice (which should
have been done when the natter was heard) that the West
Bengal Act 32 of 1955 is not applicable to the facts of the
case, we direct that any reference to that Act wherever it
occurs shall be deleted and in particular, in para 2 of the
order portion of our Judgnent. we delete the words "as
substituted for ~the State of West Bengal by the West Benga
Act of = 1955". The rest of the order stands. The Review
Petition 'is disposed of accordingly.

S R Appeal dism ssed.
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