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PETI TI ONER
H GH COURT OF JUDI CATURE AT BOVBAYTHROUGH | TS REG STRAR

Vs.

RESPONDENT:
SHI Rl SHKUMAR RANGRAO PATIL & ANR

DATE OF JUDGVENT: 30/ 04/ 1997

BENCH
K. RAVASWAMY

ACT:

HEADNOTE

JUDGVENT:
JUDGMENT
K. RAMASWAMY, J.

This is an appeal by certificate granted by the Bonbay
H gh Court, Nagpur Bench on July 11, 1996 in wit Petition
No. 3095 of 1995 certifying that it is a fit case to file
appeal against the judgnment dated April 26, 1996 passed by
that Division Bench

The admitted facts are that the first respondent was
working as a Probationer Civil Judge, Junior Division and
Judi cial Magistrate, First Classed at Pathri in District
Par bani, Maharashtra between Decenber 12, 1990 and March 5,
1991. He was charged with the( inputation that he had
denmanded illegal gratification from an Advocate, Ashok S.
Kharkar of the District Bar for deciding in his favour an
injunction application filed by the plaintiff in RC S. No.
150/90 titled Uttam Depale V/s. Sar dar khan Hasankhan and
thereby he indulged in corrupt practice which amobunted to
gross msconduct. It was further alleged that did not pass
orders in the said injunction application manipul ated there
judicial records by getting the roznana witten through a
court clerk showing that the matter was fixed on five
occasi ons after the arguments were concluded with a view
to achieve his ulterior notive, viz. , demand of illega
gratification and, thereby, conmtted gross m sconduct. He
was al so charged with other allegations details of which
are not material for the purpose of disposal of this appeal
Yet another charge agai nst himwas that after hearing
the argunents in RCS NO 138/90 titled Arjun V/s. Gangubai
he did not pass orders for nearly seven nonths and | eft the
charge of the court without passing the final orders.

After giving reasonable opportunity to the respondent-
of ficer, the Enquiry officer held that the aforesaid
charge Nos. 1 and 2 and part of charge No.3 were proved but
the other part of charge No.3 and charges 4 and 5 were not
proved. On receipt of the enquiry report and consideration
t her eof on July 29, 1983, show cause notice was issued
to the delinquent officer together with copy of the enquiry
report, calling upon himto show cause as to why findings
could not be accepted and penalty of dism ssal inposed. On
subm ssion of his representation in response to the said
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show cause notice, on 18th Septenber, 1993, the Commttee
of five Judges of which four nmet on January 12, 1994,
accepted the findings of guilt recorded by the Enquiry
of ficer and recomended to the Governnent inposition of the
penalty of dismissal fromservice . The Governnent by order
dated March 2, 1994 recorded as under

"AND WHEREAS, thereupon the chief

Justice and the Judges of the High

Court Disciplinary Authority had

served a show cause notice on the

said Shri S.R Patil calling upon

himto show cause why the findings

recorded by the Enquiry officer

shoul d not be confirned and why

the puni shment of  dismissal from

servi ce should not be inmposed upon

hi m

AND WHEREAS, after considering the

cause shown by the said Shri Patil,

the " Di'sciplinary Aut hority has

reconmended to the Government. to

i npose the Punishnent of disnissa

fromservice on said Shri Patil.

AND VHEREAS, on considering the

report and the findi ngs of
the Enquiry officer and the cause
shown by the said Shri Patil _and

the reconmendation of the Chief
Justice and the Judges of the High
court of Judges of the H gh court
of Judi cature at Bonbay, — being the

Di sciplinary Aut hority t he
Covernment  of Mahar ashtra has
deci ded to accept t he sai d

recomendati on. "

Accordingly, the State CGover nient directed the
respondent’s dismssal fromservice fromthe date of receipt
of the said order by him Feeling aggrieved, he filed a
wit petition in the H gh court Challenging the order of his
di smissal and the recomendation nade by the Comittee of
the High Court and the findings of the Enquiry Ofice. The
H gh Court set aside the order of dism ssal on two grounds,
vi z., that a resolution was passed by the Full Court on
behalf of the H gh court’s "recommendation by way  of
di sciplinary action agai nst any Judge ~or Magistrate".
Subsequent |y, on Decenber 15, 1984, it was respect of
puni shment of judicial officers would be exercised by a
Commttee of five Judges to be appointed by the Chief

Justi ce. On the basis thereof, the recomendation of
di smssal of the respondent fromservice was nmade without
the concurrence of the Full Court. Ther ef ore, t he

ultimate order passed by the Governnent dismissing the
respondent on the foot of the above reconmmendation is

illegal . The Division Bench also observed that  on
consi deration of the evi dence on recorded, no reasonable
man woul d reach t he concl usi on t hat t he
respondent had denanded illegal gratification for rendering
judgrment in an injunction petition in favour of the
Plaintiff. Accordi ngly, it set aside the order of
di sm ssal

Shri Harish Salve, senior counsel for the appell ant
has contended that the view taken by the Hi gh Court is not
correct in |aw The decision of the Commttee is the
deci sion on behal f of the Full Court, pursuant to the
af orestated Resolutions. The expression "delegation of the
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power of the High court in respect of punishnent of judicia
officers" is wde enough to include appointrment of enquiry

of ficer, consideration of his report by the comittee
constituted by the chief Justice under the aforesaid
Resol uti ons of his report, show cause noti ce, reply
thereto and to reach the decision is the function of the
H gh Court. The comm ttee discharges the said functions on

behal f of the High Court. Therefore, the view taken by the
Di vision Bench that the decision should have taken by the
Full court is not <correct inlaw. He also highlighted the
admi ni strative inconvenience of all the Judges to sit and
deal with di sciplinary mtters, since they transact
judicial business while sitting at different places, viz.,
Aur angabad, Nagpur and = Coa, apart from Bonbay; hence
they cannot the expected to conme over every tine to Bonbay
and decide the routine adninistrative matters in the Ful

court. The Full ~Court-having authorised the Comrmittee of
five Judges to performthose functions, it would be
conpetent for ~the said five Judge committee to take
deci sion in~ that behal f. Such a decision is by and on
behal f of — the Hi gh court: The Division Bench is al so not
right in reaching the -conclusion that the evidence is not
sufficient and on the foot of it no reasonable nan woul d
reach the concl usion that m sconduct "on the part of the
respondent has been proved. It is a fact to be deduced on
consi deration of the evidence on record. The Hi gh Court
after perusal of the enquiry report agreed with the Enquiry
officer that charge Nos. 1 and 2 and part of charge No.3
were proved and issued the show cause notice as to why the
same could not be accepted. On receipt of the representation

fromthe respondent, it considered the sane and advi sed the
CGovernor that the delinquent officer conmitted misconduct
and is liable to be dismissed fromservice. The Governnent

accepted the sane and dism ssed the respondent from service.
thus, it is contended by Shri~ Salve that the wultimte
decision of the dism ssal of the respondent fromservice is
of the Governnment not of the High court. Al procedura
fornmalities in that behalf areincidental and ancillary to
reach the decision. The High Court, therefore, was in
error in its conclusion that the Conmittee of five Judges
could not decide the matter by itself. On nerits of the
case, he contended that the evidence of the Plaintiff’s
Advocate was found sufficient by the Conmittee to be
accept ed. Accordi ngly, it reached the conclusion that
di sm ssal from service could neet the desired discipline
among the nenbers of the subordinate judicial officers. The
judicial review is not nmeant to re-appreciate the evidence
charge by charge and witness after w tness; court
cannot substitute its own decision in place of that of the
di sciplinary authority and the Governnent, The H gh court,
therefore, was clearly in error to treat the report of the
commttee as non est.

Shri Batra, |earned Senior Counsel for the respondent,
relying on the aforesaid Resolution of the Full court and
the action taken by the Committee, hi ghli ghted that the
|ater Resolution is only to inpose a penalty of dismssa
from service. It has no power to appoint the Enquiry
officer, framng of the charges, consi deration of the
report and the decision taken to recomend respondent’s
di smssal fromservice. Al these steps are illegal and are
wi t hout authority of |aw He al so contended that the
Enquiry officer was biased against the respondent for the
reason that the charges framed by the Enquiry officer do not
reflect on the charges franed by the Hi gh Court; thereby,
the power to inmpose punishment was in derogation of the
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recommendation of the commttee of five Judges. As a fact,
the recomendati on was made only by four Judges, Therefore,

itis a guorum non juridicus. The finding of the High
court in that behalf is well justified. He also contended
on nerits that the Enquiry officer was biased agai nst the
respondent . He had specifically pleaded, in the reply to
the show cause notice issued by the High court, the bias on
the part of the Enquiry officer. The evidence was not
properly considered by the Disciplinary Authority. The
Resol ution of the Full Court was only to give power to the
conmittee to inpose punishment and to conplete all other

procedural formalities which are otherwi se required to be
done by the Full Court.  Even the recommendati on was not of

five Judges; only four Judges nmade of dism ssal per se is
illegal. Shri Batra contended that the Division Bench
t herefore, is right in its conclusion that the

recommendation for -~ dismssal i.s not in accordance with | aw.
The manner in which the evidence was recorded, The question
posed for consideration and the charges franed, all would
i ndicate the pre-disposition of the bias of the Enquiry
officer. —Earlier, there was no allegation in the conplaint

made by the plaintiff’s advocate of any demand of illega
gratification. H s only grievance was that judgnent was not
qui ckly being delivered. In the absence of any denmand and
acceptance of the/illegal gratification, the charges were
not proved. Putting signature at different proceedi ngs was

aroutine matter and is adopted by every judicial officer in
di scharge of his duties. The evidence is not sufficient to
support the conclusion that the charges have been proved
agai nst the respondent:. The Division Bench of . the High
court, therefore, is right-in holding that the Enquiry
of ficer was very much bi ased against the respondent and
that no reasonable man would reach ~the conclusion ' on the
basis of there evidence on record, that the respondent had
conmitted mi sconduct entailing his dismssal from service.

In view of the respective contentions, the  primry
guestion for consideration is; ‘whether the Disciplinary
conmittee was commttee was conpetent to recomend to the
CGover nrent , i mposition of penalty of disnmssal of the
respondent from service? Article 235 of the constitution
envi sages "Control over subordinate courts" and postul ates
as under:

"The control over district courts

and courts subordinate thereto

i ncl udi ng the posting and pronotion

of, and the grant of |eave to,

persons belonging to the judicia

service of a state and hol di ng any

post inferior to the post of

district shall be vested in the
H gh court, but nothing in this
article shall be construed as

taking away from any person any
right of appeal which he may have
under the law regul ating the
conditions of his service or as
authorising the Hi gh court to dea
with him ot herwi se t han in
accordance with the condition of
his service Prescribed under such

l aw. "

In Shansher Singh V/s Punjab & Anr. [(1974) 2 SCC
831], a Bench of seven Judges of this court, considering
the scope of Article 235, had that the High court is

invested wth , under the said Article, control of
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subordinate judiciary. The nenbers of the subordinate
judiciary are not only under the control but al so under care
and custody of the High court. The enquiry should be got
conducted through a District Judge. In The Registrar, High
court of madras Vs R Rajiah [ (1988) 3 SCC 211], this
court had held thus:

"The test of control is not the

passi ng of an order against a

nmenber of the subordinate judicia

servi ce, but the decision to take
such action. It may be that so far
as the nenbers of the

subordinate judicial service are

concerned, it is the Governor, who

bei ng the appointing authority,

has to pass an order of compul sory

retirement or any order of

puni shment agai nst such a nenber.

But /passing or signing of. such

orders-by the Governnent will not

necessarily take away the contro

of the H gh court” vested in it

under article 235 of t he

constitution. An -action against

any Governnment servant consists of

two parts. Under the first part, a

decision will have to be nmde

whet her an action wll be taken

agai nst the Government servant.

Under the second part, the decision

will be carried out by a fornal

order. The power of contro

envi saged under Article 235 of the

Constitution relates to the -power

of making a decision by the High

court judicial service. Such a

decision is arrived at by hol ding

an enquiry by the Hi gh court

agai nst the nenber concerned.

After the Hi gh court conmes to the

concl usion that some action either

in the nat ure of conpul sory

retirement or by the inposition of

a puni shnent, as the case nay be,

has to be taken agai nst the nenber

concer ned, the H gh court by

passi ng an order in accordance with

the decision of the H gh court.

The Gover nnent cannot tame any

action against any nenber of a

subor di nat e j udi ci al service

wi thout, and contrary to , the

recomendati on of the Hi gh court.”

The decision of this in Hgh court of MP. V/s. Mihesh
Prakash & ors. [AIR 1994 SC 2595] relied upon by Shri Batra
is of little assistance i n the facts of this case.
Therein , the question was whether the view of the chief
Justice could be considered by the Full court and whet her
expression of his view prevented i ndependent consideration

by the full court. In that behal f, this Court had held
that Chief Justice being head of the judiciary in the state
and in overall control of the adm nistration, knows better
about the subordinate judicial officers. Hs views are

entitled to greater weightage. The discussion at the Ful
court meeting takes place after consideration of the view of
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the chief justice and the material. The court concl uded
that in every case the Full court is not required to
constitute conmittee to decide all disciplinary actions

agai nst the subordinate judiciary. Far fromhelping the
respondent, it goes in favour of the appellant insofar as
the chief justice has overall control and, therefore, he
exercises control of subordinate judiciary as head of the
Hi gh court and the control under Article 235 is of the High
court as head of the judiciary in the state, subject to the
resolutions by the Full court and further delegation in that
behal f.

It would thus be settled law that the control of the
subordi nate judiciary under Article 235 is vested in the
H gh court. After the appointnment of the judicial officers
by the Governor, the e power to transfer. naintain
di sci pline and keep  control over themvests in the H gh
Court is first _anong the judges of the H gh court . The
taken i's by the  Hi gh court and not by the Chief Justice in
hi s individual® capacity , nor by the Committee of Judges.
For the convenient transaction of adm nistrative business in
t he court, the Full Court of the Judges of the H gh Court
general ly passes a resolution authorising the Chief Justice
to constitute various commttees including the conmttee to
deal with disciplinary matters pertaining to the
subordinate judiciary or the mnisterial staff working
therein . Article 235, therefore, relates to the power of
| aking a decision by the Hi gh court against a nenber of the
subordi nate judiciary. Such a decisions either to hold
enquiry into conduct of a judicial officer, subordinate or
hi gher judiciary, or. to have the enquiry conducted through
a District or Additional district Judge etc. and to
consi der the reported of the Enquiry officer for taking
further action is of the H gh court. ~Equally, the decision
to consider the report of the enquiry officer and to take

fol | ow up action and to make appropriate
recormendation to the Disciplinary Commttee or to the
Governor , is entirely of the H gh Court which acts through

the Conmittee of the Judges authorised by the Full Court.
Once a resolution is Passed by the Full Court of the Hi gh
court, there is no further necessity to refer the natter
again to the Full Court while taking such -procedura
steps relating to control of the subordinate judiciary.

It is true that a resolution cane to be passed
authorising the Committee off five Judges to deal with
i mposition of punishment on judicial officers. The question

of  puni shnent on judicial of ficers. The question,
therefore, is : whether it requires the Chief Justice and
the Committee to initiate disciplinary proceedings? The

"del egation of the function of the H gh Court in respect
of punishnent of judicial officers" is an expression of
width and of wide anplitude to cover within itstanbit the
power to take a decision by the Cormittee fromthe stage of
initiation of disciplinary pr oceedi ngs, i f necessary,
till its logical and , viz., recomendation to the
Government to inmpose a penalty proposed by the Conmttee.
The recomendation is by the Hgh court, the controlling
authority under Article 235 of the constitution. Therefore,
it is difficult to accept the contention of Shri Barta that
the delegation is only for i mposition of punishnent on
judicial officers. |In fact, the H gh Court has no
power to inpose any puni shnment by itself. The appointing
aut hority under the Constitution to inpose punishnent in
accordance with the rules framed for t he pur pose
Ther ef or e, the entire gamut of procedural steps of
di sciplinary action is by the Hgh court which is the
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controlling authority through the commttee constituted in
t hat behal f by t he Chi ef justice of t he
hi gh court.

It is true, as contended stated Shri Batra, t hat
power of disciplinary action was delegated to a comrittee of
five Judges. The reconmendation cane to be nmade only by a
conmttee of four Judges. Though his contention that
the decision to dismss the respondent is of the committee
of four Judges is prima facie plausible to be accepted, we
find no force for diverse reasons. we called upon Shri
Hari sh Salve to produce the original record. Pur suant
t her et o, the records are placed before us. W find from
the record that after the receipt of there ply of the
respondent to the show cause notice, the copies of the
record were circulated'to all the five Judges. The file
was circulated to all the judges. One of the |earned Judges,
however, due to unavoi dable reasons, was absent on the day

of the neeting; the fact, viz., that four out of five
Judges assenbl ed to transact the business as per the agenda
i ncluding the item relating to accept ance of t he
reconmmendati on of the Enquiry officer and proposed to punish
the respondent with dismissal fromservice. it is true that
there is no further resolution passed to constitute quorum
for taking a deci'sion. It is conmon experience that in

sone of the High /'Courts there is no /'express resolution
constituting quorum Ex abundanti cautela sone High courts

pass such resolution as to the quorum However, t he
practice has gr.own that generally majority of the
Conmittee, when assenbl ed, woul d t ransact t he
adm ni strative busi ness and take decisions. In the |ight
of the settled legal position that the deci si on taken

is that of the Hi gh Court and the Conmittee acted for and
on behal f of the Hi gh court, the majority of four Judges of
the Conmittee, even in the absence of such | express
resol ution, does constitute the quorumand is conpetent to
transact the admnistrative business of the Court, Qut of
five, three nmenbers always constitute a quorumso /as to be
conpetent to take decision since even if it is assuned
that all the five nenbers were present and they decided
agai nst the respondent, the opinion- of four Judges woul d
constitute majority decision. It nmay be expedient  that al

the Judges sit or the record is circulated to all of them
and they take decision. Unless soneone of the  nmenbers
express their his di ssent from the decision taken per

najority, the fifth nenber also nust be deened to have
agreed to the decision of the majority, ‘though no forma
concurrence in that behalf was recorded. It is seen that

all the four |earned Judges unani nously deci ded recomrendi ng
to the |earned Judges unaninously decided recomending to
the Governor to inpose the punishnment of dismssal of the

respondent from service. It constitutes t he quorum
The Gover nor acted upon the sane and issued order of
di sm ssal of the respondent. a resunme of the contents of
di sm ssal order by the CGovernnent, does indicate that the
Government did in fact understood the recomendation is
of the H gh court, i.e., Chi ef Justice and conpani on
Judges. The CGovernor being the conpetent authority,
validly and legally passed the order dismissing the
respondent from service. Even if there is any irregularity
in the procedure, i.e., absence of a Judge, it does not
vitiate the or der of dismssal by any error of |aw
considered from this perspective also, we hold that the

order of the Covernor acting upon the recommendati on made
by the High Court is not vitiated by any mani fest error of
| aw. The order of dismissal does indicate that t he
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Governor independently considered the record and cane to the
concl usi on that the proposed puni shnment of respondent’s
di sm ssal fromservice was warranted on the proved facts.
We, accordingly, hold that the Division Bench conmitted an
error of lawin holding that the order of respondent’s

di smssal from service is beset with illegality,
warranting interference by the Division Bench on judicia
si de.

The question then is: whether the Hgh court is
justified in reconmending to the CGovernor the respondents’
dismssal from service on the basis of the mterial on
record and whet her the evidence on record
was not sufficient to conclude the misconduct of having
denmanded illegal gratification ? |n a denocracy governed by
rule of law, under a witten constitution, judiciary is the
sentinel on the qui vive to protect the fundamental rights
and posed to keep even scales  of justice between there
citizens and the States or States inter se. Rule of |aw and

j udi ci al revi ew are basic feature of the
Consti tutiion. As its integral constitutional structure,
i ndependence of the judiciary is an essential attribute of
rule of |aw. Judi ci ary must, t her ef or e, be free from
pressure or influence from any quarter. The constitution
has secured to him the independence. The concept of

"judicial independence”™ is a w der concept taking withinits
sweep i ndependence from any other pressure or prejudice.
It has many di nensions , nanely, fearlessness of other power

centers, econoni ¢  or political, and freedom from
prej udi ces, acquired and nourished, by the class to which
the Judge bel ongs. I ndependent” Judi ci ary, therefore, is
nost essential to protect the liberty of citizens. In tines

of grave danger, it is the «constitutional duty  of the
judiciary to poise the scales of justice unnoved by the
powers (actual or perceived), undisturbed by the clanmour of
the multitude. The heart of _judicial i ndependence is
judicial individualism The judiciary is not a disenbodied
abstraction. It is conposed of \individual nmen and wonen who
work primarily on their own. {vide C. Ravichandran |lyer
Vs. Justice AM Bhattacharjee & ors. [(1995) 5 SCC 457]}.
The constitution of India has delineated distribution of

sovereign power between the |[egislature, executive and
judiciary. The judicial service is not service in-the
since of enployees. As nenbers of the judiciary, They
exerci se the sovereign judicial power of the State. They

are holders of public offices in the sanme way as
the nmembers of the Council of Mnisters and the Menbers of
the Legislature. It is an office of public trust and in a
denocr acy, such as ours , the Executive, thel Legislature
and the Judiciary constitute the three pillars of the State.
What is intended to be conveyed is that the three essentia
functions of the State are entrusted to the three organs of
there state and each one of themin turn represents the
authority of the State. The Judges, at what ever |evel they
may be, represent the state and its authority, unlike the
beaurocracy or the nenbers of the others service. {vide A

I ndia Judges’ Association & ors. vs. union of India & Os.
[(1993) 4 SCC 288 paras 7 and 9 ] (second case)}. The
Judges do not do an easy job. They repeatedly do what the
rest of us seek to avoid, i.e., make decisions. Judges,
though are nortals, they are called upon to perform a
function that is the kingpin in the hierarchical system of

admi ni stration of justice. He directly cones in contact
with the litigant during the day do day proceedings in the
Court. On him lies the responsibility to build solemm

at nosphere in dispensation of justice, the personality,
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know edge, judicial restraint, capacity to maintain dignity
character, conduct, official as well as personal, and
integrity are the additional aspects which make the
functioning of the court successful and acceptable. Lawis
a neans to an end and justice is that end. But in
actuality, Law and Justice are distant neighbours;
sonetines even strange hostiles. If law shoots down
justice, the people shoot down Ilaw and |aw essness
par al yses devel oprment, disrupts order and retards progress.
{vide Al India Judges Association vs. Union of India &
Os. (1992) 1 SCC 119] quoted wth approval, and
the statement of law, by Krishna Iyer} Fourteenth Report of
the Law, commission , extracted and approved by this court
in the above judgrment, postul ates thus:

" If the public isto give profound

respect to t he j udges

the judges shoul d by their

conduct try  and observe it; not by

word or deed shoul d they give cause

for the people that they do

not deserve the pedestal —on which

we expect the public to place

them It appears to us that not

only for the ‘performance of his

duties but outside the court as

al oof ness anmounting al nost to self-

i nposed isolation."

There in also, it was further ~observed that what is
required of a Judge is " a form of life and conduct far
nore server and restricted than that of ordinary people”

and through unwitten, it has been nost strictly observed.
The Judicial officers are at once privilege and restricted,;
they have to present a continuous aspect of dignity
and conduct. If the rule of lawis to efficiently function
under the aegis of our dempcratic soci ety, Judges are
expected to nurture an efficient, strong and enlightened
judiciary. To have it that way, (| the nation has to pay the
price, i.e., to keep them above wants;, provide

infrastructural facilities and services. There was 'a tine
when a Judge enjoyed a high status in society. A governnent
founded on anything except l|iberty and justice cannot stand
and no nation founded on injustice can permanently stand.
Ther ef or e, di spensation of justice is an essential and
inevitable feature in the «civilized denpcratic society.
Mai nt enance of |aw and order requires the presence of an
efficient system of admnistration on crimnal justice. A
scene of confidence in the court is essential to maintain
the fabric of ordered liberty for free people and it is for
the subordinate judiciary by its action and t he hi gh
court by its appropriate control of subordinate juridicay
and its own self inmposed judicial conduct, on and off the

bench, to ensure it. |If one forfeits the confidence in the
judiciary of its people, it can never regain its |ost
respect and esteem The conduct of every judicial officer

t her ef ore, should be above reproach. He should  be
consci enti ous, studi ous, thorough, courteous, patient,
punctual , just, inpartial, fearless of public cl anour

regardl ess of public praise, and indifferent to private,
political or partisan influences; he should admnister

justice according to law, and deal with his appointment as
a public trust; he should not allow other affairs or his
private interests to interfere with the pronpt and
proper perfornmance of his judicial duties, nor should he
administer the office for the purpose of advancing his
personal anbitions or increasing his popularity. If he
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tipps the scales of justice, its nippling effect would be
di sastrous and del eterious. Qovi ousl y, therefore, this
court in Al India Judges’ Association case attenpted to
ensure better wuniformconditions of service for subordinate
judiciary throughout the coutry, it recomrended that the
superannuation of the subordinate judicial officer at the
age of 60 years; and ensured anelioration of their service

conditions by giving diverse direction. In 2nd Al India
Judges’ Association case , this court dealt with the status
of he judicial officer as a class and held that they are
above the personnel working in other constitutiona
functionaries, viz., the Executive and the Legislative.

Directions were issued by this court for ensuring due
i mpl enentation for their better service conditions. Three
years’ mninmum service at the bar was reconmended to be

eligible to be a judicial officer in Al India Judges Assn.
Os. v. Union of “India & ors. [(1994) 6 SCC 314] (third
case). An Al India Judges’ Association V. Union of India &

Os. [(1994) 4 SCC 727(4th case)], direction was issued to
ensure acconmodati on

In Chapter V of the Consti tution, by operation of
Article 235, total and absolute control over the subordinate
judiciary, of the District- Courts and courts subordinate
thereto is entrusted and is being exercised by the Hgh
court concerned. All the H gh Court judges collectively and
i ndividually share that responsi bility. The service
conditions are regulated under the -statutory rules nmade
under proviso to Article 309 of “the Constitution, they
relate to the recruitnment and appointnent of the judicia

of ficers. Their tenure is ensured by Article 311 of the
Constitution subject to the pleasure of the president or the
Covernor , as the case may be, Under ~ article 310 of the
constitution . Thereby, they are insulated from any
pressure of whatsoever to adjudicate disputes between the
citizens and the state, wthout ~any fear or favor,
prejudi ce or predilections.

Corrupti on, appears to have spread everywhere. No
facet of public function has ‘been left unaffected by the
putrefied stinck of corruption. Corruption, thy nane is

depraved and degraded conduct. Dishonesty is thine true
colour; thine corroding effect is deep and -pervasive;
spreads like |ynmph-nodes, cancerous cells —in human -body
spr eadi ng as wild fire eating away the vital veins in the
ef ficacy of public functions. It is a sad fact that
corruption has its roots and semfication in the society as
whol e. In the wi dest connotation, corruption-includes
i mproper or selfish exercise of power and influence attached
to a public office. The root of corruption is nepotism and
apathy in control on narrow considerations which often
ext ends passive protection to the corrupt officers, The
source and succour for acceptability of the judgment to be
correct, is the upright conduct, character, absol ute
integrity and displayed on and off the Bench becomes centre
stage of the judicial officer. Fallen standard of rectitude
is the bane for lost faith of the people , tending to
defeat the constitutional schene of confernent of the powers
of judicial review or decision according to law unless
checks and corrective nmeasures are applied and enforced. The
conferment of exclusive power of judicial review on the
judiciary may become means to personal gain or advantage.
The Tynph-nodes (cancerous cells ) of corruption constantly
keep creeping into the vital veins of judiciary and
the need to stem it out by judicial surgery lies on
judiciary itself by its self-inposed or corrective neasures
or disciplinary action wunder the doctrine of contro
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enshrined in Articles 235,124(6) of the constitution. It
woul d, therefore, be necessary that there should be
constant vigil by the H gh Court concerned on its

subordinate judiciary and self-introspection. Wat is nopst
necessary is to stem out the proclivity of the corrupt

conduct rat her than to catch when the corrupt
denmands nmade and acceptance of illegal gratification

Corruption in judiciary cannot be comritted wthout sone
nmenbers of the Bar becone privy to the corrupt. The
vigilant watch by the Hi gh court, and many a time by the
menbers of the Bar, is the sustaining streamto catch the
corrupt and to deal wth the situation appropriately. At
the same tinme the Hi gh Court 1is the protector of the
subordinate judiciary. O'ten sone nenbers of the bar, in
particular, in Miffasil courts, attenpt to take undue

advantage of their long standing at the bar and attenpt to
abuse their standing by  bringing or attenpting to bring
about diverse formof  pressures and pin-pricks on junior
judicial officers _or stubborn and stern and unbendable

of ficers. If they renain unsuccessful, to achieve their
nef ari ous pur pose, some - nenbers of the Bar indulge in
mudsl i ngi ng wi thout any base, by sendi ng repeated anonynous
letters against the judicial officer questioning their

performance/ capacity/integrity. The H gh Court should,
therefore, take care of the judicial officers and protect
them from such unseeming attenpts or -pressures so as to
maintain their norale and independence or the judicia
of fi cer and support the honest and upright officers.

It would , therefore, be necessary to see whether the
respondent has conmitted m sconduct by demanding illega
gratification. The fallen standard in norality and
rectitude in the general public finds its transnission
into the judiciary as well. Sincethe -respondent was a
probati oner , he was nore prone to tread the path of
corrupt practice of demandingillegal gratification to do
judicial work, namely, to grant or refuse to grant and order
of injunction in the suit. The tendency to corrupt
activity is nore serious and del eterious than actua
catch of a corrupt judicial officer while demanding and
accepting illegal gratification. Therefore, if the evidence
adduced during the departnental enqui ry proves the
proclivity of corrupt conduct on the part of there judicia
officer and enquiry into his conduct is fair and germane,
the inposition of puni shnent should be appropriate tothe
magni tude of the m sconduct. The question, therefore, is
whet her there respondent has committed m sconduct ?

It is seen that at the inception the advocate of the
plaintiff had not alleged that the respondent had denmanded
illegal gratification for rendering judgnent in favor of his
client to grant ad interiminjunction. I ndi sputably, the
advocate had no axe to grind against the delinquent officer
nor could he gain fromany unfair advantage. In the absence
of any demand of illegal gratification, a different  view
m ght be possi bl e. Yet, it being in the realm of
appreci ation of evidence, this court cannot enbark upon
appreci ation of evidence and reach its own conclusion on the
suf ficiency of evidence or on the correctness of the
concl usion which is based on sane evidence. Apart from
this, during cross-examnation, the om ssion was put to the
advocate and he explained the reasons for the om ssion
i.e., he was not interested to have the respondent puni shed
and was not interested to have the respondent punished and
was interested only in early orders. That explanation was
accepted by the Enquiry officer and he gave reasons in
support thereof. the High Court also examnation this




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 12 of 12

contention an d accepted the explanation. Under these
circunstances, being in the realmof appreciate evidence,
this court cannot by itself, appreciate evidence, and reach
a concl usi on different from that of the Disciplinary
Aut hority. Al l egation of bias also is not warranted on
the facts. Wen we asked the counsel whether any allegation
of bias was nmade at the inception of the enquiry against
the Enquiry officer, he candidly adnmtted that no such
all egations were nmde. The allegations cane to be nmade for
the first time in the reply to the show cause notice issued
by the High court. It would , therefore, be obvious that it
is an afterthought attenpt to get over the report of the
Enquiry officer. The charges were franed by the H gh Court
and comuni cat ed to the Enquiry officer. In the enquiry
report, he nerely posed questions that arose for decision

in a manner different fromthe wording used in the charges
but it is a way of expression in considering the issue.
It is not a sign to show that the enquiry officer was
bi ased or / that he ~was prejudiced against the respondent.
Thus we. ‘hol'd that the charge No.1l stands established from

the evidence on record. In that viewof the matter, it is
not necessary go into other charges.
The appeal is accordingly allowed. the order of

respondent’s
di sm ssal stands confirmed and the wit  petition stands
di sm ssed. No costs.




