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JUDGMENT

HL Dattu, J.

1)

2)

Del ay condoned. Leave granted.

The present batch of appeals, by way of
speci al | eave, arises out of a common Order
dated 11.02.2010 passed by the Madhya
Pradesh High Court and raises an identical
guestion  of law and facts for our
consi derati on and deci si on. They ar e,
therefore, being heard together and di sposed

of by this comobn Judgnent and O der.

The common issue before us, in these
appeal s, can be summarized thus: Wether the
Assi st ant Prof essors appoi nt ed t hr ough
di fferent neans, nodes and sources including
energency appointees in terns of Rule 13(5)
of the Madhya Pradesh Educational Service
(Col I egi ate Branch) Recruitnent Rules, 1967
are entitled to claim the benefit of the
services rendered by them prior to their
regul ari zation for grant of senior/selection

grade pay scal es.



3)

4)

Al'l these appeals are directed against the
common Order dated 11.02.2010 of the Hi gh
Court of Madhya Pradesh in Wit Appeal No.
599 of 2008 and other connected matters,
whereby the wit appeals, filed by the
appellants challenging the grant of senior
scal e/ sel ection gr ade benefi t to t he
respondents, by counting their period of
service rendered as energency appointees,

were di sm ssed.

Al the mtters pertain to grant of
seni or/sel ection grade pay scales and for
the sake of convenience, we nay note such
facts as energing fromrecord of the Special

Leave Petition (C) No. 16906 of 2010.

The respondent was appointed on the
post of Assistant Professor on energency
basi s vi de Appoi nt nent O der dat ed
14.12. 1987 under Rule 13(5) of Recruitnent
Rul es, 1967 with an express condition of
imediate termnation of his energency
appoi nt nent W t hout noti ce, on t he

availability of Public Service Conm ssion's



panel of selected candi dates. Subsequently,
the respondent had cleared Public Service
Conmm ssi on Exam nation and consequently, as
per the condition of his appointnent order,
his services were reqularized vide Oder
dated 02.09.1993 wunder MP. Educational
Service (Collegiate branch) Recr ui t nent
Rules, 1990 (hereinafter referred to as
“Recruitment Rules, 1990”). In the neanti ne,
the State Governnent had issued a G rcular
dated 12.02.1992 for addition of period of
service rendered by teachers, prior to their
service in the present College or University
as Assistant Professor for conferring the
benefit of senior/selection grade pay scale
but subject to certain conditions. The
respondent had made several representations
to the State Governnent for counting his
period of service as energency appointee for
determ nation of benefit of the senior/
sel ection grade pay scale, but the sane were
not replied. Subsequent | y, t he State
Governnment issued another GCircular dated

11.10.1999 for revision of the pay scale



whi ch provides for the grant of benefit of
senior grade pay scale after rendering
mninum 6 years of service period and
further 5 years of service period in senior
grade as essential requirenent for placenent
I n selection grade pay scale as per clause 8
(a) of the said Crcular. The respondent,
being aggrieved by not counting of his
period of service rendered as an energency
appoi ntee on the post of Assistant Professor
by the State Governnent for the purpose of
granting higher pay scale, had filed a Wit
Petition before the H gh Court of Mdhya
Pradesh, inter-alia seeking an appropriate
Wit and other consequential reliefs. The
sane canme to be allowed vide Judgnent and
Order dated 15.01.2009. Aggrieved by the
sanme, the State Governnment preferred a Wit
Appeal before the Hgh Court. The High
Court, vide its inpugned common O der dated
11. 02. 2010, dismssed the Wit Appeal and
directed the State Governnment to count the
period of service rendered by the respondent

on energency appointnment for granting the

9]



5)

benefit of the senior/selection grade pay
scal es. Bei ng aggri eved, t he State

Governnent is before us in this appeal.

The | earned single Judge of the Hi gh Court,
vide its Order dated 15.01.2009, observed
that in view of series of decisions of the
H gh Court, the service rendered by the
Assi st ant Pr of essor, appointed on the
ener gency basis, requires to be counted for
the purpose of granting benefit of higher
pay scale. The Hi gh Court has specifically

followed the Oder dated 13.07.2007 of

Single Judge in Sm. Sandhya Prasad v. State

of MP. in WP. No. 807/2007(S) which, in

turn, has followed the Division Bench

decision in State of MP. & another .

Dr.(Snt.) Seema Raizada & another in WA

No. 4863/2001 decided on 10.08.2005. The
| earned Single Judge also clarified that the
period of such service will only be counted
for the purpose of granting the benefit of

seni or pay scale and sel ection grade and not



6)

for seniority in the cadre of Assistant

Pr of essor.

The Division Bench of the High Court in Wit
Appeal No. 599/2008 and other connected
matters, vide its inpugned comon O der, has
di scussed its earlier decision in State of
MP. & another v. Dr.(Snt.) Seena Rai zada &
anot her (Supra). That was the Wit Petition,
filed by the State CGovernnent against the
Order of the State Adm nistrative Tribunal
challenging the direction issued to take
into consideration the period of service of
t he energency appointee for determ ning the
benefit of higher pay scale, which had been
di sm ssed by the Hi gh Court. The H gh Court
further observed that this decision was
consistently followed by it in several other
Di vision Bench and Single Bench decisions.
The State Governnent, being aggrieved by
these decisions in Dr. (Snt.)Seema Raizada
( Supr a) and ot her connect ed matters,
preferred a Special Leave Petition before

this Court. This Court, vide its Order dated



03. 12. 2007, dism ssed Special Leave Petition
on the ground of delay and hence, left the
question of law open. The State Governnent
al so preferred a Review Petition, which was
di smssed by this Court vide its Order dated
12. 03. 2008. Thereafter, t he State
Governnent, in identical matters, preferred
a Wit Appeal before the D vision Bench of
the Hgh Court in view of the dismssal of
the SLP on the ground of delay but question
of law was left open. The H gh Court, in
its inpugned judgnent, has also discussed
the judgnent and order dated 07.05.2009 in
Wit Appeal No. 528/ 2008 in State of MP. v.
Dr. Brijesh Kunmar. That Wit Appeal was
filed by the State Governnent against the
Single Judge Order wherein the benefit of
hi gher pay scale was conferred on account of
period of service rendered as energency
appointee. In that Wit Appeal, the Hi gh
Court, after placing reliance on various
earlier decisions, observed that there is a
conceptual difference between the conferral

of seniority and counting of the services



for the purpose of grant of senior pay scale
and the selection grade. The benefit of
hi gher pay scale has to be given by counting
the service from the date of initial
appoi ntnent as the appointnent was, as per
the rules and has been, later regularized.
The High Court, in the inpugned judgnent,
has al so observed that the H gh Court has
consistently taken a view that emergency
appoi nt ees, under Rule 13(5) of t he
Recruitnment Rules, 1967, are entitled for
the benefit of higher pay scale by counting
t he servi ces render ed as enmer gency
appoi nt ees. The H gh Court has also
observed that the State Governnment has
failed to grant the benefit of higher pay
scale to the energency appointees vide its
Crcular dated 11.12.1999. It further held
that the energency appointnents were nmade
after follow ng due process of advertisenent
and selection in the pay scale and such
appoi nt ees conti nued, till their
regul ari zati on, w thout any break. Hence,

such appoi ntnents were not on purely ad hoc



basis. The H gh Court further observed that
the energency appointees satisfy all the
five essential conditions envisaged in the
Crcular dated 12.02.1992 issued by the
State Government in order to take into
account the period of prior service rendered
for determining the grant of higher pay
scale and selection grade. The rel evant
portion of the inmpugned Oder of the High
Court is extracted bel ow
“7. It is not in dispute that

adverti senent was issued, selection
committee was f or ned whi ch has

consi der ed t he cases of t he
enpl oyees, they were duly qualified
for bei ng appoi nt ed, their

appoi ntments have continued till
their regularisation and they were
holding the simlar pay scale in
whi ch t hey wer e regul ari sed.
Appoi ntnent was made in the pay scale
not on fixed pay and there was no
brake, they were not appointed as

agai nst any | eave vacancy, t he
appoi ntnment was not on purely ad hoc
basi s Wi t hout fol | owi ng t he

procedure, the appointnent was nade
under the aforesaid rule 12(5).

8. In the light of the aforesaid
undi sputed facts when we consider
circular dated 12.2.93 issued by the



State CGovernnent which has been
relied upon by the Tribunal while
rendering decision in case of Seenm
Rai zada and Padma Shrivastava, a
close reading of the circular dated
12.2.92 indicates that prior service
rendered has to be countered for the
pur pose of grant of higher pay scale
and selection grade pay scale on
foll owi ng conditions:

(i)that the post held nust be
equivalent and carrying the sane
pay scal e;

(ii)the qualifications of the post
hel d should not be l|less than then
prescribed qualification by the UGC
for the post of |ecturer;

(ii1) at the tine of appointnment on
the earlier post of which service
Is to be counted an incunbent nust
possess the mninmum qualification
prescri bed by the UGG,

(iv) appointnent on the post nust
have been made by the prescribed
selection procedure by the State
Governnent; and

(v)the appointnent should not be
purely ad hoc or as against |eave
vacancy for |ess than one year.

Wen we apply the aforesaid five
conditions in the instant case, one
by one, it 1is not disputed that
appoi ntmrent of the enployees was on
the sanme post and in the sane pay
scale. Thus, the first condition
stands satisfied. Wien we conme to the
second condition as to t he
qualifications prescribed for the
post, the post held was the sane post



and the qualifications possessed by
I ncunbents were not |ess than that
prescribed by the UGC, it is not the
case of State that qualifications
prescri bed in advertisenent wer e
| ess. Thus, second condition also
stands fulfilled. Wen we cone to
I1lrd condition, the incunbent was
holding the mninmum qualification
prescribed by UGC at the tinme of
appoi ntmrent on energency basis, they
were holding the qualifications has
al so not been disputed. When we cone
to fourth condition it is admtted
that sel ection was nmade as prescribed
under Rule 12(5) (sic.) of the Rules
of 1967, since the appointnent was
made under Rule 12(5), the aforesaid
IVth condition also stands satisfi ed.
Wen we examne fifth and |ast
condi tion it i's appar ent t hat
appoi ntnent was nmade on energency
basis not on purely ad hoc basis, it
was not against any |eave vacancy.
For the purpose of appoi nt nent ,
prescri bed procedure under Rule 12(5)
(sic.) was followed, appointnment was
made under the rule. Rules provide
for enmer gency appoi nt nent and
prescribed the procedure for that
which was followed and ultimtely the
services were regularised. The State
Governnment has taken the decision
vide circular dated 12.2.92 for
counting of such services for the
pur pose of higher pay scale and for
selection pay scale, the benefit of
whi ch could not have been denied to
t he enpl oyees, thus relief has to be
given on then basis of the aforesaid
circular dated 12.2.92. Though it is
not necessary to go into the DO of
the MP PSC in view of circular dated



12.2.92, but MP PSC has clearly
mentioned in its DO dated 25.12.98
t hus: -

“The Comm ssion after seeking |egal
opinion on clause 1(e) has declined
to include service rendered in ad hoc
capacity for counting of past service
for pl acenent I n seni or
scal e/ sel ection grade, provided that
the followwng three condition are
fulfilled:-

“(a) The ad hoc service was of nore
t han one year duratai on;

(b) the incunbent was appointed on
t he recommendat i on of dul y
constituted Sel ection Conmttee, and

(c) The incunbent was selected to the
per manent post in continuation to the
ad hoc service, w thout any brake.”

The Comm ssion has taken the above
deci si on.

The aforesaid three requirenents al so
stand satisfied in the instant case.
The instant case stand on Dbetter
footing as the service rendered was
not purely ad hoc, but it was under
the rules as an energency appointee,
even ad hoc appointee in case ahs
continued for nore than one year
duration and was selected by duly
constituted selection conmmttee and
was | at er on selected to the
per manent post in continuation to the
ad hoc service w thout any brake, his
services has to be counted fro
pl acenment in Senior Scal e/ Selection
Grade as per aforesaid decision of
PSC. In the instant case, the case of
enpl oyees is nuch better. Thus, they



could not have been denied the
benefits of counti ng of their
services render ed as ener gency
appointee and their past services
ought to have been counted for the
pl acenent in Senior Scalel/ Selection
Grade, we find that decision rendred
by the Single Bench to be in
accordance with law and we do not
find any ground to differ from the
view taken by different Di vi son
Benches of this Court in several
matters dismssing the wit appeals
assailing the order passed by the
single Bench or the wit petition
preferred agai nst the order passed by
State Admi nistrative Tribunal.”

The High Court further observed the
respondents’ stand on the better footing in
ternms of both the Grculars dated 12.02. 1992
as well as Oder dated 25.12.1998 of the
MP. Public Service Commssion as their
services are not purely ad hoc but, under
the rules, as an energency enployee. The
High Court, while dismssing the Wit
Appeal s, concluded that the respondents are
bound to count the services rendered by the
appel l ants as energency appoi ntees for their

pl acenent in senior scal e/selection grade.
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Shri. B.S. Banthia, |earned counsel for the
appellant, submts that the Recruitnent
Rul es, 1967 provi des t wo nodes of
recruitnment viz. by direct recruitnment nade
by the PSC under Rule 7(1), and energency
appoi ntnments under Rule 13(5), when the PSC
list is not available, on a tenporary basis.
The service of such energency appointees,
the | earned counsel would contend, could be
termnated as soon as PSC |ist, in
accordance with Rule 7(1), was available. He
woul d then state that only those appoi ntees,
who were appointed by the nethod of direct
recruitnment, as provided under Rule 7(1),
were eligible to get the senior and
sel ection grade pay scal es and not those who
were appointed in accordance wth Rule
13(5). Though, not backdoor appointnents,
the | earned counsel would contend that these
were not conformng to the rigors of the
sel ection procedure followed by the PSC and
hence, could not be equated to those
appointnments nmade by the PSC. He would

further subm t t hat his argunent IS
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st rengt hened by t he fact t hat t he
respondents could be termnated wthout
notice in case of availability of the PSC
list and that it was essential for the
respondents to clear the requirenents of PSC
to get their appointnents reqularized. The
| earned counsel also relies upon volum nous
ot her docunents such as various schenes
i ssued by UGC fromtine to tinme and adopted
by the State of Madhya Pradesh either in
toto or partially, and also the Governnent
Oders and Circulars issued from tine to
time indicating the entitlenment or otherw se
of the enmergency appointee for Senior
Scal e/ Sel ecti on G ade and subm ts that these
vol um nous docunents could not be produced
before the H gh Court, since the appeals
were di sposed of at the stage of adm ssion

itself.

Shri. P.S. Patwalia, |earned senior counsel,
|l ed the argunents for the respondents in the
batch of appeals. He submts that the

respondents are entitled for higher pay



scale by counting their service rendered as
enmer gency appointees in view of the Crcul ar
dated 11.10.1999 read wth the GCrcular
dated 12.02.1992 issued by the State
Gover nnent . He would contend that the
appoi ntnent of the respondents were nade
after followng a due selection procedure
and hence, such appointnents are not in the
nature of tenporary or ad hoc appointnents
but energency appointnments in accordance
wth the Rules. Therefore, the respondents
are entitled to receive higher pay scale
from the date of their initial appointnent
as energency enpl oyees. He would then argue
that not only the appointnents were nade as
per t he node prescri bed under t he
Recruitment Rules of 1967, but also their
characteristics were not akin to those of ad
hoc or fortuitous appointnents as nation-
wi de advertisenents were published and
sel ections were nmade on the basis of nerit.
It is further submtted that the respondents
were qualified for appointnment to the post

and they are also getting annual increnents



for continuous service from the date of
initial appointnment. He would argue that it
was an adm tted position t hat t he
appoi ntnments were not ad hoc appointnments in
view of the affidavit filed by the
appellants before this Court. He further
submts t hat t he Govt . O der dat ed
25.08.1998, issued by Madhya Pradesh Public
Service Comm ssion, which has also been
relied upon by the Hgh Court in its
I mpugned Judgnent, contenpl ates the grant of
hi gher pay scale on the basis of ad hoc
service rendered for nore than one year. He
submts, by placing reliance on the said
Govt. Oder, that the case of respondents
stands on the better footing as their
services are not purely ad hoc. Shri.
Patwal ia woul d defend the reasoning of the
H gh Court in the inpugned judgnent and
submt that the respondents, as energency
appoi ntees, fulfill all the five conditions
envisaged in the G rcular dated 12.02.1992.
The | earned senior counsel submts that the

respondents were regularly working wthout



any artificial breaks and that they are paid
UGC pay scale with regular annual increnents
and are also eligible for pensi onary
benefits. He would contend that there are
t hree characteristics of an ad hoc
appoi ntnent, viz., they are made de hors the
rules, they are enployed for a specified
duration and they are in a fixed pay scale.
He further submts that the grant of
seni or/ sel ection grade pay scale, by taking
Into account the past period of service
rendered, is a ‘stagnation renoval device’
and there is no reason for the denial of the
same to the respondents in the present
cases. He argues that though the energency
appointnments were nmade in view of non-
avai lability of selected panel candi dates of
Public Service Comm ssion, but it is a
matt er of fact t hat the respondents
conti nued in the service till their
regul arization. He further submts that
Circular dated 11.10.1999, while conferring
benefit of higher pay scale on the Assistant

Pr of essors, uses the word “service” instead



of “regular service” for conputing the past
services rendered. He contends that the 1999
Circular confers benefit to all Kkinds of
services wthout any distinction whether
regular, ad hoc, tenporary or energency
service. He submts that the respondents
have satisfied all the conditions referred
to in Clause 8(a) of the 1999 Crcular to
qualify for higher pay scale. He argues
that Rule 7(4) also contenplates a nethod of
appoi nt ment ot her than through Public
Service Comm ssion, which when read wth
Rule 13(5), would give the respondents a
status of being appointed to service under
the Recruitment Rules, 1967. He would then
submt that energency appointnents are
prescri bed under the rules and cannot be
termed as ad hoc. He further argues that the
ad hoc appointnents are always de hors the
service rules and in sone cases, rules
provi ded for the tenporary appointnent, for
a limted period, cannot be considered as ad
hoc. He submits that the State Governnent

had granted the benefit of higher pay scale
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under the said Crculars only to the five
emer gency appoi ntees but the sane has been
denied to those energency appointees, who
were appoi nted and regul arized between the
years 1987 and 2003 and thus, this anpunts
to discrimnation and denial of equal
treatnent to simlarly placed energency
appoi ntees. In support of his subm ssions,
Shri. Patwalia has referred to several
precedents of this Court in the case of

Union of India v. K B. Rajoria, (2000) 3 SCC

62, Union of India v. Mathivanan, (2006) 6

SCC 57, Dwijen Chandra Sarkar and Another v.

Union of India, (1999) 2 SCC 119 and S.

Sumyan and O's. v. Lim Nri and Os.,

(2010) 6 SCC 791. The | earned senior

counsel does not dispute the fact that the

appeals were disposed of at the stage of

adm ssion itsel f.

Shri. Rony Chacko, |earned counsel appearing
for sonme of the respondents, adopted the
subm ssions as nade by Shri. Patwalia, and

would state that there is a distinction



10)

11)

drawn between ad hoc appointees and

enmer gency appoi ntees by the State itself.

Al other Ilearned counsel, appearing for
respondents in connected civil appeals,
woul d adopt the submssions as nade by

| ear ned seni or counsel Shri. Patwali a.

W tried to wade through vol um nous
materials in the form of schemes, GCovt.
orders and circulars produced by both the
| earned counsel appearing for the parties.
More we tried to dwelve into the matter,
nore and nore nurkier facts, which we call
normal |y ‘Pandoras Box', started energing.
Going through these docunents could have
been done by us, but since those docunents
were not even produced by way of affidavit
and since the learned counsel on the
opposite side had any know edge of those
docunents, we have thought it fit to remand
these matters back to the H gh Court for

fresh disposal in accordance with |aw, by



12)

13)

granting liberty to both the parties to
produce all thse docunents which they tried

to rely upon before us.

W are also infornmed by both the |earned
counsel that it would be in the interest of
all the parties that these petitions be
heard before one Bench so that possibility
of divergent opinion/s from the H gh Court
coul d be possibly avoided. The expression
of desire appears to be reasonable and,

therefore, we accept the sane.

In that view of the matter, we allow
the appeals, set aside the orders passed
by the High Court in all these nmatters
and remand the matter back to the High
Court for its fresh consideration in
accordance wth |[aw W also give
liberty to both the parties to place on
record all the docunents on which they
intend to rely in support of their case
i ncl uding the manner, node and the source
of appointnment of each of the Assistant

Pr of essors.



14)

15)

W also request the Ilearned Chief
Justice of the Madhya Pradesh H gh Court
to assign all these mtters to the
Pri nci pal Bench itself so that the
matters could be finally settled by one
Bench, instead of two or three Benches
taking different views on the sane set of
facts and on the questions of |aw.

Since the matters were pending for
some tinme, we request the |earned Chief
Justice to either take up the matters by
hinmself or assign it to an appropriate
Bench and request that Bench to dispose
of the appeals at the earliest. Ve
clarify that we have not expressed any
opinion on the nerits of the case.

Ordered accordingly.

[ CHANDRAMAULI KR. PRASAD]

New Del hi ,

Decenber

01, 2011.



