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ACT:

Constitution of. India, Art. 32-Habeas Corpus-O XXXV, rr. 4
and 5 and O XLYIIl. rr. 1 and 6 of Suprene  Court Rules-
Whet her Production of the body of the detenu before the
Court essential for the disposal of the petition by the
Court.

HEADNOTE:
The petitioner, an undertrial prisoner, filed a /petition
under Art. 32 for the issue of wit of habeas corpus. The

Court issued rule nisi but directed that the petitioner need
not be produced in person. On the question whether the pro-
duction of the body of the person detained was essentia
before the application for a wit of habeas corpus could be
finally heard and di sposed of by the Court.

HELD : (1) There is nothing in Art. 32 which requires that
the body of the person detained nust be produced before an
application for a wit of habeas corpus could be heard and
decided by the Court. It is conpetent for the court to
di spense with the production of the body of (the person
detained while issuing a rule nisi under O XXXV, r. 4 of the
Suprenme Court Rules and the rule nisi could be heard and an
appropriate order passed in terms of O XXXV, r. 5 without
requiring the body of the person detained to be brought
before the Court. [635F

(2)in enacting Art. 32(2) the Constitution-makers meant to
give to a person illegally restrained of his liberty the
sanme kind of renedy, fashioned and devel oped over the vyears
in England and the United States. Both on a priori
reasoning as also on the basis of the practice in England
and the United States, the production of the body of the
person detai ned was not a basic or essential requirenent of
a proceeding for a wit of habeas corpus. [633-H]

The Suprene Court could exanmine the legality of t he
detention of the hearing of the rule nisi without requiring
that the person detained be brought before the Court, and if
the detention is found unlawful, order himto be released
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forthwith. [634-F]

(3) The same procedure is set out in O XXXV, rr.4 and 5 read
with O XML, rr. 1 and 6 of the Suprene Court Rules. O
XXXV, rr. 1 and 6 of the Supreme Court Rul es provides that
if on the prelimnary hearing the Court is of opinion that a
prima facie case for granting the petition is nade out, a
rule nisi shall issue calling upon the respondent to appear
and show cause why the order sought, nanely, order for
rel ease of the person detained, should not be nade and at
the same tine to produce in Court the body of the person
detained "then and there to be dealt with according to | aw'
But O XLVIl, r. 1 enpowers the Court, for sufficient cause
shown, to dispense with the requirenents of O XXXV, r. 4
and the Court may direct in an appropriate case that the
body of the person detained need no, be produced in Court at
the hearing of the rule nisi. . The sane is the effect of O
XLV, r. 6. \Were such a direction is given the Suprene
Court would hear the rule nisi wthout the person detained
bei ng 'brought before it and, as provided in O XXXV, r. 5
“"If no cause is shown or if cause is shown and disall owed"
pass an order that the person detained be set at l|iberty and
"if cause is shown and allowed" discharge the rule nisi.
[634-G H 635 A-B]

(4) Though the petitioner had a fundanental right under
Art. 3 and the SupreneCourt is bound under Art. 32(2) to

i ssue appropriate direction, order or witfor enforcenent

of such fundanmental right, there is so obligation on it to
14-1.382SupCl/ 74

622

gi ve any particular kind of renedy to the. petitioner. What
shoul d be the appropriate renmedy to be given isa matter for
the Court to decide under Art. 32(2). In cases of this
nature the Court nay say that it is not necessary for the
petitioner to be produced before the Court and that it would
be sufficient and appropriate instead to exam ne t he
validity of the detention w thout having himbrought before
the Court, and if. the detention i's found to be | awful, pass
"an order setting himat liberty. [635 C D

[Nature and history of the wit of habeas corpus exanm ned]

JUDGVENT:

ORIG NAL JURISDICTION : Wit Petition No. 205 of 1973.

Under Article 32 of the Constitution of India for issue of a
wit in the nature of habeas corpus.

R K. Garg, for the petitioner

P. K. Chatterjee and G S. Chatterjee, for |(respondents
Nos. 1 and 5.

P. Rain Reddy and P. P. Rao, for respondent No. 6 and for the
State of Andhra Pradesh.

B. D. Sharnma and S. P. Nayar, for respondent No. 7.

The Judgrment of the Court was delivered by

BHAGMTI, J. The short question that arises for determna-
tion in this petition under Art. 32 of the Constitution is
whet her the production of the body of the person alleged to
be wunlawfully detained is essential before an application
for a wit of habeas corpus can be finally heard and
di sposed of by the Court. The question is of sorme
i nportance, affecting as it does the practice and procedure
to be followed in an application for a wit which has cone
to be wuniversally recognised as the nost ef fective
protection invented by Anglo Saxon jurisprudence against
wongful deprivation of personal. liberty. It is not
necessary for a proper determination of the question to
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recount the facts giving rise to the petition, nor is it
necessary to set the grounds on which the petitioner
contends that he has been illegally restrained of |liberty.
It would be sufficient to state that the petitioner filed
the petition for a wit of habeas corpus contending that he
has been wongfully deprived of liberty and that he, should

be released forthwith fromhis confinenent. The petition
was forwarded to this Court by the petitioner from the
Central Jail, Visakhapatnam where he is detained as an

undertrial prisoner pursuant to the remand granted fromtime
to time by the Special Magistrate, Visakhapatnam before whom
conmittal proceedings are pending against himin P.R C. Nos.
1 and 2 of 1971. Wen the petition came up for prelimnary
hearing on 2nd April, 1973, M. Garg appeared on behal f of
the petitioner with the permssion of the Court, and after
hearing himthe Court nade an order for the issue of rule
nisi, but directed that there should be no per sona

production for the present. Three affidavits in reply were
filed in‘answer tothe rule nisi, one by respondent Nos. 1
and 5, ‘the other by respondent No. 6 and the third by
respondent No.-7.- Wen the petition reached hearing before
the |[|earned Vacation Judge, M. Garg , appearing on behalf
of the petitioner, raised a contention that the petition
could not be heard by the
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Court unless the petitioner was produced in person and in
support of this contention he relied on O der XXXV, r. 4 of
the Supreme Court Rules, 1966. The learned Vacation Judge
felt that the question raised by M. Garg was an inportant
one and it should be decided after hearing the State of
Andhra Pradesh since it was that State which was hol ding the
petitioner in custody in the Central Jail, Visakhapatnam

and he accordingly directed notice to be given to the State
of - Andhra Pradesh. The State of ‘Andhra Pradesh filed an
affidavit in reply and appeared at the hearing of the
petition before a Division Bench of ‘this Court on 25th July,
1973. The Division Bench took the view that the contention
raised by M. Garg that the nonproduction of the petitioner
in an application for a wit of habeas corpus is violative
of his rights under Art. 32 of the Constitution was one
required to be decided by the Constitution Bench and that is
how the matter is now before us for determnation of this
contention.

The argument urged by M. Garg on behalf of the, petitioner
in support of his contention proceeded on the follow ng
li nes. M. Garg contended that the case of the petitioner
was t hat he was unlawfully, confined in jail in
contravention of Art. 21 and he was, therefore, entitled
under Art. 32 to nove the Suprene Court for a wit of ‘habeas
corpus to enforce, the fundanental right of personal freedom
guaranteed to himunder Art. 21. The right to obtain relief
by way of a wit of habeas corpus was, according to M.
Garg, a fundamental right of the petitioner and since the
producti on of the body of the person alleged to be illegally
detained is an essential feature of wit of habeas corpus,
the petitioner was entitled to claimthat he should be
produced before the Court before his petition for a wit of
habeas corpus could be disposed of by the Court. It was
conceded by M. Garg that if no prim facie case is shown by
the petitioner that he is unlawfully detained, the petition
may be dismissed inlimne. But he contended that if a
prima facie ground is shown and a rule nisi is issued, the
body of the person alleged to be wongfully confined nust be
produced along with the return. The Court cannot, it was
said, proceed to inquire into the legality of the detention
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unless the body of the person alleged to be wongfully
detained was produced before the Court. |If the Court, on
return being filed by the respondent, proceed,,, to examne
the legality of the detention w thout insisting on the pro-
duction of the body of the person alleged to be wongfully
detained and, on finding that the detention is unlaw ul
orders rel ease of the person wongfully detai ned, that would
undoubtedly give relief but that would be sone other relief
and not a wit of habeas corpus. That is not what the
petitioner has sought here nor is it what the petitioner
clains to be entitled to. The petitioner has sought a wit
of habeas corpus, that is his fundamental right under Art.
32 and that requires that the body of the petitioner nust be
produced when the legality of his detention is inquired into
by the Court. M. Garg relied heavily on Oder XXXV, r. 4,
which is in the foll owi ng terns:
I ml5
" The ~petition shall be posted before the Court for
prelimnary hearing, and if the Court is of the opinion that
a prime flacie case for granting the petition is made, out, a
624
rule nisi shall issue calling upon the person’ or persons
agai nst whomthe order is sought, to appear on a day to be
naned therein to show cause why such order should not be,
nmade and at the sanme tinme to produce in Court the body of
the person or persons alleged to be illegally or inproperly
detai ned then and there to be dealt with according to | aw."
The rule nisi contenplated in O XXXV, r. 4, said M. GGarg,
is nothing but the wit of habeas corpus which issues when a
prima facie case is nade out by the petitioner and it
requires the respondent to produce in Court the body of the
person alleged to be wongfully detained. Oder XXXV, r. 5
| ays down the procedure to be followed at the hearing of the
rule nisi and that is the same procedure which is followed
on the return to the wit of habeas corpus. That procedure
is, toquote O XXXV, r. 5
"On the return day of such rule or any day to
whi ch the hearing thereof may be adjourned if
no cause is shown or if cause is shown and
di sal | owed, the Court shall pass an order that
the person or persons  inproperly detained
shall be set at liberty. If cause is shown
and allowed, the rule shall be discharged:
The order for rel ease nade by the Court, shal
be a sufficient warrant to any gaoler, _public
official, or other person for the release of
the person under restraint."
M. Garg had to concede that O XLVII, r. 1 gives dispensing
power to the Court, for sufficient cause shown, to "excuse
the parties fromconpliance with any of the requirenents of
these rules" and to "give such directions in matters of
practice and procedure as it nmay consider just and
expedient” and O XLVII, r. 6 enacts an overriding provision
that nothing in the rules "shall be deened to Ilimt or
otherwise affect the inherent powers of the Court to rmake
such orders as may be necessary for the ends of justice or
to prevent abuse of the process of the Court", but his
argunent was that production of the body of the person
alleged to be wongfully restrained being an essentia
feature of a wit of habeas corpus and the right to obtain a
wit of habeas corpus being a fundanental right of the
petitioner, it would be a part of the fundanental right of
the petitioner to insist that he should be produced in
person before the Court and O XLVII, rr. 1 and 6 cannot be
read so as to curtail or limt this fundanental right. No
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rules can be framed by the Court, contended M. Garg, which
woul d destroy the basic and essential feature of a wit of
habeas corpus, because the right to obtain a wit of habeas
corpus is a fundanental right under Art. 32. The subm ssion
of M. Garg, therefore, was that it was not conpetent to the
Court to direct that the petitioner need not be produced in
person at the hearing of the rule nisi and the production of
the person of the petitioner was essential before the
petition could be finally di sposed of by the Court.

W do not think this subnmission is well founded. It
proceeds on a msapprehension of what are the basic and
essential features of a

625

wit of habeas corpus as it has devel oped over the centuries
in the country of its origin and as it is administered in

the countries governed by Angl o Saxon jurisprudence. The
wit of habeas corpus is one of the nost ancient wits known
to the comon law of England. It is a wit of imrenoria

antiquity and the first threads of its origin are, woven
deeply within the "seanl ess web of history" and they are
conceal ed-and perhaps untraceable anobng countless incidents
that constitute the total historical pattern. Earl of

Bi rkenhead described it inhis speech in the Secretary of
State v. O Brien(l) as"a wit antecedent to statute, and
throwing its roots /deep into the genius of our comobn |aw."
Oiginally, inits earliest period, during the twelfth and
thirteenth centuries the wit of habeas corpus was used in
nmesne process and it was nerely a command by the court to
sone one to bring before itself the body of a person whose
presence was required for purpose of a judicial proceeding.
This sinple character —of the wit as a special " kind of
sunmmons remained wunaltered till the first decades " of the
fourteenth century. Pursuant to the wit, parties were
brought before the Court, whether such parties were free or
in detention, at the tine of theissuance of the wit. When
the 'body’ nanmed in the wit was delivered to the court, the
duties of the Sheriff or other directed person were at an

end. Until this tine there was no nmention in the wit of
production acconpanied by a statenent as to the cause of
det enti on. I ndeed, in nbst cases, the wit was ainmed at

persons not in custody but at |arge. But obviously a wit
by which a court could bring persons before it can be -used
for many different purposes and the genius of the English
people found a way of using it for a different end. The
courts of common | aw started using the wit-of habeas corpus
for extending their jurisdiction at the expense of the riva

courts. The wit of habeas corpus cum causa made its
appearance in the early years of the fourteenth century. it
not nerely commanded the Sheriff to 'have the body’ of the
person therein nentioned like its predecessor but added the
words ’'with the cause of the arrest and detention’. The
person who had the custody of a prisoner was required by
this wit to produce himbefore the Court together with the
ground for the detention. The wit thus becane a neans  of
testing the legality of the detention and in this form it
may be regarded as the i medi ate ancestor of the nodem wit
of habeas corpus. The wit of habeas corpus cum causa was
utilised by the comon |law courts during the fifteenth
century as an acconplishment of the wits of certiorari and
privilege to assert their jurisdiction against the |ocal and
franchise courts. But towards the end of the fifteenth
century the machinery of the wit of habeas corpus cum causa
was turned to a new use. The courts of common |law started
asserting their jurisdiction against the rival centra

courts such as the Chancery, t he Exchequer, t he
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Eccl esiastical courts, the Council, the Star Chanber, the
admralty and the High Commission and in this struggle for
supermacy between the conmbatant courts, the wit of habeas
corpus cum causa cane to be a nost effective weapon in the
hands of the common | aw courts. The reason why it became so
may be expl ained by quoting the follow
(1) [21923] A C 603.
626
ing passage fromthe article of Maxwell Cohan on "Habeas
Cor pus Cum Causca" in 18 Canadi an Bar Revi ew at page 20:
"The struggle took the formof the assertion
of jurisdiction on the part of conbatant
courts over matters as well as persons. Now
t he corpus ~cum causa was essentially a
personal writ in the sense that the person of
the party naned was the subject matter to be
had ~and dealt with by the court. It will at
once be apparent that if the Chancery or
Exchequer or the special courts could not
retain control over the bodies of parties and
suitors before themand, further, could not
control their actions upon the determni nation
of the suit so as to ensure execution of their
judgnments, ~their power would be seriously
i npaired.” This was precisely what the King's
Bench /and Conmon Pl eas had in mnd when they
issued wits of habeas corpus - to applicants
hel d under the process of some riva
tribunal."
The common | aw courts thus used the wit of habeas corpus to
protect, assert and extend their own jurisdiction against
the wvarious rival <courts by securing the release of
litigants and others fromcustody. By neans of this wit
they brought before thensel ves and rel eased persons who had
been inprisoned by one of the rival courts if.” in \their
opi nion, the court had acted in excess of its jurisdiction
The wit of habeas corpus, known in this form as habeas
corpus ad subliciandum thus came to be a wit by which a
person unlawfully inprisoned could secure his rel ease. In
this way it assuned great constitutional inportance as a
device for impugning the validity of arbitrary inprisonment
by the executive and, as pointed out by Holdsworth in vol.

1 of his "History of English Law...... its position as the
nost efficient protector of the liberty of the subject was
unquestioned after the Geat Rebellion". It was for this

reason that nen began to assign as its direct ancestor the
clauses of the Magna Carta which prohibited inprisonnent
without due process of law. The history of the wit which
we have given shows that there is no direct descent’ but
there can be no doubt that there is an indirect connection
between the wit and the Magna Carta, because, ‘far nore
effectively than any other remedy, the wit helped to
vindicate the right of freedom guaranteed by the ' fanpus
words of the Magna Carta. The decision in Darnel’s case(l)
was a set-back in the struggle for liberty since it eroded
to sone extent the effectiveness of the wit by taking the
view that a return that the arrest was "by the specia
conmand of the King" was a good and sufficient return to the
wit, which neant that a | awful cause of inprisonment was
shown. But the Petition of Right, 1627 overruled this
decision by declaring such a case of inprisonment to be
unl awf ul . In the same way, it was enacted in the Habeas
Corpus Act, 1640 abolishing the Star Chanber that any person
conmitted or inprisoned by order of the Star Chanber or
simlar bodies or by the conmand of the King or of the
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Council shoul d have his habeas corpus. There were various
ot her defects also which were revealed in course of tine and
with a view to renmedying those defects

(1)(1627) 3 State Trials 1.
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and nmaking the wit nore efficient as, an instrument of
securing the |liberty of the subject wunlawfully detained,
reforns were introduced by the Habeas Corpus Act, 1679, and
when even these reforns were found insufficient, the Habeas
Corpus Act, 1816 was enacted by which the benefit of the
provi sions of the Habeas Corpus Act, 1679 was made avail abl e
in cases of civil detention and the judges were enpowered to
inquire into the truth of the facts set out in the return to
the wit. The nachinery of the wit was thus perfected by
legislation and it became one of the nost i mport ant
saf equards of the liberty of the subject and, as pointed out
by Lord Hal sbury L.C., in Cox v. Hakes, (1) it has throughout
"been jealously maintained by courts of |law as a check upon
the illegal usurpation of power by the executive at the cost
of the li'ege.

It will be seen fromthis brief history of the wit of
habeas corpus that it is essentially aprocedural wit. It
deals wth the machinery of justice, not the substantive
I aw. The object of the wit is to secure release of a
person who is illegally restrained of his lLiberty. The wit
is, no doubt, a conmand addressed to a person who is alleged
to have another person unlawfully in his custody requiring
him to bring the body of such person before the court, but
the production of  the body of the person detained is
directed in order that the circunstances of = his  detention

may be inquired into, or to put it differently, "in order
that appropriate judgnment be rendered on judicial " enquiry
into the alleged unlawful restraint”.~ The formof the wit

enployed is "W conmand you that you have in the King s
Bench Division of our Hgh Court of Justice-imediately
after the receipt of this our wit, the body of A B. being
taken and detai ned under your custodytogether with the day
and cause of his being taken and detained-to undergo and

receive all and singular such matters and things as our
court shall then and there consider of concerning hint in
this behalf". The underlined words show that the wit is

primarily designed to give a person restrained of his
liberty a speedy and effective renmedy for having the
legality of his detention enquired into and determ ned and
if the, detention is found to be unlawful, - having hinself
di schar ged and freed from such restraint. The nost
characteristic element of the wit is its perenptoriness
and, as pointed out by Lord Halsbury, L.C., in Cox V.
Hakes, (1) "the essential and |eading theory of  the  whole
procedure is the inmedi ate determination of the right to the
applicant’s freedom' and his release, if the detention is
found to be unlawful. That is the primry purpose of the
wit; that is its substance and end. The production of the
body of the person alleged to be wongfully detained is
ancillary to this main purpose of the wit. It is nerely a
neans for achieving the end which is to secure the |liberty
of the subject illegally detained. In the early days of
devel opnent of the wit, as pointed out above, the
production of the body of the person alleged to be
wongful |y detai ned was essential, because that was the only
way in which the courts of comobn |law could assert their
jurisdiction by renoving parties fromthe control of the
rival courts and thereby inpairing the power of the riva

(1) [1890] 15 A. C. 506.
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courts to deal with the causes and persons before them The
conmon | aw courts could not effectively order rel ease of the
persons unlawfully inprisoned by order of rival courts
wi t hout securing the presence of such persons before them
and taking them under custody and control. But t he
circunst ances have changed long since and it is no |onger
necessary to have the body of the person alleged to be
wongful ly detained before the court in order to be able to
inquire into the, legality of his detention and set him
free, if it is found that he is unlawfully detained. The
guestion is whether in these circunstances it call be said
that the production of the body of the person alleged to be
unlawfully detained is essential in an application for a
wit of habeas corpus. W do not think so. There is no
reason in principle why that which was nerely a step in the
procedure for determning the legality of detention and
securing the release of a subject wunlawfully restrained
should ~be elevated to the status of a basic or essentia

feature of the wit. That step Was essential to the
acconplishment of the purpose of the wit at one tinme, but
it is no longer necessary.  The inquiry into the legality of
the detention can be nade and-the person illegally detained
can be effectively set freewithout requiring himto be pro-
duced before the court.” Wy then should it be necessary
that the body of the person alleged to be wongfully
detained must be produced before the court before an
application for a wit of habeas corpus can be decided by
the court ? Wuld it '\not nean blind adherence to format the
expense of substance ? Why shoul d we hold ourselves is,

fetters by a practice which originated in~ England about
three hundred years ago an account of certain historica

circunstances which have ceased to bevalid even in that
country and which have certainly no rel evance in ours ? But
we may point out that even in England it is no |onger
regarded as necessary to order production of the body of the
person alleged to be. wongfully detained, in an application
for a wit of habeas corpus.

In England it is well settled as a result of severa

decisions that the wit of habeas corpus is not granted as
of course as would an original wit for -initiating an
action. It is issued only on probabl e cause bei ng shown by
an affidavit either of the person detained or of sone other
person on his behalf. The applicant for the wit nust show
prima facie that he is unlawfully detained. |[|f he cannot
show prima facie that there is sufficient-.ground for his
di scharge the wit would not issue and his application would
be sunmarily rejected. Now, up to the end of the eighteenth
century the procedure that was followed in application for
the wit of habeas corpus was that when the applicant  nmade
out a prima facie case of an unlawful detention he would be
entitled to issuance of the wit as of right. In “obedience
to the wit the respondent woul d produce the person detai ned
before the court and file a return showing the cause of
det enti on. At the hearing on the date naned oral argunent
woul d take place, the burden of proving lawful Justification
for the detention being on the respondent. If no lega

ground was nade to appear justifying detention, the person
detained would be imediately discharged. On the other
hand. the application would be dismssed if the detention
was shown to be justified. But this procedure led to the
i nconveni ence of unnecessarily

629

bringing up the body of the person detained, sonetimes from
a distance in case where it might ultimately be found, when
correct facts are placed before the court by tile respondent
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intilereturn filed by himthat the detention was perfectly
| awful and the applicant had it(-, case at all and the wit
need not have issued. The practice., therefore, started-it
is difficult to say precisely when, but the earliest
reported instance of it is to be found in the year 1784
(see, Wade’'s case reported in the note to Blake's case(1)of
issuing rule nisi inthe first instance. |If the applicant
nmade out a prinma facie case of unlawful detention, a rule
nisi would issue to the respondent and on the rule nisi the
case would be argued on the nmerits and if the court holds
the detention illegal, there would be rule absolute for the
issue of the wit and the body would be brought up and
di scharge ordered. This of-course does not ne-an that in no
case would a wit issue on exparte application. The court
could always issue a wit forthwith on the exparte
applicati on, but this power would not ordinarily be
exercised except -in an urgent case or when tine is of
i mportance or where there is alikelihood that delay may
defeat | justice, as for exanple, it is apprehended that the
person " detained nay be renpved outside the jurisdiction

(see Hal sbury’'s Laws of England, Vol. Il. page 39, para 72,
and Be Anand (2) Now, whereis rule nisi is issued. which
is the normal event, and on the hearing of the rule risi,
the court finds that the, detention is unlawful , it would
be superfluous to ,issue a wit requiring the production of
the body of the person detained in order nerely to release
him from detention, when he can even ot herw se be
effectively rel eased w thout requiring such production. In
fact in many cases the person detained would be able to
obtain his actual Trelease much earlier if an. order of
rel ease were passed by the court on the hearing of the rule
nisi than he would be able to obtain if a wit is issued, he
is produced before the court on the day nanmed in the wit
and an order of release is passed on that day. The practice
was, therefore, adopted not to go through the formality of
the wit but to straight away order the release of the
person detained. if, on the hearing of the rule nisi, it was
found that the detention was unlawful. In Eggington’s
case(3) on an application nmade by one J. Gey for a wit of
habeas corpus to secure the release of Alfre Eggington
alleged to be unlawfully detained a rule was issued by the
court calling on the respondent to show cause why a wit  of
habeas corpus should not issue directed to the keeper of the
jail at Stafford commanding himto have the body of Alfred
Eggi ngton before the court inmediately ~to undergo and
receive etc. and why in the event of the rule being made
absolute, Alfred Eggi ngton should not be discharged out of
the custody of the said keeper without the wit actually
i ssuing or Alfred Eggi ngton being personally brought before
the court. The respondent raised an objection that the rule
could not be issued in this form Lord Canpbell <negatived
the objection stating "I have repeatedly granted it-in this
formin order to avoid the necessity of bringing up the
party”". So also in Geswood' s Case(4) tile

(1) 2 M & S 428.

(2) [1941] 2 K B. 239.

(3)2E.L. & B. D.L.717=119F. R 936.

(4)2E. L. & B.L.952 118R B. 1222.
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same kind of rule was issued by the court and the cause of
detention shown in the return being insufficient the court
nade the "rule absolute to discharge the prisoner”. Thi s
practice found recognition in the Crown Ofice Rules, 1886
whi ch were nade under the Judicature Act, 1875 to govern the
practice and procedure on the Crown Side of the King' s Bench
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Di vi si on. We need not refer to the specific provisions of
the Crown Ofice Rules, 1886 relating to application for a
wit of habeas corpus, because they were identical with the
corresponding provisions of the Ctowmm OFfice Rules, 1906
whi ch superseded the Crown O fice Rules, 1886. Speaking of
an application for a wit of habeas corpus, rules 217 and
218 of the Crown O fice Rules, 1906 provided
"R 217. If made to the Court, t he
application shall be by notion for an order
which if the Court so direct may be nade
absolute ex parte for the wit to issue in the
first instance; or if the Court so direct they
may grant an order nisi.
R 218. If nade to a judge he may order
the wit to issue ex parte in the first
i nstance, or nmay direct a summons for the wit
to issue."
Rule 225 then proceed to state that "On the argunent of
every |,order  nisi~ or summons at Chanbers for a wit of

habeas corpus the Court or Judge may, in its or his
di scretion, direct an order to be drawn up for t he
prisoner’s discharge, whichorder shall be a sufficient

warrant to any gaoler or constable or other person for the
di scharge of the prisoner or any infant. or person under
restraint." It is/thus evident that if, on the hearing of
the rule nisi or sumons, it was found that the detention
was unlawful, the person detained would be rel eased
forthwith w thout  requiring himto be brought before the
court. The validity of this practice was assailed before
the House of Lords in Cox v. Hakes (supra) and it was
contended that it was not conpetent to the Hi gh Court to
di scharge the prisoner wi thout having  him - first  brought
before the Court, and rule 244 of the Cromm Ofice Rules,
1886, <corresponding to rule 225 of the Crown Ofice Rules,
1906 whi ch gave sanction to sucha course, was ultra  vires.
Lord Herschell repelled this contention pointing out that
the respondent had failed to satisfy himthat the rule was
ultra vires and that there was nothing to show ‘that the
presence of the "person whose custody was in question was
essential to the jurisdiction of the Hgh Court to discharge
him. The Crowmn O fice Rules, 1906 were revoked and so far
as they related to the practice and procedure in regard to
application for a wit of habeas corpus, they wer-e
incorporated in Oder LIX as rule | clause (c) and rules 14
to 23 by the Rules of the Supreme Court (Divisional Courts)
1938. No substantial change was nade in the practice and
procedure save and except that instead of rule nisi nd order
nisi, the new rules provided that when an application for a
wit is made and prinma facie grounds are shown, the court or
Judge may direct that notice of notion be given or ~ sumons
be taken out for issuance of the wit or the application be
adj ourned so that notice

631

thereof may be- given to the respondent. (see r. 16). Rule

19 corresponded to former r. 225 and was alnost in the sane
terns as that rule with only some ninor consequentia

changes. The entire rules of the Suprene Court were
thereafter revised and rewitten and passed and issued as
one conplete integral body of Rules under the title "The
Rul es of the Suprene Court, 1965". These are the Rules now
in force in England. Oder LIV of these Rul es enbodies the
rule relating to application for a wit of habeas corpus.
Here again we do not find any substantial change and the
practice and procedure remains basically the sane as it was
bef ore. Rule 4(1) is in alnost identical terns as the
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earlier r. 19 and provides that where the court or the judge
hears the application after notice of notion or sumobns or
notice of the application is served on the respondent, the
court or the judge may in its or his discretion order that
the person restrai ned be rel eased and such order shall be a
sufficient warrant to any governor of a prison, constable or
ot her person for the, release of a person in restraint. The
editors of the Suprene Court Practice commenting on this
rule say at page 765
"At the hearing an order may be nade for the
wit to issue in accordance with r. 5 but a
nodern practice has grown up of naking an
order for release as provided by r. 4-, in
which case the wit is not formally issued:
the Master of the Crown office wites to the
prison governor directing the discharge of the
prisoner, and the return to the wit need not
show t he cause of detainer but merely the fact
of release."
Wade and Phillips also in their Constitutional Law (8th ed.)
at page 492 described the nmobdempractice and procedure in an
application for a wit of habees corpus in the sane terns :
"If prima facie grounds are shown, the Court
or Judge -ordinarily directs that notice of
noti on be given or a sumons issued. Argunent
on the nerits of the application then takes
pl ace on the day naned.  If the Court decide, -
, the wit should issue, it orders the rel ease
of the  prisoner or the handing over of the
infant ~to the applicant, and this order is
sufficient  _warrant for the release. Under
this practice there is noneed to produce the
prisoner in court at the hearing and no return
to the wit is actually nade."
It is, therefore, evident that even in England, which is the
country where the wit of habeas -corpus originated, the
superfluity of issuing the wit 'has been discarded and a
pragmati ¢ approach has been adopted which is concerned 'nore
with the substance of the remedy than its form
We find that in the United States also the sane practice, is
followed in an application for a wit of habeas corpus. The
earliest case on the point is to be found in Exparte Tobias
Wwatkins.(1l) In this case on an application for a wit of
habeas corpus, a rule was served on the
(1)(1833) 7 pet. (U S.) 568; 8 L. Ed. 786.
632
Attorney-General to show cause why the, application should
not be granted and the cause was fully argued upon. the
return of the rule The Court delivering its judgnent said
"It is admtted that all the facts existing in the case have
been laid before the court exactly .is they would appear if
the habeas corpus had been duly awarded and returned; so
that the judgment which the courts are called upon to
pronounce, is precisely that which ought to be pronounced
upon a full hearing upon the return to the wit of habeas
corpus and it has accordingly been so argued at the bar",
and held that the applicant was entitled to be discharged
fromconfinement. Simlarly in Exparte Yarbrough(l) a wit
of habeas corpus was prayed for on the ground that the
applicant’s trial, conviction and sentence in the GCircuit
Court of the United States for the District of Al abama were
illegal, null and void. The Suprene Court issued a rule
nisi to show cause why the wit of habeas corpus should not
i ssue for the release of the detenu. The Superintendent of
Al abama  Penitentiary filed a return showi ng that t he
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applicants were held prisoners by virtue of the sentence of
the Circuit Court on the hearing of the rule proceeded to
exam ne whet her the detention of the applicants was | awful
The Suprene Court did not say that until the applicants are
produced before them they would not be competent to inquire
into and determne the legality of the detention. The
Suprenme Court, on the contrary, said : "As this return is
precisely the same that the Superintendent would nake if the
wit of habeas corpus had been served on him the Court here
can deternmine the right of the prisoners to be released on
this rule to show cause, as correctly and wth nore
convenience in the admnistration of justice, than if the
prisoners were present under the wit in the custody of the
Superi ntendent," and pointed out that "such is the practice
of this court." The Supreme Court also observed ill an oft
guot ed passage from the judgnent in Wal ker v. Johnston :(2)
"Since the allegations of such petitions are often
i nconclusive, the practice has grown up of issuing an order
to show /'cause, which the respondent nmay answer. By this
procedure the facts on which the opposing parties rely nay
be exhi bited, and the. court may find that no issue of fact
is involved. In this way useless grant of the wit wth
consequent production of the prisoner and of w tnesses may
be avoi ded wher e from undi sputed facts or from
incontrovertible facts, such as those recited in a court
record, it appears, as nmatter of law, no cause for granting
the wit exists. On the other hand, on the facts admtted,
it my appear that, as natter of law, the  prisoner is
entitled to the wit and to a discharge. This practice has
long been followed by this court and by the | ower courts.
It is a convenient one, deprives the —petitioner of no
substantial right '. It would thus be seen that according to
the practice in the United States a rule nisi is issued in
the first instance and on the hearing of ‘the rule nisi, the
legality, of the detention is inquired into and detern ned
wi thout requiring the production of the prisoner detained,
and if the production is found wunlawful, an order of
di scharge is nade sonetines acconpanied by all order for
issue of a wit of habeas corpus and sonetines without it.
The issue of the wit of habeas corpus is, —of-course, an
idle formality,
(1) (1884) 110 U. S. 651; 28 L. Ed. 274.
(2) 312 U. S. 275; 85 L. Ed. 830.
633
for, if the person detained is set free in conpliance wth
the order of release, there can be no returnto the wit.
We find an accurate summary of the | egal position'set out in
Cor pus Juris Secundum vol. 39, page 659, para 93
"In general the body of the person detained
nmust be produced with the wit; but production
in court of the person detained is not a
prerequisite to jurisdiction and in a  proper
case may be excused or dispensed with.
In accordance with the command of the wit,
and the governing statutes, the body of the
person detained nust be produced wth the
return before the court or judge issuing the
wit. Production in court of the person
det ai ned is not a prerequisite to t he
jurisdiction of the court to determne the
guestion involved. He need not be produced
unl ess the court deens his presence necessary.
Production of the prisoner bodily nmay be
excused or dispensed with where it appears
that for any reason the production of the body
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is inmpossible, inpracticable, or inproper,-"
The practice followed in the United States of releasing a
person found to be illegally detained without requiring him
to be brought before the Court disloses a pragmatic approach
to the problem for, it concerns itself nore wth the
acconpl i shment of the primary purpose of the proceeding than
with conpliance with its superfluous el ement.
This was the practice and procedure in an application for a
wit of habeas corpus and this is howthe jurisdiction in
regard to wit of habeas corpus was exercised by the courts
in England as well as in United States when the Constitution
maker s franed Art. 32 of the Constitution. It is,
therefore, reasonable to assume that when the Constitution
nakers provided in Art. 32(2) that the Supreme Court shal
have power inter alia to issue a wit in the nature of
habeas corpus, they had inmnd the wit of habeas corpus as
admi ni stered in England and the United States at that tinme.
The Constitution makers coul d never have intended that while
dealing with an application for a wit of habeas corpus
under Art. 32, the Supreme Court should shut its eyes to the
devel opnent _in the law.in regard to the wit of habeas
corpus in the last two hundred years, in the country of its
origin and the manner in which the jurisdiction in regard to
the wit of habeas corpus is exercised in the country of its
adoption across the Atlantic, and ignoring the facts of
history, allow itself to be petrifiedin the age of the
Tudors and the Stuarts when the wit ~was  struggling to
emerge as an effective weapon in the protection of persona
liberty. There can be no doubt that in enacting Art. 32(2)
the Constitution makers meant-to give to person illegally
restrained of his |liberty the sane kind of renedy, fashioned
and devel oped over the years, which is counterpart ' enjoyed
in England and the United States. |t would indeed be highly
anonmal ous and strange that when in England and the United
States the renedy by way of a wit. of habeas corpus is
shown of its superfluous el ement and made
634
nore Convenient and effective froma functional view  point
by dropping the requirenment of production of the ‘person
detained, we in India should still hold ourselves bound by
the old formof procedure and pay honage to a superfluity
whi ch has been discarded a |l ong ago in those, two countries.
Wiy, shoul d the ghost of the past and that too not ours but
that of another country-be allowed to continue to haunt  us
and cloud our vision of rationality. It has been held by
this Court in T. C Basappa v. T. Nagappa & Anr. (1) that
"in view of the express provisions in our Constitution we
need not now |look back to the early history or. the
procedural technicalities of these wits in English | aw, nor
feel oppressed by any difference or change of ~ opinion
expressed in particular cases by English Judges. W can
make an order or issue a wit in the nature of dertiorari in
all appropriate cases and in appropriate nmanner, so |long as
we keep to the broad and fundanmental principles  that
regulate the exercise of jurisdictionin the matter  of
granting such wits in English law." (the wunderlining is
ours) Wen we find, both on a priori reasoning as also on
the basis of the practice in England and the United States,
that the production of the body of the person detained is
not a basic or essential requirenment of a proceeding for a
wit of habeas corpus-it is a superfluous el enent which can
be discarded without effecting the wutility, and effec-
tiveness of the renedy-there is no reason or justification
why we should insist wupon it while- dealing with an
application for a wit of habeas corpus. The broad and
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gener al principl es t hat regul ate the exerci se of
jurisdiction to issue a wit of habeas corpus in English | aw
have been di scussed by us and they do not require that the
body of’ the person detained nust be produced before the
legality of the detention can be inquired into and
determned by the court. W mnust, therefore, hold that
while dealing with an application for a wit of habeas
corpus under Art. 32, the Suprene Court may not require the
body of the person detained to be brought before the Court.
The production of the body of the person detained is not
essential to the jurisdiction of the Suprene Court to dea

with the application. The Suprene Court can exam ne the
legality of the detention on the hearing of the rule nis

wi thout requiring that the person detai ned be brought before
the Court, and if the detention is found unlawful, order him
to be released forthwith. ~This, in fact, is the procedure,
set out in order XXXV, Tr. 4 &5 read with Order Y.LVII, Tr.
1 and 6 of the Suprene Court Rul es. Order XXXV, T. 4
provides that if onthe prelimmnary hearing the Court is of
opi nion that a prima facie case for granting the petition is
made out-and granting the petition would nmean passing an
order of release of the person detained-a rule nisi shal

i ssue calling upon the respondent to appear and show cause
why the order sought, nanmely, order for release of the
person detai ned, should not be nade and at the sane tine to
produce in Court the body of the person detained "then and
there, to be dealt with according to law'. It would appear
that according to this Rule the body of the person detained
nmust be produced in Court on the, day fixed for the hearing
of the rule nisi. But Oder XLVIl, r. | enpowers the Court,
for sufficient cause _shown, to dispense wi'th this
requi renent of Order XXXV,

(1) [1955] S. C R 250.
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r. 4 and the Court may direct in an appropriate case- that
the body of the person detained need not be produced in
Court at the hearing of the rule nisi. The sane is the

effect of Oder XLMII, r. 6. Were such it direction is
given, the Suprenme Court would hear the rule nisi wthout
the person detai ned bei ng brought before it and, as provided

in Oder XXXV, r. 5, "if no cause is shown or if ~cause is
shown and di sal | owed" pass an order that the person detained
be set at Iliberty, and "if cause is shown and allowed"
di scharge the rule nisi. That would be exactly in accord

with the manner in which the jurisdiction in regard to an
application for a wit of habeas corpus is exercised in
Engl and and the United States. W fail to see how that can
be regarded as in any way contradictory or violative of Art.
32 of the Constitution. Moreover, it may be noticed  that
though the petitioner has a fundamental right under/ Art.
32(1) to nmove the Suprenme Court by appropriate proceeding
for enforcenent of any of his fundanmental rights guaranteed

under Part 11l and the Supreme Court is bound under  Art.
32(2) to issue appropriate direction order or wit for
enf or cenent of such fundanental right, there is no

obligation on the Suprenme Court to give any particular Kkind
of remedy to the Petitioner. What should be the appropriate
renedy to be given to the petitioner for enforcement of the
fundanental right sought to be vindicated by himis a matter
for the Supreme Court to decide under Art. 32(2). The
Suprenme Court may, in the exercise of its power under Art.
32(2), say that in order to give relief to the person
detained for enforcenment of Ms personal freedom it is not
necessary to go through the idle formality of requiring him
to be produced before the Court and that it would be
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sufficient and appropriate instead to examine the validity
of the detention w thout having being brought before the
Court, and if the detention is found to be unlawful, pass an
order setting himat liberty.

W are, therefore, of the viewthat there is nothing in.
Art. 32 which requires that the body of the person detained
nmust be produced be-fore an application for a wit of habeas
corpus can be heard and decided by the Court. It is
conpetent to the Court to dispense with the production of
the body of the person detained while issuing a rule nis

under Order XXXV, r. 4 and the rule nisi can be heard and an
appropriate order passed in terms of Oder XXXV, r. 5
without requiring the, body of the person detained to be
brought before the Court.' This was the only question before
us and nowthat it is deter mined the petition will have to
go back to the appropriate Bench for disposal according to
I aw.

P.B.R
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