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Whet her the appellant, on the evidence on record, is
entitled to the price of hard coke supplied by it to the respondent at
the enhanced rate, i's the controversy raised in this case. The dispute
was referred to an arbitrator pursuant to the arbitration clause in the
agreenment entered by the parties. The arbitrator held in favour of the
appel | ant and accepted its claimof Rs.234097.41. A single Judge of
the Del hi High Court rejecting the objections raised by the respondent
against the award, nade it rule of the court. On appeal, the Division
Bench of the Hi gh Court reversedthe order of the single Judge and
set aside the award passed by the arbitrator. As such the claimant is
in appeal before this court chall enging the judgnent of the Division
Bench of the Hi gh Court.

The factual matrix of the case | eading to the present
proceedi ng may be shortly stated thus: The Del-hi Devel oprment
Authority (for short 'DDA'), respondent herein, floated a tender
enquiry on 30th January, 1981 for supply of hard coke. Ms.|lndu
Engi neering & Textiles Ltd., appellant herein, submtted its offer for
supply of the material in response to the said notice on 12th
February, 1981. The offer letter contained a price escal ation clause
to the followi ng effect:

"Qur prices are based on the prevailing prices
of pig iron, prem um hard coke and ferro-
silicon as announced by the Joint Plant
Conmittee, Bharat Coking Coal Ltd., or any

ot her agency aut horised for this purpose, plus
sal es tax, cost of transportation and handling
frommin producers to our works at Agra.

Any upward revision in the prices of pig iron
hard coke and ferro-silicon shall have
correspondi ng effect on our prices as per
fornmul a gi ven bel ow.

Such revision in prices shall be effective from
all material in transit, or tendered for

i nspection i mediately fromthe date of
announcenent of revised prices by J.P.C

Bhar at Coking Coal Ltd., etc."

The tenders were opened by the respondent on 20th February, 1981
On 14th February, 1981 there was an escal ation of the price of hard
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coke notified by Coal India Ltd. (a subsidiary of Bharat Coking Coa
Ltd.). The price escalation was published in the newspapers on 1st
March, 1981. On 16th April, 1981 negotiations were held with the
parties who submtted offers, pursuant to which rates in respect of
supply of ferro-silicon and the price escalation in respect of the sane
wer e reduced/ dropped. However, the escalation clause with regard

to prem um hard coke and pig iron (no dispute in this proceeding)

was nai ntained with certain nodification. Regarding price escalation
it was stated as follows :

"Price Escalation: W agree to nodify this

clause to the same formas accepted by the

Department in the previous tender w th Indo-

Swedi sh Pi pes fromwhomthis factory was

bought by us. Under that escal ation clause,

escal ation is payable only on statutory

increase in prices of pig iron and prem um

hard coke."

On 6th May, 1981 the respondent conmunicated its acceptance with
the following clause regarding price escalation

"Enhancenent and deductionin pipes to be

regul ated on the basis of the pig iron and hard

coke price of JPC and Bharat Coking Coa

Ltd. "

This was foll owed by a confirmation |letter by the appellant in which it
was specifically stated that the escalation clause shall be effective for
any increase/decrease after the date of the tender i.e. 12th February,
1981. The agreenent incorporating the price escalation clause was
signed between the parties on 14th May, 1981. Wen the appell ant
submitted bills for the hard coke and pig iron supplied to the
respondent at the escalated price with effect - from14th February, 1981
the respondent denied its liability to pay the enhanced price for hard
coke while adnmitting the liability for the escalated price in respect of
pig iron. A dispute therefore, arose between the parties.

The dispute was referred to the arbitrator - Shri Banaras
Dass, Superintendent Engi neer by Engi neer Menber, DDA = The
arbitrator, by a reasoned award passed on 16.5. 1985, accepted the
claimof the appellant in respect of the three itens of claimincluding
the claimin respect of hard coke (itemmno.2). The respondent raised
an objection to the award only in respect of itemmno.2 i.e: hard coke.
A single Judge of the Hi gh Court by the order passed on 7.4.1989
remtted the matter to the arbitrator for fresh decision after taking into
consi deration the effect of the letter dated 9.6.1982. Pursuant to the
sai d decision the arbitrator passed the award dated 3.10.1989 after
hearing both the parties. He gave detailed reasons in support of the
award accepting the claimof the appellant in respect of itemno.2.
He gave reasons for not accepting the letter dated 9.6.1982 as
bi nding on the appellant holding that it was obtained after an year of
the agreenment and under duress and that the offer dated 12th
February, 1981 itself was sufficient to justify the claimof the
appel lant. By the order dated 20th February, 1995 a single Judge of
the Hi gh Court rejected the objections filed by the respondent agai nst
the award and nmade the award dated 3.10.1989 rule of the court.

The respondent filed the appeal, FAQ(OS) 219/ 95,
agai nst the said order which was allowed by a Division Bench of the
Court holding inter alia that the award of the arbitrator accepting the
clai mof the appellant for escalated price of hard coke was w thout
evi dence. The Division Bench held inter alia that in the negotiations
hel d on 16.4.1981 between the parties the price of hard coke as
quoted by the appellant was not increased. The Division Bench
further held that the price escalation clause agreed to on 16. 4. 1981
woul d have prospective application i.e. increase in price after that
date. Recording its finding that there was no evidence or nateria
before the arbitrator whatsoever for grant of the escal ation dated




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 3 of 6

14.2.1981 in price of hard coke the Division Bench declined to

accept the contention raised on behalf of the appellant that it had no
awar eness of the increase dated 14.2.1981 when it subnitted the

tender on 12.2.1981 since the firmis very nuch in this line of
business. It was further held that the price escal ati on clause which
was nodified did not include the enhancenent nade on 14.2.1981

On such discussion, the Division Bench held that the case was one of

no evidence. The Division Bench rejected the contention rai sed on
behal f of the appellant that the respondent in sinilar circunstances
havi ng accepted the escalation in price of pig iron should not decline
to grant simlar claimin respect of hard coke, holding that by
conceding to the claimin respect of pig iron it could not be said that
the respondent agreed to pay the escalated price for hard coke.

The scope for interference by the court with an award
passed by the arbitrator is limted. Section 30 of the Arbitration Act,
1940 (for short 'the Act’) provides in somewhat mandatory terns that
an award shall not be set aside except on one or nore of the grounds
enunerated in the provision. The three grounds set out in the Section
are :

(a) that ‘anarbitrator or unpire has mi sconducted hinself or
t he proceedings;

(b) that an award has been made after the issue of an order
by the Court superseding the arbitration or after
arbitration proceedings have becone invalid under

Section 35;

(c) that an award has been inproperly procured or is

ot herw se invalid.

Interpreting the statutory provision Courts have laid stress on the
[imtations on exercise of jurisdiction by the Court for setting aside or
interfering with an award in unpteen cases. ~Sone of the well
recogni sed grounds on which interference is permssible are
1) Violation of principle of natural justice in passing the
awar d;

2) Error apparent on the face of the award;

3) The arbitrator has ignored or-deliberately violated a
clause in the agreenment prohibiting dispute of the nature
ent ert ai ned;

4) The award on the face of it is based on a proposition of
Il aw which is erroneous, etc.

In U P.Hotels and Gthers vs. U P.State Electricity Board, (1989) 1
SCC 359, this Court in paras 17& 18 observed as foll ows:
"17. It appears that the main question that

arises is : whether the decision of this Court in

I ndi an Al um nium co.vs. Kerala State

Electricity Board (1975) 2 SCC 414 case was

properly understood and appreciated by the

| earned Urpire and whether he properly

appl i ed the agreenent between the parties in

the light of the aforesaid decision. It was

contended that the question whether the sums

payabl e under clause 9 included di scounts.

On the aforesaid basis it was contended that

there was an error of |aw and such error was

mani fest on the face of the award. Even

assum ng, however, that there was an error of

law in arriving at a conclusion, such an error is

not an error which is anenable to correction

even in a reasoned award under the | aw.

Ref erence may be made to the observations

of this Court in Coinbatore District

P. T. Sangam v. Bal a Subramani a Foundry

(1987) 3 SCC 723, where it was reiterated

that an award can only be set aside if there is

an error on its face. Further, it is an error of

| aw and not m stake of fact committed by the
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arbitrator which is justiciable in the application
before the court. Wuere the alleged m stakes

or errors, if any, of which grievances were

made were nistakes of facts if at all, and did
not anount to error of |aw apparent on the

face of the record, the objections were not
sustai nabl e and the award coul d not be set

aside. See also the observations of this Court
in Del hi Municipal Corpn. Vs. Ms.Jagan Nath
Ashok Kumar, (1987) 4 SCC 497, where this

Court reiterated that reasonabl eness of the
reasons given by an arbitrator in making his
award cannot be challenged. |In that case

before this Court, there was no evi dence of
violation of any principle of natural justice, and
in this case also there is no violation of the
principles of natural justice. It may be possible
that on the same evidence sonme court night

have arrived at sonme different conclusion than
the one arrived at by the arbitrator but that by
itself is-no ground for setting aside the award
of an arbitrator. Also see the observations in
Hal sbury’s Laws of England, 4th edn., Vol.2, at
pages 334 and 335, para 624, where it was
reiterated that an /arbitrator’s award may be

set aside for error of |aw appearing on-the

face of it, though that jurisdiction is not lightly
to be exercised. |If 'a specific question of lawis
submitted to the arbitrator for his decision and
he decides it, the fact that the decision is
erroneous does not nake the award bad on

its face so as to pernit it being set aside; and
where the question referred for arbitration is a
qguestion of construction, which is, generally
speaki ng, a question of law, the arbitrator’s
deci si on cannot be set aside only because the
court would itself have conme to a(different
conclusion; but if it appears on the face of the
award that the arbitrator has proceeded
illegally, as, for instance, by deciding on

evi dence whi ch was not adm ssible, or on
principles of construction which the | aw does
not countenance, there is error in |aw which

may be ground for setting aside the award.

18. It was contended by M.F.S. Nariman

counsel for the appellant, that a specific
guestion of |aw being a question of

construction had been referred to the Umire
and, hence, his decision, right or wong, had

to be accepted. In view of Cause 18, it was
submitted that in this case a specific reference
had been made on the interpretation of the
agreement between the parties, hence, the
parties were bound by the decision of the
Umpire. CQur attention was drawn to the
observations of this Court in Ms.Hindustan

Tea Co. v. Ms. K Sashi kant & Co., 1986 Supp

SCC 506, where this Court held that under the
law, the arbitrator is nade the final arbiter of
the dispute between the parties, referred to
him The award is not open to challenge on

the ground that the arbitrator has reached a
wrong conclusion or has failed to appreciate
facts. Where the award which was a

reasoned one was chal | enged on the ground
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that the arbitrator had acted contrary to the
provi sions of Section 70 of the Contract Act, it
was held that the sanme could not be set

aside."

This Court, while dealing with the power of courts to

interfere with an award passed by arbitrator, had consistently laid
stress on the position that an arbitrator is a Judge appointed by the
parties and as such the award passed by himis not to be lightly
interfered with. In the case on hand the only question that arose for
consi derati on was whether the appellant was entitled to claimthe
enhanced price of hard coke for the quantity supplied by it to the
respondent. Under the contract a specific quantity of the materia

was to be supplied during the period fixed under the agreenent.

Ri ght from the begi nning while subnitting the tender the appellant

had included a price escalation clause in which it was stipulated that
any escal ation of the price after subm ssion of the tender will entitle
the supplier to claim~ higher price fromthe other party. This clause
was subsequently revised only to the effect that the price escal ation
wi || be applicable when there is statutory enhancenent in the price of
the commodity. No di spute was raised before the arbitrator or the
court that the escalated price clained by the appellant was not the
statutorily enhanced price of hard coke. It was also not in dispute that
even accepting the appellant’s claimfor escalated price of the
commodity, it was entitled to the claimonly in respect of a part of the
quantity supplied and not the entire quantity. In these circunstances,
the arbitrator had not attached inportance to the non-nention of the
enhanced price of hard coke in course of negotiations between the
parties. The view taken by the arbitrator, in the circunstances of the
case, was a pl ausi bl e one and the sanme coul d not be said to be
suffering fromany nanifest error on the face of the award or wholly

i mprobabl e or perverse one. As such it was not open to the court to
interfere with the award within the statutory linmtations laid down in
Section 30 of the Act. The single Judge, therefore, rightly declined to
interfere with the award passed by the arbitrator and nmade it rule of
the court.

As noted earlier, the Division Bench in appeal filed under

Section 39 of the Act, reversed the order passed by the single Judge
and set aside the award hol ding that there was no material before the
arbitrator for accepting the claimof the appellant.” The Division Bench
exceeded the limts of its jurisdiction in entering into the facts of the
case and in interpreting the agreement between the parties and
correspondence which was a part of the said agreenment. Wat was

the price of the commpdity to be paid by the respondent to the
appel l ant was essentially a question of fact. Even assum ng that the
arbitrator had conmitted an error in comng to the conclusion that the
appel l ant was entitled to the claimof the escal ated price of the
commodity (hard coke) under the terns of the agreenment and the

Di vi sion Bench felt that the conclusion should have been ot herw se, it
was not open to it to interfere with the award on that score. | Another
fallacy conmitted by the Division Bench in the judgnent is recording
the finding that the escal ation clause in the agreenent had

prospective operation with effect from14.5.1981 i.e. the date on

whi ch the agreenment was entered into by the parties. As noted

earlier, under the agreement a specified quantity of the conmodity

was to be supplied by the appellant to the respondent within the

period specified in the agreement and the appellant, while submitting
its tender, had made it clear that any subsequent upward change in
price of the commodity will entitle it to claimat such rate and
subsequently the price escal ation clause was nodified in a manner

not relevant for deciding the dispute referred to the arbitrator, the
guestion of the price escal ati on cl ause havi ng prospective effect was
of no consequence. |f the clainmant was entitled to the enhanced

price the respondent was |liable to pay the same for the entire stock
supplied. If the position was otherw se, the claimof the appellant was
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to be rejected in toto.

On the discussions in the foregoi ng paragraphs, we are

clearly of the view that the Division Bench of the High Court erred in
setting aside the award passed by the arbitrator which was nmade

rule of the court by the single Judge. 1In the result, the appeal is
al | owed. The judgrment dated 15.5.1996 in FAO (0OS) 219/95 is set
aside and the order of the single Judge dated 20.2.1995 in Suit

No. 944 of 1985 is confirned. No costs.




