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ACT:

Expl osi ve Substances Act, sections 2 and 5-Wether
pot assi um cyani de, m xture of potassium cyanide and sul phur
detonators etc. etc., are 'explosive substances’ within the
definition of the expression-Wether such recovery in |arge
guantities anmpbunts to "conscious possession” wthin the
nmeani ng of sectiion 5-Presunption of knowedge that a
particul ar substance 'is an explosive substance, when can be
made.

HEADNOTE

Governnment of India, Mnistry of Wrks & Housing and
Urban Devel opment Notification No. 3/12/65-Pll(IX) dated 1st
April, 1966, requiring a licence to nake or possess the
expl osi ve substances-Possession wthout such a licence, of
t he expl osi ve substances is unaut hori sed.

Penal Code, section 120B-Crimnal conspiracy-Nature of
pr oof .

Fakhruddi n, the owner of the shop, known as M~ F.
Mani yar & Sons, Sholapur, along with his three sons, was
tried for offences under section 120B of the Penal Code,
section 5 of the Explosive Substances Act, section 3 read
with section 25 of the Arns Act and section 6(1)(a) of the
Poi sons Act. Al the four were convicted and sentenced by
the Sessions Judge, Sholapur, to sentences of different
durations under these Acts and also to fine. The substantive
sentences were directed to run concurrently. The appeals
before the H gh Court having failed the appellants have cone
in appeal by special |eave to this Court.

Di smissing the appeals, the Court while remtting the
sentences of fine and reducing the sentences of inprisonnent
to the periods already undergone by the three living
appel | ant s.

N

HELD: 1 :1. In order to bring hone the offence under
section 5 of the Explosive Substances Act, the prosecution
has to prove: (i) that the substance in question is
expl osi ve subst ance; (ii) that the accused nmkes or
knowingly has in his possession or under his control any
expl osi ve substance; and (iii) that he does so under such
circunstances as to give rise to a reasonabl e suspicion that
he is not doing so for a lawmful object. [75D @
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1: 2. The burden of proof of the ingredients of section
5 of the Explosive Substances Act, 1is on the prosecution

The nonent prosecution has di scharged that burden, it shifts
to the accused to show that he was maki ng or possessing the
expl osi ve substance for a lawful object, iif he takes that
pl ea. [75F- (G

2. On a consideration of the evidence of the Expl osive
I nspector, and other evidence, the substances in question
whi ch were recovered fromthe appe-

69

[lants were "explosive substances"” within the definition of
that expression in section 2 of the Explosive Substances
Act. [76F G

3: 1. The factum of the recovery of the said articles
fromthe possession of appellant No. 1 and al so the evidence
that his three sons,  appellants 2 to 4, who were managi ng
and running the shop of M F. Maniyar and Sons from which
the incrimnating substances were seized clearly show that
all of themwere guilty. [76 GH, 77A

3:.2. ~The several substances seized, not being mnute
or small in quantity, make it clear that the appellants were
in "conscious possession" of ~ the substances seized within
the meaning of section 5 of the Explosive Substances Act.
[ 77A- B]

3: 3. The possession of the expl osive substances by the
appel l ants were without any authority since the appellants
had no licence or authority to nake or possess the expl osive
substances as required by the Government of India. Mnistry
of Wbrks & Housing and Urban, notification dated 1st April
1966. The |icence possessed by themis dated 31-3-1956 which
was nhot in pursuance and-in conformty of ‘the said
CGovernment notification. [77G H

3: 4. The know edge that the particul ar substance is an
expl osi ve substance depends on different circunstances and
varies from person to person. Unlike an ignorant man or a
child comng across an explosive substance who picks it up
out of curiosity not knowing that it is an explosive
substance, a person of experience nay inmedi ately know that
it is an explosive substance. In ‘the instant case, '‘as the
appel l ant had been dealing w th the substance in question
for long tine, they certainly knew or at |east they shall be
presuned to have known what those substances were and for
what purpose they were used. The said presunption is further
fortified fromthe fact that a half K G of blasting powder/
pot assi um cyanide was sold to the decoy ~witness by the
appel l ants. [78E-F, G

4. For an offence under section 120B of 't he Penal Code
the prosecution need not necessarily prove that the
perpetraters expressly agreed to do or cause to be done the
illegal act: the agreement may be proved by necessary
inmplication. In this case, the fact that the appel llants were
possessing and selling explosive substances w thout a valid
licence for a pretty long time leads to the inference that
they agreed to do and/or cause to be done the said illega
act, for, wthout such an agreenent the act could not have
been done for such a long tine.[79G H, 80A]

JUDGVENT:

CRI M NAL APPELLATE JURI SDICTION: Crimnal Appeal Nos.
150/ 76 and 285 of 1976.

Appeal s by special leave fromthe Judgnment and Order
dated 29.1.1976 of the Bonbay High Court in Cr. A 526/73.

S. B. Bhasme, V. N Ganpule and Ms. V. D. Khanna for
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the Appellant in C. A 150/76.

U R Lalit and K R Chowdhary for the Appellant in
Cr. A 285/76
70

R N Sachthey and M N. Shroff for the Respondents in
both the Appeals.

The Judgrment of the Court was delivered by

BAHARUL | SLAM J. These two appeals arise out of a
conmon judgrment and order passed by the H gh Court of
Bonbay, Criminal Appeal No. 150 of 1976 has been preferred
by two appellants, Mohammad Usman Mohammad Hussai n Mani yar
(hereinafter "Usman") and Mohammad Taufi k Mohammad Hussain
Mani yar (hereinafter ’'Taufik’) and Crimnal Appeal No. 285
of 1976 has been preferred by Mhamad Hussai n Fakhruddi n
Mani yar (hereinafter " Fakhruddi n) and Mohamad Ri zwan
Mohamad Hussai n Maniyar (hereinafter 'Rizwan'). Al of them
were convicted and sentenced by the Sessions Judge as
fol | ows:

(i) /Under Section 120B of the Penal Code and sentenced
to suffer rigorous inprisonment for three years,
each;

(ii) Under Section 5 of the Explosive Substances Act
and sentenced to rigorous inprisonnent for three
years each, and to pay a fine of Rs. 1000 each, in
default, 'to ~suffer rigorous inprisonnent for two
nont hs, each;

(iii) Under Section 5 (3) (b) of the Expl osives Act and
sentenced to suffer rigorous inprisonnent for six
nmont hs, each, and to pay a fine of Rs. 500/- in
default, to  suffer rigorous inprisonnent for one
nmont h, each;

(iv) Under Section 3 read with Section 25(1) (a) of the
Arms  Act and sentenced to suffer ri gorous
i mprisonnment for two nonths each;

(v) Under Section 30 of the Arns Act and sentenced to
pay a fine of Rs. 100/- each, in default, to
suffer rigorous inprisonnent for two weeks, each

(vi) Under Section 6 (1) (a) of the Poisons Act read
with Rule 2 of the Rules framed under the said Act
and sentenced to suffer rigorous inprisonment for
one nmonth, each, and to pay a fine of Rs. 50/-
each, in default, to suffer rigorous inprisonnent
for 15 days, each.

The substantive sentences were directed to run
concurrently. The first two preferred one appeal and the
second two a separate appeal before the Hi gh Court. The Hi gh
Court by a common judgrment dism ssed both the appeals. Hence
this appeal before us
71
by special |eave. This conmon judgnment of ours will dispose
of both the appeals.

2. During the pendency of the appeal before this Court,
appel I ant, Fakhruddi n, died on 10. 10.1978. His 'lega
representatives have been brought on record as there -are
sentences of fine against the deceased appellant.

3. The facts necessary for the purpose of disposal of
these appeals may be stated thus:

In the year 1967 a nunmber of rurders were perpetrated
by a gang of nurderers. During the course of investigation
into these offences, potassium cyanide was found to have
been used for poisoning the victinms. On 11.9.1964, P. W17,
Bendre, P.S.1, who was attached to the local crine branch at
Shol apur received an information that the firmknow as MF.
Mani yar & Sons was selling potassium chlorate which is a
hi ghly expl osive substance. He then initiated the work of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 10

finding out the persons responsible for the supply of the
explosive to the mscreants. He received information that
appel | ant, Fakhruddin, was the owner of the shop known as
M F. Maniyar & Sons, situated at house No. 383, East
Mangal war Pet h, Shol apur, and possessed |icence for sale and
storage of potassiumchlorate in House No. 615 in East
Mangal war Peth; Fakhruddin with the assistance of his three
sons (appellants 2 to 4) and his servants stored at the
pl ace mentioned in their shop situated at house No. 383,
East Mangal war Peth, to persons who did not possess licence
to purchase potassiumchlorate. P.W 17 and Sub-inspector

Tasgaokar of the local Intelligence Branch proceeded to
Mangal war Peth Police Chowky and called a bogus custoner
"Basanna Pujari’ by nane. He also called the | ocal panchas.

He, then, gave a ten rupee currency note to P.W4. He
initialled the currency note.. He also gave a bag to P. W4.
and told himto buy hal f kg. of-potassiumchlorate fromM s.
M F. Maniyar & Sons. P.W4 went to the shop. He found in the
shop accused Chandra Kant (since acquitted), who was a
servant  of Fakhruddin. P.W5 gave himthe ten rupee currency
note and -asked for half kg. of potassiumchlorate. which he
said he needed for blasting purpose. Chandra Kant gave him
hal f k.g of potassiumchlorate and returned an anmount of Rs.
2.50p. P.W4 took the powder in the bag and was returning.
Police challenged him and sei zed t he bag. Pol i ce
interrogated him  He told police in presence of the Panchas
that he had purchased the powder which was inside of the bag
fromMF. Maniyar and got back Rs. 2.50P. P.W17 searched
the cash box in the firm of Fakhruddin and found
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the ten rupee currency note initialled by him The shop was
searched and 220 grams of Bl ack gun powder was found in the
show case. He then alongwith the panchas went up to the
first floor. They found black gun powder there al so. They
found it to be a mxture of potassium chlorate and sul phate
used for fire arnms. Sanples were seal ed and one of them was
given to appellant, Fakhruddin. (A panchnama, Ex.20, was
prepared. P.W17, thought it necessary to send for ‘an expert
to identify the powder. He, therefore, posted sone
constables at the shop, sealed appellants”™ godowns in
Mangal war Peth and Shukrawar Peth and nmade panchnanas,
Exhi bits 22 and 23. Next norning, he sealed both the shops
and prepared panchnamas Exhibits 24 and 25. On 13th
Septenber, he sent the sanples to the Expl osives lInspector.
On the 14th he |lodged a conplaint at the Jail Road Police
Station at Sholapur. Police registered a case and the P.S.
started investigation. The P.S. 1 sent for ~the Drugs
I nspector and the Central Excise Inspector. Al of them
then visited the appellants’ godowns at Shukarwar Peth at
Shol apur. They found the shops in the sealed condition. A
search was conducted in the presence of the appel lants. The
Police officer and others, having observed due formalities,
searched the prenmises. In course of the search they found
and seized sonme powder as per Panchnama, Ex. 27. Samples of
the powder seized were also given to the appellants. After
that they went and searched the appellants’ premises in
Mangal war Peth. Nothing incrimnating was found there. They,
then, returned to the firmMs. MF. Mniyar and searched
it. They found and seized sone powders as per Panchnama, Ex.
28. Sanples of these powders also were given to the
appel l ants. On the sane night they found 49 percussion caps
on the roof of the adjacent shop and seized them as per Ext.
30. On the sanme night P.S. |., Patil, received a panchnama
made by P.S. 1., Joshi, (P.W18) under which detonators had
been seized. Acting on an information fromP.W 17. P.W 18
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arrested appellant, Taufik on Septenber 15, 1967. Appellant,
Taufik told the police that he had buried sonme detonators in
the conpound of his bungal ow and he would produce them
Accordingly, he led PPW 18 to his bungalow which was
admttedly in occupation of all the appellants, removed some
earth under a nmango tree in the prem ses and took out three
tins containing 20 packets of detonators. It was seized
under panchnana, Ex. 33. As the detonators were expl osive
they were not opened. Taufik was arrested and produced
before P. W17.

The Expl osives |Inspector was of the opinion that sone
of the explosives seized were highly explosive. P.W17,
then, with the
73
perm ssion of the District Superi nt endent of Pol i ce
destroyed the explosives as instructed by the Explosives
I nspector.

4. During the course of investigation from11.9.1967 to
15.9. 1967 the followi ng arns and expl osives were seized: -

(1) 200 grans of highly explosive gun powder.

(2) 40 kg. and 150 grans of blasting powder.

(3) 3 kg. and 350 g. of mixture of potassiumchlorate

and sul phur.

(4) 54 detonators.

(5) 251 caps |ike contrivances containing prohibited

m xture of / red arsenic sul phide and chlorate used
to act as inprovised percussi ons caps.

(6) 104 kg. and 500 g. of potassium chlorate.

(7) 37.5 kg. of special gelatines.

(8) 300 kg. of sulphur

(9) 2496¢ canpion. crackers of prohibited size and

cont ai ni ng prohibited m xtures.

(10) 510 grams of potassium cyani de.

(11) About 450 kg. of sul phur.

(12) 217 caps like contrivances of the sane description

as is the case with item No. 5 above.

(13) 2500 detonaters.

(14) 27 live cartridges, 12 bores, and

(15) M xture of sul phur and potassiumchlorate 1/2 kg.

Qut of these articles, the articles at serial Nos. 1 to
5 were found in the shop of Ms. MF. Mniyar & Sons.
Articles at serial nunmbers 6 to 11 were found in- the
cl andestine godown situated at 986, Shukarwar Peth at
Shol apur on 15.9.1967. Article at serial no. 12 was found on
the roof at East Mangal war Peth, Shukarwar which-is adjacent
to the shop of Ms.MF. Maniyar & Sons. Article at seria
nunber 13 were produced by appellant, Taufik, ~as stated
earlier fromthe conmpound of their bungal ow at 156A, Rail way
Li nes,

74

Shol apur. Articles at serial nunmber 14 consist of 12 bore
cartridges found in the house of accused Abdull a Mandol kar
(since acquitted). They were alleged to have been delivered
by appel l ant, Fakhruddin, to accused, Fateh Ahned Phuleri
(since acquitted). The article at serial nunber 15 was the
one sold to P.W 4, Basanna by accused, Chandrakant (since
acquitted).

5. Appellant nunmber 1 is the father of appellants 2 to
4. Accused Chandr akant and Fateh Ahmed (both since
acquitted) were the servants of Fakhruddin working in the
shop. Accused Abdula Mandolkar (since acquitted) was a
relation of Fateh Ahned. Police after i nvestigation
submitted charge-sheet. Eventually the appellants and the
three other above naned co-accused were conmitted to the
court of Sessions for trial
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6. The allegations against the appellants in substance
were that they agreed to do the following illegal acts; (i)
to acquire and prepare explosives unauthorisedly and to
possess and supply explosives for illegal purposes; (ii) to
acquire and possess sul phur unauthorisedly and to sell the
same; (iii) to acquire and possess and sell gun-powder and

cartridges in breach of the conditions of the |licence
granted under the Arme Act and Explosives Act; (iv) to
acquire and stock in clandestine godown and illegally sel

potassiumchlorate in breach of the conditions of the
licence granted under the provisions of the Arns Act; (v) to

acquire without |icence percussion caps and to sell them
illegally; and (vi) to acquire and posssess w thout |icence
poi son and to sell the sane illegally. The changes were al so

to the above effect.

7. The appellants pleaded not guilty. In his statenent
under Section 342 of “the Code of Crimnal Procedure,
appel | ant, Fakhruddin,” additionally stated that he alone
managed the shop M's. MF. Maniyar & Sons fromwhich the
incrimnpating substances were found. He adnmitted his
presence at the place and at the tinme of the first raid on
the 11th Septenber He has also admitted the search and
seizure of articles as per Exhibit 28. He has also adnmitted
that potassium cyanide was purchased and possessed by him
but he has pleaded that he was told that no |icence was
necessary for possessing potassium cyanide.

8. M. Lalit learned Advocate, appeared for appellants
no. 1 &2 and M. Bhasne, |earned ~Advocate, appeared for
appellants 3 & 4. ‘Learned counsel~ have not chall enged the
convi ctions and sentences of ~the appellants under Section
5(3)(b), Section 3 read
75

with Section 25(1)(a), and Section 30 of the Arnms Act, and
under Section 6(1)(a) of the Poison Act read with rule 2 of
the rules framed under that Act. They have only chal |l enged
the conviction and sentences wunder Section 5  of the
Expl osi ve Substances Act, and Section 120B of the Pena
Code. W are, therefore, <called upon to exanmne the
correctness or otherw se of the convictions under Section 5
of the Explosive Substances Act and Section 120B  of the
Penal Code.

9. Let us first consider the conviction under Section 5
of the Explosives Substances Act. The Section reads as
fol |l ows:

5. "Any person who nekes or knowingly has in his

possessi on or under his control any expl osi ve

subst ance, under such circunstances as to give rise to

a reasonabl e suspicion that he is not making it or. does

not have it in his possession or under his control for

a lawful object, shall, unless he can show that he nade

it or had it in his possession or under his control for

a lawful object, be punishable with transportation for

aterm which my extend to fourteen years, to which

fine my be added, or with inprisonment for a terns
which may extend to five years, to which fine may be
added"

10. In order to bring honme the of fence under Section 5
of the Explosive Substances Act, the prosecution has to
prove; (i) that the substance in question is explosive
substance; (ii) that the accused nakes or knowi ngly has in
hi s possession or under his control any expl osive substance;
and (iii) that he does so wunder such circunstances as to
give rise to a reasonable suspicion that he is not doing so
for a lawful object.

The burden of proof of these ingredients is on the
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prosecution. The nonent the prosecution has di scharged that
burden, it shifts to the accused to show that he was naking
or possessing the explosive substance for a | awful object,
if he takes that plea.

11. Expl osive substance has been defined in section 2
of the Explosive Substances Act. The definition is as
fol | ows:

"2. In this Act the expression "expl osi ve
substance" shall be deemed to include any materials for
maki ng any expl osive substance; also any apparatus,
machi ne, inplement or material used, or intended to be
used, or adapted for causing, or aiding in causing, any
expl osion in or with any expl osive

76
subst ance; al so any part of any such apparatus, nachine
or inplement."
"Expl osi ve substance" has a br oader and nor e
conpr ehensi ve meani ng- than the term’ Expl osive’, ’'Expl osive

subst ance’ includes 'Explosive'. The term’ Explosive has
not been " defined in the Act. The dictionary neaning of the
word ' Explosive’ is 'tending to expand suddenly with |oud
noi se; 'tending to cause explosion’ (The Concise Oxford
Dictionary). In the Explosives Act, the terns ’explosive’
has been defined as foll ows:

"4, In thi's Act, wunless there is sonething

repugnant in the Definitions, subject or context, -

(1) "expl osive"

(a) nmeans . gunpowder, ni-tro-glycerine, dynamte,
guncotton, blasting powders, fulmnate of nercury
or of other netals, coloured firesand every ot her
subst ance, whet her simlar to t hose above-
mentioned or not, used or manufactured with a view
to produce a practical effect by explosion, or a
pyrotechnic effect; and

(b) i ncl udes fog-signals,  firewrks, fuses, rockets,
per cussi on- caps, det onat or s, cartridges,
amuni tion of al | descri ptions, and every
adaptation or preparation of an expl osive as above
defined; "

It may be nentioned that the definitionof 'explosive’
under Section 4 was anended | ater, but we are not concerned
with the anmendnent as the occurrence in the instant case
took place before the anmendnent.

On a consideration of the evidence of the Explosives
I nspector, and other evidence. the Sessions Judge and the
Hi gh Court have found, in our opinion correctly, that the
substances in question were expl osive substances within the
definition of the expression

12. In the instant case, appellant | has admtted, as
stated earlier, that these articles were seized from his
possession. The evidence also shows that his three  sons,
appellants 2 to 4, wused to namnage and run the shop M F.
Mani yar & Sons from which the incrimnating substance were
sei zed.

13. It was argued by |learned counsel that possession
within the neaning of Section 5 of the Expl osive Substances
Act neans

77

'consci ous possession’. There can be no doubt about it. The
subst ances seized were not mnute or small in quantity. They
were in large quantities. In fact half k.g. of the

incrimnating substance was sold to P. W 4 by an enpl oyee
of the firm The detonators were produced by appellant No. 3
fromthe premses of the Bungalow occupied by all the
occupants. It cannot but, therefore, be held that the
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appel l ants were in ’'conscious possession of the substance
sei zed.

14. The notification dated 1st of April, 1966 published
by the Governnment of India, Mnistry of Wrks and Housing
and Urban Devel opnent (Ex. 65) reads as foll ows:

"NOTI FI CATI ON'
No. 3/12/65-PIl (1X)-1n exercise of the powers
conferred by Section 6 of the Indian Explosives Act,

1884 (4 of 1884), and in supersession of the

notification of the Government of India in the later

Department of Labour No. M 1217, dated the 9th February

1939, the Central Government is pleased to prohibit the

manuf acture, possession and i mportation of any

expl osive consisting of or containing sulphur or
sul phurate in adnmixture with chlorate or potassium or
any other chlorate;

Provi ded-that this prohibition shall not extend to

t he manufacture or possession of such expl osive: -

(a) /in small quantities for scientific purpose;

(b) “ for the purpose of manufacturing heads of nmtches;

or
(c) for use in toy anorces (paper caps for toy
pi stol s).
Sd/ - P.  Raj ar at nam
Under Secretary to the Gover nnent
of India"
The appellants had no licence or authority to make or

possess the explosive substances as required by the above
CGovernment notification. The licence possessed by themis
dated 31.3.1956 (Exhibit 90) which was not in pursuance and
in conformty of the aforesaid Governnment Notification. The
possession of the 'explosive substances’ by the appellants,
therefore, were without any authority:

78

15. Learned counsel for the appellants cited before us
1939 (2) Al E. R 641 in support of his contention. The
head note of the report reads:

“Upon an i ndi ct mrent - agai nst an accused for
knowi ngl y havi ng in hi's possessi on expl osi ve
substances, the prosecution has to prove that the
accused was in possession of an _ explosive  substance
within the Explosive Substances Act, 1883, s. 9, in
circunstances giving rise to a reasonable presunption
t hat possession was not for a |l awful object. Proof of
know edge by the accused of the explosive nature of the
substance is not essential, nor need any -chenica
know edge on the part of the accused be proved."

The appel | ants have al so cited anot her English decision
reported in 1957 (1) Al ER 665 in which it has / been
observed

"We think that the clear neaning of the section is
that the person nust not only knowingly have in his
possessi on the substance but nust know that it is an
expl osi ve substance. The section says he nust know ngly
have in his possession an expl osive subst ance;
therefore it does seemthat it is an ingredient in the
of fence that he knew it was an expl osive substance."
Wth respect, the above decisions lay the correct |ega

proposition. But the question is whether in his case
appel lants knew that the substances in question were
expl osi ve substances. The knowl edge whether a particular
substance is an expl osive substance depends on different
circunst ances and varies fromperson to person. An ignorant
man or a child com ng across an expl osive substance nmay pick
it up out of <curiosity and not knowing that it is an
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expl osi ve substance. A person of experience may i mediately
know that it is an explosive substance. In the instant case,
the appellants had been dealing with the substances in
guestion for a long time. They certainly knew or atleast
they shall be presumed to have known what these substances
they were and for what purpose they were used. In fact, when
P. W 4 Basanna asked for half k. g. of blasting powder,
appel l ants’ servant, accused Chandr akant , i medi ately
supplied the requisite powder to P. W 4 fromthe shop. This
evidence clearly establishes that the appellants did know
the nature and character of the substance. In other words,
they knew that the substances in question were explosive
substances. The courts ‘below therefore, were right in
hol ding that an offence  under Section 5 of the Explosive
Subst ances Act was comitted.

79

16. Learned Counsel submitted that the evidence on
record shows that appellant, Fakhruddin, alone acquired and
possessed the  substance in question. That was the plea of
Fakhruddi'n. 1t also mght be true that Fakhruddin al so had
acquired the -substances but the evidence on record clearly
shows that all the appellants were in possession and contro
of the substances .in question. The submssion of the
appel l ants has no substance and all the four persons are
l'iable for the offence:

17. Now to turn to the conviction under Section 120B of
the Penal Code. Section 120B provides:

"120B. (1) @ Woever is a party to a crimna
conspiracy to commt an offence punishable........... "
‘Crimnal conspiracy’ has been defined under Section

120A of the Penal Code as follows:

"120 A.  \When two or nore persons agree to do, or cause
to be done. -

(1) an illegal act, or

(2) an act which is not illegal by illegal neans, such

an agreement is designated a crimnal conspiracy:-

Provided that no agreenment except an agreenent to
conmit an offence shall anmobunt to a crimnal conspiracy
unl ess some tact besides the agreenent is done by one or
nore parties to such agreenent in pursuance thereof.

Expl anation.-1t is immaterial whether the illegal act
is the ultimte object of such agreenent, —or is nerely
i ncidental to that object,”

The contention of learned counsel is that there is no
evi dence of agreement of the appellants to do an illega
act .

It is true that there is no evidence of any express
agreement between the appellants to do or cause to be done

the illegal act. For an offence wunder section  120B, the
prosecuti on need not necessarily prove that the perpetrators
expressly agreed to do or cause to be done the illegal act;
the agreement may be proved by necessary inplication. In

this case, the fact that the appellants were possessing and
selling explosive substances without a valid licence for a

pretty
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long tine leads to the inference that they agreed to do
and/ or cause to be done the said illegal act, for, without

such an agreenent the act could not have been done for such
a long tine.

17. M. Lalit additionally submtted that appellant No.
2 Rizwan did not do any overt act. He was a nere partner of
Ms. MF. Maniyar & Sons and as such his conviction has been
bad in law. The submission is not correct. For, appellant
Ri zwan hinmself in his statement under Section 342, C. P
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C., has stated "Myself (and) accused Nos. 1 and 4 |ooked
after the business of the Firm MF. Maniyar & Sons". The
| earned courts below on a consideration of the evidence on
record have cone to the conclusion that he al so occasionally
used to work in the firm W do not have valid reason to
differ fromthem

18. Now cones the question of sentence. The real man in
the entire clandestine trade was appellant no. 1, who is now
dead. The three other appellants being his sons were nerely
assisting him W are told that appellant no. 2, R zwan, has
al ready served 81/2 months of inprisonnent and appellants 3
and 4, Usman and Taufik, six nonths of inprisonment each. In
our view ends of justice will be met if the sentences of
i mprisonnent are reduced to the periods already undergone by
the three living appellants.

In addition to the sentence of inprisonnent there was a
fine of Rs. 1000/- each for the offence under Section 5 of
the Explosive Substances Act and also sentence of fine
agai nst the -appellants wunder  Section 5(3) (b) of the
Expl osi ves Act and under Section 30 of the Arns Act. In our
opi ni on, ends —of justice wll be nmet if the fine under
Section 5 of the Explosives Substances Act is remtted in
case of all the appellants, including appellant No. 1,
Fakhruddin. Wth the above nodification in the sentence the
appeal s are di sm ssed.

S. R Appeal s di sm ssed.
81




