IN THE SUPREME COURT OF | NDI A
CIVIL APPELLATE JURI SDI CTl ON

CVIL APPEAL NO 735 OF 2013
(Arising out of SLP(C) No.25586/2010)

BRI JESH VI Pl N CHANDRA SHAH Appel | ant (s)
: VERSUS:
STATE OF GUJARAT & ORS. Respondent ( s)
ORDER
1. Leave grant ed.
2. W have heard the |earned counsel for the

parties and perused the judgnent passed by the High

Court.

3. The appel | ant herein was appointed on
conpassi onate grounds as a Junior Clerk on 25.5.1998
as the father of the appellant died on 11.3.1996
while he was in service. |t appears that under the
Gujarat Non-Secretariat Cerks, Cerks-cumTypi st
(Direct Recruitnment Procedure) Rules, 1990, for
direct recruitnent to Cass |IIl post, a candidate is

required to wundergo in-service training and on
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conpletion of training, is required to appear at the
post-training examnation and has to pass the sane
I n maxi mum t hree chances. Al though the appellant has
been in service since 25.5.1998, he did not appear
Iin the said examnation held for recruitnent to the
Class IIl post till 2003. Thereafter, the appellant
appeared in the said exam nation on three occasions
and on all the three occasions, he was unable to

cl ear the exam nati on.

4. Since the appellant failed to clear the
exam nation for recruitnment to the Cass IlIl post,
his services were termnated on 20.11.2004. The
appel l ant chal l enged the order of term nation before
the Hi gh Court of Gujarat and the H gh Court by its
j udgnent dated 20.2.2009, directed the Governnent to
give one additional chance to the appellant to
appear in the examnation. The Hgh Court also
directed that the services of the appellant shall be
regul ari sed on the post of Junior Clerk if he clears
the exam nation in said additional chance. However ,
even in the additional chance given to the
appellant, he was unable to pass the exam nation.

The present appeal, by special leave, is directed
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agai nst the aforesaid judgnent dated 20t" February,

2009 of the High Court.

5. Learned counsel for the appellant submts
that the decision taken by the respondents not to
continue the appellant in service on Cass Ill post
is very harsh as in the last attenpt, the appellant
failed in the examnation only by 7 marks. Learned
counsel for the appellant, therefore, submts that
the H gh Court ought to have directed the appell ant
to be taken into a Cass IV post. On the other hand,
| earned counsel for the respondents submts that the
qualification contained in the Recruitnment Rules is
mandatory and no relaxation is permssible in the

sane.

6. Having considered the entire matter, we are
of the opinion that no relaxation could have been
granted in favour of the appell ant in the
qualifications which are said to be mandatory for

recruitnment to Class Il post.

7. At this stage, learned counsel for the

appel l ant submits that having worked for about 12
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years, the appellant cannot now be rendered jobless.
Even though he is not entitled to a Class Ill post,
he woul d be certainly entitled to a Cass |V post on
conpassi onate grounds. He, therefore, prays that the
appellant may be permtted to continue on Cass |V
post. However, this request is vehenently opposed by
the learned counsel for the respondents and he
submts that once the appellant had been appointed
on Class |IlIl post, he cannot be considered for

regul arising his service on a Cass |V post.

8. W are of the considered opinion that the
stand taken by the respondents is wunnecessarily
harsh. It nust be renenbered that the appellant was
initially appointed on conpassionate grounds as his
f at her had died while he was in service,
Conpassi onate appointnent is made by relaxation of
the normal service rules for providing iImmediate
financial assistance to the famly of the deceased
who dies in harness. It is unfortunate that the
appel | ant was unable to pass the in-service
exam nation so as to enable him to continue on a
Cass Ill post. But that ought not to result in

depriving himof service altogether.
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9. In view of the above, we allow this appea
and direct the respondents to appoint the appellant
on a Class |V post. The appoi ntnent of the appell ant

on a Cass |V post shall be from the date he was

initially appointed on Cass Ill post. H s seniority
shal | be reckoned from the date of initial
appoi ntnent. However, the appellant shall not be

entitled to any back-wages since he has not worked,
on any of the posts, after the date of term nation

of his services.

10. In view of the above, the inpugned judgnent
passed by the H gh Court cannot be sustained and
the sane is set aside. The appeal is allowed. No

costs.

(ANIL R DAVE)

New Del hi ;
January 18, 2013.
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