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HEADNOTE:

The Assessee was a Hindu Undivided Fanily. The father
of the Karta of the HUF died in an air crash. On his death a
sum of over Rs. 2 lakhs was received by the Karta fromthe
| nsurance Conpany on account- of the insurance policy
covering the life of his father. The incone derived fromthe
said anbunt was treated as his personal incone and assessed
in his personal assessnent, and it continued to be assessed
in the personal assessnment of the Karta even after formation
of the HUF on his narriage and the birth of a son. This
position continued till the assessnment year 1959-60.

For the first time in the assessnent year 1960-61 the
Income Tax O ficer treated the incone fromthe insurance
amount as that of the HUF and assessed the incone in-the
hands of the HUF. Being aggrieved the assessee appealed and
the Appellate Assistant Commi ssioner set aside the
assessnment holding that the income was the personal income
of the Karta and not of the HUF

The Revenue preferred an appeal to the Incone Tax
Appel late Tribunal. A sinmilar appeal was also preferred to
the Tribunal by the Revenue for assessnent year -1962-63.
Both the appeal s were disposed of by a common order, whereby
it was held that the incone in question was that of the HUF
and was liable to be assessed as such

The Tribunal referred to the High Court at the instance

of the assessee-HUF the question, "whether the anount
recei ved from
851

the I nsurance Company on account of the accident |nsurance
Policy covering the risk of his father was correctly treated
as ancestral property." The assessee also filed applications
for injunction and stay under section 151 of the Code of
Cvil Procedure invoking the inherent jurisdiction of the
H gh Court.

In the applications for stay it was contended that for




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 16

the subsequent years 1963-64 & 1964-65 simlar appeals had
been filed by the Revenue, before the Tribunal and were
pending, that for the assessnment years 1965-66 to 1969-70
the orders of the Appellate Assistant Comissioner were
agai nst the assessee and the assessee-HUF had preferred
appeal s to the Tribunal which were also pending, that in the
sai d appeals preferred by the assessee HUF, on application
by the assessee the Tribunal had granted stay of recovery of
the tax denmanded, on the condition that the assessee should
furni sh adequate security, that since the natter relating to
the two assessment years (1960-61 and 1962-63) were before
the H gh Court under section 66(1) of the Indian Income Tax
Act, 1922/section 256(1) of the Income Tax Act, 1961 simlar
order of stay should be granted by the H gh Court because
prejudi ce would be caused to the assessee if in spite of
full tax being paid by the karta in his personal assessnment,
the HUF is asked to pay tax over again in respect of the
same i ncone.

The Revenue opposed the aforesaid applications for
stay, contending in its counter-affidavit that under the
provi sions of ~the Income Tax Acts of 1922 and 1961 the Hi gh
Court exerci sed only an advi sory or consul tative
jurisdiction, and consequently had no jurisdiction or power
to grant stay of the recovery of tax as prayed for in the
application, and that grant of stay by the H gh Court and
this court had in fact been prohibited by the two Acts of
1922 and 1961.

The High Court  rejected the prelimnary objections
raised by the Revenue and granted stay of realisation of
taxes. It found that there should be stay on terns and
granted stay on condition that the assessee should furnish
adequate security for the said ambunt to the satisfaction of
the concerned I ncome Tax O ficer

In the appeals to this Court: on the question of
jurisdiction of the High Court-and -Supreme Court to grant
stay or pass interim orders in pending references under
section 66 of the |Indian Income/ Tax Act, 1922 and section
256 of the Incone Tax Act, 1961

Al'lowi ng the Appeals to this Court,

852
N

HELD : 1. The High Court in answering a question under
section 66 of 1922 Act or section 256 of 1961 Act does not
exercise original, appellate or revisional jurisdiction but
only advisory jurisdiction. [866 C 870 C

2. Rendering advice on the question of law referred to
the courts has nothing to do wth the recovery of tax or
granting stay in respect of the same. [870 G

3. It cannot be said that the Hi gh Court has inherent
power or incidental power in the natter of a reference
pendi ng before it to grant stay of realisation or-to grant
an injunction. That nust rermain within the jurisdiction of
the appell ate authority and pendency of a reference does not
detract from that jurisdiction of the Appellate Authority.
The High Court was, therefore in error in the instant case
in exercising its jurisdiction by passing an order for stay
of realisation wunder section 151 of the Code of Cvi
Procedure, 1908 in a pending reference. The H gh Court could
have exercised its power if the Appellate Authority had not
properly exercised its jurisdiction, not in reference
jurisdiction but by virtue of its jurisdiction under Art.
226 or Article 227 of the Constitution of India in
appropriate cases. But that was not so in the instant
case.[870 H - 871 B

Sridhar v. Commi ssioner of Walth Tax, 153 at 543, at
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547; Dwarka Prasad Baja v. Conm ssioner of Incone Tax, West
Bengal -1, 126 |.T.R 219. approved.

Polisetti Narayana Rao v. Comm ssioner of Inconme Tax,
Hyderabad, 29 |I.T.R 222, over-rul ed.

4. In answering questions or disposing of references
ei ther under section 66 of 1922 Act or section 256 of 1961
Act, the Hi gh Courts do not exercise any jurisdiction
conferred upon themby the Code of CGvil Procedure or the
Characters or by the Acts establishing the respective Hi gh

Courts. In respect of certain mtters jurisdictions
exercised by the H gh Court nust be kept separate fromthe
concept of i nherent powers or incidental powers in

exercising jurisdiction ‘under section 66 of 1922 Act or
section 256 of 1961 Act. Section 66 of |ncome-tax Act of
1961 is a special jurisdiction of a linmted nature conferred
not by the Code of CGivil Procedure or by the Charters or by
the special Acts constituting such H gh Courts but by the
speci al provi sions of I ncone-Tax Act 1922 or 1961 for the
l[imted purpose of obtaining Hgh Court’s opinion on
guestions of law. In giving
853
that opinion properly if any question of incidental or
ancillary power arises such as giving an opportunity or
restoring a reference dism ssed wthout hearing or giving
sone additional tinme to file paper book, such powers inhered
to the jurisdiction conferred upon it. But such incidenta
powers can not be so construed as to - confer the power of
stay of recovery of @ taxes pending a reference which lie in
the domain of an appellate authority. The concept of
granting stay in a reference ex debito justitiae therefore,
does not arise. That concept might arise in case of the
Appel | ate Authority exercising its power to grant stay where
there is no express provision. Ex debito justitiaeis to do
justice between the parties. [870 C F]

Tata Iron & Steel Co. Ltd: v. Chief Revenue Authority

of Bonbay, 1923 Privy Council - 50 Indian Appeals 212;
Conmi ssi oner v. Bonmbay Trust Corporation, 1936 A l.R Privy
Council - 63 Indian Appeals 408; Hukum Chand  Boid v.

Kamal anand Singh, [1906] |.L.R> 33, Cal. 927; Conmmi ssioner
of Incone Tax Bonbay v. Scindia Steam Navigation Co. Ltd.,
42 | .T.R 589; C.P. Sarathy Midaliar  v. Conm ssioner _of
Income Tax, Andhra Pradesh, 62 1.T.R 576; Jatashankar
Dayramv. Conm ssioner of Incone Tax, 101 |.T.R~ 343,
referred.

I ncome Tax O ficer, Cannaore v. MK Mhamed Kumhi, 71
. T.R 815, explained.

5. In an appropriate case, if the assessee feels that a
stay of recovery pending disposal of the reference is
necessary or is in the interest of justice, then the
assessee is entitled to apply before the Appellate Authority
to grant a stay wuntil disposal of reference by the Hgh
Court or until such tine as the Appellate Authority thought
fit. But in case the Appellate Authority acted wthout
jurisdiction or in excess jurisdiction or in inproper
exercise of the jurisdiction, then the decision of such
Appel | ate Authority can be corrected by the H gh Court by
i ssuing appropriate wits under Articles 226 and 227 of the
Constitution. [869 H - 870 B

6. Prior to 1918, there was no provision for reference
to the H gh Court at all in respect of any decision by the
revenue authorities. In Act WVII of 1918, section 51
contained this provision under which the Chief Revenue
Authority was enpowered to refer a case to the H gh Court
when any questions arose regarding the interpretation of any
of the provisions of the Act or of any rule made thereunder
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The said authority could do so
854
(i) either suo motu (ii) on reference from a subordinate
authority or (iii) on the application of the assessee. This
is no part of the GCwvil or appellate or revisiona
jurisdiction of the H gh Court. [858 G H|

7. Section 66 of the Act of 1922 provides that within
certain time either at the instance of the assessee or at
the instance of the Revenue, the Tribunal mght refer a
qguestion of law for the opinion of the H gh Court. It also
enpowered the assessee to nmmke an application to the Hi gh
Court in case the Tribunal refused to refer the question
after drawing up a statenment of case. Section 66A provides
for reference to be heard by Benches of Hi gh Courts and
appeals in certain cases to this Court. Under Section 256 of
1961 Act, the provision of reference to the High Court is
the same as under section 66 of 1922 Act. [859 B, F, 860 C

8. Once certainwrds in,an Act of Parlianent had
received a judicial construction in one of the superior
courts, and the legislature repeated these wthout any
alteration in —a subsequent statute, the |egislature nmust be
taken to have used themaccording to the neaning which a
court of conpetent jurisdiction had given to them This rule
of interpretation affords only a valuable presunption as to
the neaning of the |anguage enployed in a statute. Were a
judicial interpretation is well settled and well recognised
the rule ought doubtless, to receive effect, but nmust be a
guestion of circunstances whether  Parliament. was to be
presumed to have tacitly given statutory authority to a
single judgnent of a conmpetent court so as to render that
j udgrment, however, obviously wong unexanm nable by the
H ghest Court. [868 E-(Q

Barras v. Aberdeen Steam Trawl i ng and Fi shing Co. Ltd.,
1933 AE R - 1933 A C. 402, referred to.

JUDGVENT:

ClVIL APPELLATE JURISDICTION :- Civil Appeal No. 1668
(NT) of 1978.

Fromthe Judgment and Order dated 15.7.1977 of the
Del hi Hi gh Court in |I.T.R Nos. 82 & 83 of 1973.

W TH

Cvil Appeal Nos. 77 & 78 (NT) of 1974

Fromthe judgnment and Order dated 30.7.1973 of the
Patna Hi gh Court in Tax Appeals Cases Nos. 16 & 17 of 1972.
855
S.C. Manchanda, and M ss A. Subhashini for the Appellant in
C. A. No. 1668 of 1978.

S.T. Desai, Harish Salve, Ms. A K Verma, Mss Lira
Goswani and J.B. Dadachandji for the Respondent in-C. A No.
1668 of 1978.

B.B. Ahuja and Mss A Subhashini for the Appellant in
C. A No. 77 & 78 of 1974.

Neno for the Respondents in CA No. 77 & 78 of 1974.

The Judgrment of the Court was delivered by

SABYASACHI MUKHARIJI, J. The nmain question involved in
these appeals, is the question of jurisdiction of the Hi gh
Court, to grant stay or pass interim orders in pending
ref erences under section 66 of the Indian Incone-Tax Act,
1922 (hereinafter called the Act of 1922) and section 256 of
the I ncone Tax Act, 1961 (hereinafter called the 'Act of
1961'). These appeals are by special Ileave from the
judgrments of the Hgh Courts. The mmin judgnent is the
judgrment of the Delhi H gh Court in the case of L. Bans
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Dhar and Sons v. Conmi ssioner of Inconme-Tax, New Del hi (C A
No. 1668/78). The question arose in applications filed by
the assessee wunder section 151 of CPCin two |Inconme-tax
Ref erences Nos. 82 and 83 of 1973 relating to the assessnent
years 1960-61 and 1962-63 respectively praying that the Hi gh
Court mght be pleased to grant an order of injuction for
restraining the Conmi ssioner of Incone-tax (1), Centra
Revenue Buil ding, and/or his subordinate officers including
the Income-tax O ficer, Conmpany Circle (I11), from enforcing
and/or realising the denand raised in the aforesaid
assessment years 1960-61 and 1962-63, and fromtaking any
steps for the recovery thereof till the disposal of the
references pending in the H gh Court.

The assessee is a Hi ndu undivided famly. The Karta of
the HUF is Lala Bansi Dhar. His father, Lala Mirlidhar, died
in the year 1949 in an air . crash. On the death of the
father, a sumof Rs.2,49,874 was received by Lala Bansi Dhar
from the  insurance -conpany on account of an accident
i nsurance policy covering the risk of the Ilife of the
deceased. The incone derived from the said anmount was
treated as the inconme of Lala Bansi Dhar and was assessed in
hi s personal assessnent. Lala Bansi Dhar was married on 3rd
February, 1953, and ason, Tilak Kumar, was born on 3rd
856
February, 1956. The incone from the insurance anount
continued to be assessed in the personal assessnent of Lala
Bansi Dhar even after formation of the HUF on his narriage
and the birth of a'son, and continued to be so assessed til
the assessment year 1959-60.

In the assessnent year 1960-61 for the first time, the
I ncome-tax Officer treated the incone from the insurance
amount as that on the HUF and assessed the inconme in the
hands of the HUF. On appeal by the assessee, HUF, the
Appel | ate Assistant Commi ssioner set aside the assessnent
hol ding that the income was the personal income of Lala
Bansi Dhar and not of the HUF. Against that order, the
revenue preferred an appeal to (the Income-tax Appellate
Tribunal. A simlar appeal was also preferred to the
Tribunal by the revenue for the assessnent year 1962-63.
Both the appeals were disposed of by the Tribunal by a
conmon order on 23rd Novenber, 1970 whereby it was held that
the incone in question was that of the HUF and the liable to
be assessed as such. Then at the instance of asseasee- HUF
the Tribunal referred to the Hgh Court the follow ng
guestion under section 256(1) of the Incone-tax Act, 1961
as arising out of the said common order nanely :

"Whether, on the facts and in the circunstances of the
case, the anount of Rs.2,49,874 received by L. Bansi_ Dhar
fromthe insurance conmpany on account of the accident
i nsurance policy covering the risk to the Ilife of his
father, L. Mirlidhar, is correctly treated as “ancestra
property of the H U F. of which L. Bansi Dhar is the karta?"

Two references were registered as | ncone-tax References
Nos. 82 and 83 of 1973, and it was in the said references,
that the applications for injunction and stay had been filed
by the assesee-HUF under section 151 of the Code of Civi
Procedure invoking the inherent jurisdiction of the Hi gh
Court .

It was stated in the application for stay that for the
subsequent assessnent years 1963-64 and 1964-65, simlar
appeal s had been filed by the revenue before the Tribuna
and the same were pending, that for the assessnment years
1965-66 to 1969-70, however the orders of the Appellate
Assi stant Conmi ssi oner were against the assessee, and the
assessee-HUF had preferred appeals to the Tribunal which
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were al so pending, that in the said appeals preferred by the
assessee-HUF on application by the assessee, the Tribuna
had granted stay of the recovery of the tax demanded on

857

the condition that the assessee should furnish adequate
security to the satisfaction of the Incone-tax O ficer, that
since the matter relating to the two assessnent years (1960-
61 and 1962-63) was before the H gh Court in references
under section 66(1) of the Indian I ncome-tax  Act,
1922/ section 256(1) of the Incone-tax Act, 1961, sinilar
order of stay should be granted by the Hgh Court and
prejudice would be caused to the assessee if in spite of
full tax being paid by its karta in his personal assessnent,
the HUF is asked to pay tax over again in respect of the
sane inconme. A counter-affidavit was filed in which a
prelimnary objection was raised that under the provisions
of the Incone-tax Act, ~the Hgh Court exercised only an
advi sory or consultative jurisdiction and consequently had
no jurisdiction or power to grant stay of the recovery of
tax as prayed for in the application, and that, in fact, the
grant of —stay by the High Court and this Court had been
prohibited by the two Acts of 1922 and 1961. On nerits,
however, it was admitted that tax had been paid by Lala
Bansi Dhar in his personal capacity on the basis of the sane
i ncome which had been returned by himin his individua
i ncome-tax return, vyet, it was admtted that as a result of
the inpugned order of the Appellate Tribunal, the income
fromthe insurance anpbunt was assessable in the hands of the
HUF and the HUF was obliged to pay the tax unless and unti
the question of lawreferred tothe H gh Court was answered
in favour of the assesee and that the assessee woul d not be
prejudiced if no stay was granted and the tax was realised,
as it would get a refund of the tax paid in case the
references were answered in its favour

The question for determnation whi ch fell f or
consi deration before the H gh Court and which requires to be
considered in these appeals by this Court, is, whether the
court, in a reference to it either under section 66(1) of
the Act of 1922, or under section 256(1) of the Act of 1961
has jurisdiction or power to pass any order granting stay of
recovery of the taxes pendi ng the di sposal of the
ref erences.

The High Court on consideration of certain nmatters,
rejected the prelimnary objection and granted stay of the
realisation of taxes. The H gh Court found that, in the
facts and circunmstances of the case, there should be stay on
terns and the High Court granted that stay on condition that
the assessee should furnish adequate security for the said
amount to the satisfaction of the concerned  Incone-tax
Oficer within six weeks fromthe date of the order of the
Hi gh Court. The other two nmatters being Cvil Appeals Nos.
77 and 78 of 1974 arise out of
858
the decision of the Patna Hi gh Court where stay was granted
by the Patna High Court in respect of realisation of tax
pendi ng di sposal of the incone-tax references.

The revenue has come wup to this Court challenging the
validity of the decision of the H gh Courts that pending
references in income-tax matters to the Courts either under
section 66 of the Act of the 1922 or under section 256 of
the Act of 1961, the High Courts or the Suprene Court, as
the case may be, have inherent powers or jurisdictionto
pass any order granting stay or granting injunction staying
the realisation of the anount pending disposal of the
references. Incidentally, it may be pointed out that at the
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bar at the tinme of hearing of the appeals, it was stated by
counsel on behalf of the assessee that in the decision of
the Del hi H gh Court, wultimately the reference has been
answered in favour of the assessee. So far as the assessee
in that matter is concerned the question has becone
academ c.

The High Court of Delhi inits judgnent had di scussed
all the relevant authorities. The references were pending
under section 66(1) of the Act of 1922 for the first two
years, in respect of similar appeals for the assessnent
years 1965-66 and 1969-70 the references were pendi ng under
section 256(1) of the Act of 1961. The schene of section
66(1) of the Act of 1922 as well as section 256(1) of the
Act of 1961 are well-known.

The Hi gh Court noted and as is the case that the Act of
1922 did not and the Act — of 1961 does not contain any
express provision ~enpowering the Hi gh Court or the Supremne
Court to grant stay of recovery of tax including pending
di sposal of the reference before it or pass any order in
that respect of the same. Therefore, the assessee sought to
i nvoke the inherent jurisdiction or-the ancillary powers of
the courts.

Prior to 1918, there was no provision for reference to
the Hgh Court at ~all in respect of any decision by the
revenue authorities. In Act VIl of 1918, section 51
contained this provision under which  the Chief revenue
authority was enpowered to refer a case to the Hi gh Court
when any question arose regarding the interpretation of any
of the provisions of the Act or of any rul e made thereunder
The said authority could do so (i) either suo nmotu or (ii)
on reference froma subordinate authority or (iii) on the
application of the assessee. This is no part of the civil or
appel l ate authority or revisional jurisdiction of the H gh
Court.

859

Section 66 of the Act of 1922 contains simlar
provisions |like section 149 of the English Incone-Tax Act,
1918. Section 66 of the Act of 1922 provides that within
certain time either at the instance of the assessee or at
the instance of the revenue, the Tribunal might refer a
guestion of law for the opinion of the H gh Court. It also
enpowered the assessee to mmke an application to the Hi gh
Court in case the Tribunal refused to refer the question
after drawing up a statenment of <case. It is well-settled
that the fact found by the Tribunal were to be accepted by
the High Court and in case the High Court found that the
facts found by the Tribunal were not sufficient, the Hi gh
Court mght wunder sub-section (4) of section 66 require the
Tribunal to nake such additions thereto or . alteration
therein as the H gh Court mght direct in that behalf. The
H gh Court upon hearing of any such case shoul d decide the
guestion of law raised thereby and deliver its judgment
thereon containing the grounds on which such decision is
founded and shall send a copy of such judgnment under the
seal of the Court and the signature of the Registrar to the

Appel l ate Tribunal. Sub-section (7) of section 66 provides
that notwithstanding that a reference is made under the
section to the High Court, "incone tax shall be payable in
accordance with the assessment nade in the case". It is
provided that if the amount of an assessment is reduced as a
result of such reference, the anpbunt over-paid shall be
refunded with such interest as the Conm ssioner may all ow
unl ess the H gh Court, on intimation given by the

Conmi ssioner within thirty days of the receipt of the result
of such reference that he intends to ask for | eave to appea
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to the Suprene Court, or to an authority authorising the
Conmi ssioner to postpone paynent of such refund until the
di sposal of the appeal to the Suprene Court.

Section 66A provides for reference to be heard by
Benches of High Courts and appeals in certain cases to this
Court.

The provisions of Code of Civil Procedure relating to
appeals to the Supreme Court as far as mght apply in case
of appeals under the sectionin the Iike nanner as in the
case of appeals by the H gh Court provided that nothing in
sub-section (3) shall be deened to have effect on sub-
section (5) or sub-section (7) of section 66. Sub-section
(4) of section 66A provides that where the judgnent of the
High Court is varied or reversed in appeal wunder the
section, effect shall be given to the order of the Suprene
Court in the manner -~ provided in sub-section (5) and (7) of
section 66 in the case of a judgnent of the Hi gh Court.

860

After the High Court and in_ cases of appeals to the
Supreme Court, the courts answer the question in any nanner
or give <certain opinion. The appellate tribunals would
di spose of the appeals in accordance wth the opinions
expressed or answers given by the Hi gh Courts or the Supremne
Court. Therefore wunder the schenme, the appeal is kept
pendi ng before the Tribunal and the appellate jurisdiction
is retained by the Tribunal, but the H gh Court exercises an
advi sory or consultative jurisdiction

Under section 256 of 1961  Act, the provision of
reference to the High Court is the same as under section 66
of 1922 Act. The slight differences between section 256 of
1961 Act and section 66(1) and (2) of 1922 Act have been

noted in Kanga & Palkivala' s Inconme Tax - 7th Edn. - Vol 1,
p.1146. For the present purpose it is not necessary to set
these out in detail. There is provision for reference to the

Supreme Court under section 257 of 1961 Act. By sections 261
and 262, there are provisions for -~ appeal to Supreme Court
and hearing before Suprene Court from the decision of the
references in the Hgh Courts. Section 265 enjoins that
notwi t hstanding that a reference has been nadeto the H gh
Court or the Supreme Court or an appeal has been preferred
to the Suprene Court, tax shall be payable in-accordance
with the assessnment made in the case. The scheme of 1961 Act
so far as the scheme of reference to the H gh Court on a
guestion of lawis concerned is the sane as that of 1922
Act. When a question of |law arises, the Tribunal” can and in
certain circunstances nust seek at the instance  of the
assessee or inits own notion or at the instance of the
revenue the opinion of the H gh Court on such a questions.
The jurisdiction exercised by the Hgh Courts . is purely
advisory, it is neither of a GCvil Court exercising
original, nor of any appellate or revisional jurisdiction
Therefore, the powers and jurisdiction of the H gh Courts
and in certain cases of the Suprene Court, are those which
are expressed and conferred upon them and al so those which
inher in the exercise of that jurisdiction or are ancillary
or those which sub-serve the exercise of that function and
jurisdiction of giving advice. The appeal is kept pending
bef ore the Appellate Tribunal

In Tata Iron & Steel Co. Ltd. v. Chief Revenue
Aut hority of Bonbay, 1923 Privy Council = 50 Indian Appeal s
212, the Judicial Commttee had to consider the question
whet her the function of the H gh Court under these
provi sions was advisory or not. The Judicial Committee
deci ded that such advice was not judgnment within the nmeaning
of clause 39 of the Letter Patent of the Hi gh
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861

Court of Bonbay. The use of the expression 'determ nation

was not decisive as to whether the decision was nerely
advisory or not. The decision or order made by the court
under section 51 was nerely advisory. This view was re-
affirmed in Conm ssioner v. Bonbay Trust Corporation, 1936
A l.R Privy council 269 = 63 Indian Appeals 408. It is for
this reason that section 66A of the 1922 Act expressly
provided for an appeal froma decision of the H gh Court
under section 66 of the said Act. The Hi gh Court noted that
neither 1922 Act nor 1961 Act did contain any express
provi sion enmpowering the Hi gh Court or the Suprene Court to
grant stay or recovery of tax pending disposal of the
reference before it. The Hi gh Court in the decision under
appeal held that it had inherent jurisdiction under section
66 of 1922 Act or under -section 256 of 1961 Act to grant
stay pending disposal of the ~reference. The H gh Court
referred to the several decisions sone of which will have to
be noticed here. Thereafter on consideration of the rel evant
facts, the High Court granted the stay in the instant case
as noted before.

Rel i ance was placed by the High Court on the decision
of the Andhra Pradesh High Court in Polisetti Narayana Rao
v. Commi ssioner of l'ncome-tax, Hyderebad, 29 |I.T.R 222. The
Andhra Pradesh Hi gh Court referred to the decision in the
case of Hukum Chand Boid v. Kamal anand Si ngh, (1906) I.L.R
33, Cal. 927, and referred to the observations of Wodroffe,
J., where he posed 'the question asto whether the power
vested in the High Court under  section 151 of the Code of
Cvil Procedure was w de enoughto apply toa case like the
present. It was noted that the decision was ~approved and
followed by the Madras Hi gh Court in-several cases as was
noted at page 226 of 29 I|.T.R It was further pointed out
that article 227 was w de enough to include such power. The
judgnent of that Court was delivered by Bhimasankaram J.
Subba Rao, C. J. of the Andhra Pradesh Hi gh Court was a party
to that decision. It rmay, however, be pointed out that in
the facts and circumstances the Court found ‘that the
assessee was not entitled to any relief pending the disposa
of the reference. As pointed out before that reliance had
been pl aced by the Andhra Pradesh Hi gh Court on the decision
in Hukum Chand Boid s case (supra). It —is necessary,
therefore, to discuss that decision. The said case was
concerned with the nature of the jurisdiction and the anbit
of powers under section 583 and 546 of <the Code of G vi
Procedure 1882 as it stood at the relevant tine. The
di vi sion bench of the Calcutta H gh Court consisting of
Wyodroffe and Mookherjee JJ. held that under the principle
i ndicated by section 583 of the Code of Civil Procedure a
decree for reversa
862
necessarily carried wth it the right to restitution of al
that had taken under the erroneous decree and the Appellate
Court having seisin of the appeal, had as ancillary to-its
duty to grant restitution, an inherent power in the exercise
of which it could, notwthstanding that the decree appeal ed
agai nst had been executed, call upon the respondent to
furni sh security for the due performance of any decree which
m ght be nade on the appeal. After discussing the facts the
court held that the Code of Civil Procedure bound the courts
so far as it went. The Code, was not exhaustive and did not
affect the previously existing powers unless it took these
away; in matters with which it did not deal, the court could
exerci se an inherent jurisdiction to do that justice between
the parties which was warranted under the circunstances and
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which the necessities of the case required. There was
di fference of opinion between Wodroffe J. and Mokerjee J.
on the scope of applicability of section 546 of the Code of
Cvil Procedure. Justice Wodroffe at page 931 of the report
observed: -
"The Court has, therefore, in many cases, where
the circunstances require it, acted wupon the
assunption of the possession of an inherent power
to act ex debito justitiae and to do that real and
substantial justice for the admnistration, for
which it alone exists."
Simlarly Justice Mokerjee observed at page 941 of the
report as follows: -
“I't may be added that the exercise by Courts, of
what are called their "“i nherent powers" or
"incidental powers™  is famliar in other systens
of law, ~and such exercise is justified on the
ground'that it is necessary to nake its ordinary
exerci se of jurisdiction effectual, because, "when

jurisdiction has once attached, it continues
necessarily and ~all the powers requisite to give
it full and conplete effect can be exercised,

until the end of law shall be attained" (See Wrks
on Courts  and-their Jurisdiction section 27 and
Well's on/Jurisdiction of Courts, Chapter XViIl)".

These observations, however, will have to be understood
in the context in which the same were nmade. If there was
jurisdiction to do certain matter then all powers to nake
that jurisdiction effective nmust be inplied to the authority
unl ess expressly prohibited. But in references under 1922
Act as well as
863
1961 Act the courts nerely exercise  an advisory or
consul tative jurisdiction while the appeals are kept pending
before the tribunal, therefore, nothing should be inplied as
distracting fromthe jurisdiction of the tribunals. Power to
grant stay is incidental and ancillary to the appellate
jurisdiction. Wiat was true of the appellate jurisdiction
could not be predicated of the referential jurisdiction. -
See the observations of the majority judgnent of the Del hi
Hi gh Court in Narula Tradi ng Agency v. Commi ssioner of Sales
Tax [1981] 47 S.T.C. p.45, though nade in the context of
di fferent statutory provisions.

Thi s decision of Andhra Pradesh H gh Court was noticed
by this Court in Incone-tax Oficer, Cannanore v. MK
Mohamed Kunhi 71 1. T.R  815. That decision requires a
little closer exam nation. This Court in that decision was
dealing with section 254 of the Act of 1961 which conferred
on the Appellate Tribunal powers of the w dest anplitude in
dealing with appeals before it. This Court held that / power
granted by inplication the power of doing all such-acts, or
enpl oyi ng such means, as were essentially necessary to its
execution. The statutory power under section 254 carried
with it the duty in proper cases to make such orders for
stayi ng recovery proceedi ngs pending an appeal before the
Tribunal, as would prevent the appeal, if successful, from
bei ng rendered nugatory. Section 254 carried with it the
appel | ate powers of the Appellate Tribunal. This Court while
interpreting that power referred to the Sutherland s
Statutory Construction of third edition, articles 5401 and
5402., in Domat’'s Civil Law (Cushing' s edition), Volune 1,
at page 88, Maxwell on Interpretation of Statutes, eleventh
edition, and case to the conclusion that where the power was
given to an authority, incidental powers to discharge that
authority were inplied in the grant of that power. This
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Court noted that the Incone-tax Appellate Tribunal was not a
court but exercised judicial powers. The Court noted that
there were certain decisions in which difficulties were felt
that the Appellate Tribunal did not possess the power to
stay recovery during the pendency of an appeal. Reference
was made to a decision of the Andhra Pradesh Hi gh Court in
the case of Vetcha Sreeramanmurthy v. The Incone-tax O ficer,
Vi zi anagaram and Another 30 |.T.R 252, where Viswanatha
Sastri, J. observed that there was no confinement of an
express power of granting a stay of realisation of the tax,
nor was there any power allowing the tax to be paid in
instal ments. The |earned judge observed that neither the
Appel | ate Assistant Commissioner nor the Appellate Tribuna
was given the power to stay the «collection of tax.
Therefore, according tothe learned judge,
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whet her the |aw should not be nmade nore liberal so as to
enabl e an assessee who has preferred an appeal, to obtain
fromthe ‘appellate forum a stay of «collection of tax,
either in whole or in part, on furnishing suitable security,
was a matter for the legislature to consider. Referring to
the decision in Pollisetti Narayana Rao v. Commi ssioner of
I ncome-tax (supra), this Court nmade an observation to the
effect that "the sane H gh Court held that stay could be
granted by it pending reference of a case by the Appellate
Tribunal to the High Court. This power the Hi gh Court had
under section 151 of the Gvil Procedure Code and under
article 227 of the Constitution®. ~This passage in our
opi ni on cannot be taken as approving the observations of the
Andhra Pradesh High Court in Pollisetti Narayana Rao’'s case
(supra). This Court was dealing with the power of the
appel l ate authority i.e. the Appellate Tribunal. Therefore,
that would be an entirely different question. The appellate
authority must have the incidental power or inherent power-
i nherent for the disposal of an appeal to grant a stay or
not to grant a stay.

The High Court, in our opinion, as was contended by the
revenue in answering a question under section 66 of 1922 Act
or section 256 of 1961 Act does. not exercise original
appellate or revisional jurisdiction but -only ~advisory
Jurisdiction. See the observations of the judicial commttee
in Tata Iron & Steel Co. Ltd. v. Chief Revenue Authority,
Bonbay, (supra). It is only consultative, neither original
nor appellate.

In New Jehangir Vakil MIlls Ltd. v. Conmissioner of
I ncome-tax, Bombay North Kutch and Saurashtra 37 |.T.R 11
this Court held that the H gh Court cannot direct the
Tribunal to find new facts or raise a new question of |aw or
enbark a new |ine of enquiry.

In Commi ssioner of |ncone-tax, Bonbay v. Scindia Steam
Navi gation Co. Ltd. 42 I.T.R 589, a bench of five'judges of
this Court was of the view that reference jurisdiction or
special jurisdiction is different from appellate or
supervisory jurisdiction. The jurisdiction of the H gh Court
in a reference under section 66 of 1922 Act was special one,
different from its ordinary jurisdiction as a civil court.
The High Court hearing a reference under that section did
not exercise any appellate or revisional or supervisory
jurisdiction over the Tribunal. It acted purely in an
advi sory capacity on a reference which properly cane before
it under section 66(1) and (2) of 1922 Act. This Court noted
that the H gh Court gives the Tribunal advice,
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but ultimately it is for the Tribunal to give effect to that
advice. This Court further observed that it was of the
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essence of such a Jurisdiction that the court shall decide
only questions which were referred to it and not any ot her
guestions. This Court was, however of the view that the
power of the court to issue a direction to the Tribuna
under section 66(2) of the Act of 1922 was in the nature of
a mandanus and it was well settled that no mandanmus woul d be
i ssued unless the applicant had nade a distinct demand on
the appropriate authorities for the very reliefs which he
sought to enforce by mandarmus and that had been refused.

This question was again considered by this Court in
Petl ad Turkey Red Dye Wrks Co. Ltd. Conmi ssioner of |ncone-
Tax Bonbay North 48 |1.T.R 92. This Court observed at page
98 of the report that the jurisdiction of the H gh Court was
confined to giving an opinion. It was purely advisory and
the High Court had no jurisdiction to direct the Tribunal to
take fresh evidence.

In C.P. Sarathy Midaliar v. Comm ssioner of |Incone-Tax,
Andhra Pradesh 62 |.T. R 576, this Court noted that the High
Court cannot ~set aside the order. of the Tribunal and the
H gh Court ~does not sit in appeal over the judgenent of the
Tribunal . If the Hgh Court found ‘that the material facts
were not stated in the statement of case, or the Tribuna
had not stated its conclusion on naterial facts, the H gh
Court mght call upon the Tribunal to submt a supplenentary
statenent of case under section 66(4) of 1922 Act. It may be
nentioned that it would be incidentall to answering the
questi on.

In the case of Commissioner of Income-tax, Bombay City
| v. Geaves Cotton and Co. Ltd. 68 |I.T.R 200, this Court
noted that it was well settled that the H gh Court was not a
court of appeal under reference under section 66 of 1922 Act
or under section 256 of 1961 Act and it was not open to the
Hi gh Court in such a reference to enbark upon a re-appraisa
of the evidence and the facts found by the Tribunal rust be
accepted by the Hi gh Court.

A full bench of the Kerala H gh Court in the case of K
Ahamad v. Conm ssioner of Inconme-tax, Kerala 96 |, T.R 29,
held that the High Court had power to del ete under section
256 of 1961 Act an erroneous sentence in the judgnent. The
full bench held that the courts were constituted for the
purpose of doing justice and should have power that is
i nherent to the discharge of the function and that these
nmust have power akin to correct accidental slips. The ful
bench therein acted on the principle that no act of the
court should ever injure a party.

866

A learned single judge of the Bonbay High Court in the
case of Jatashankar Dayaram v. Conm ssioner of |ncone-Tax
101 I.T.R 343, held that application for a reference under
section 256(2) of 1961 Act in forma pauperis can be
permitted. This would be incidental or ancillary  to the
di scharge of the function of giving advice conferred under
section 66 of 1922 Act.

This Court in the case of Jaipur Mneral Devel opnent
Syndi cate v. Conm ssioner of |Incone-Tax, New Delhi 106
I.T.R 653 at 656, held that reference which was disni ssed
for paper books not being filed in tine could be restored.

It is common ground that jurisdiction conferred upon
the H gh Court under the Income-Tax Act is neither origina
nor appellate. The jurisdiction which it exercised in
dealing with the incone-tax reference was advisory and is a
speci al jurisdiction.

It was contended on behalf of the assessee that the
H gh Court was a court when it exercised its specia
jurisdiction and it was well settled that the Hi gh Court
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while hearing a reference under a taxing statute had
i nherent power to nmake all such orders as it would be
necessary to do justice where the circunstances of the case
so required and for this reliance was placed on the
observations of this Court in the case of Jaipur Mnera

Devel opnment Syndicate v. Comm ssioner of Income-Tax, New
Del hi (supra). But as has been noticed before the power that
was exercised was for properly giving advice

The Al l ahabad Hi gh Court in Sridhar v. Conm ssioner of
Weal t h-Tax, 153 |1.T.R 543 at 547, observed that only power
that H gh Court could exercise under section 27 of the
Weal t h- Tax Act, 1957 was simlar to section 66 of 1922 Act
i.e. to give opinion about the questions referred to it in
an advi sory capacity by answering the questions in favour of
the assessee or the revenue, as the case mght be. Even
while hearing a reference  under a taxing statute, the Hi gh
Court has certaininherent powers. But the extent and scope
of the inherent power which can be exercised by an appellate
or revisional ~ court cannot be the extent and scope of the
i nherent " power of the H gh Court while exercising an
advi sory jurisdiction such as is conferred by section 27 of
the Act. The inherent ~power which the H gh Court can
exercise while hearing a reference under section 27 nust be
confined to the procedure about the hearing of a reference
and to passing such orders as are ancillary or incidental to
t he advi ce which the
867
H gh Court proposes to give while answering the questions.
Wil e hearing a reference under section 27, the Allahabad
H gh Court further held that the H gh Court did not have the
further inherent power to pass interim orders restraining
the orders of AAC or by the Tribunal being given effect to.
It was further held that what the H gh Court could not do at
the time of passing the final order, it could certainly not
do as an interim measure in the purported exercise of its
i nherent power.

It is true that the H gh Courts sonetines act on the
assunption that it possessed i nherent power to act ‘ex debito
justitiae and to do real and substantial justice for which
al one these existed where the circunstances of the case so
required, the power related to matters of procedure and not
substantive rights of the parties. See in this connection
Manohar Lal Chopra v. Rai Bahadur Rao Raja Seth Hiral al
[1962] 1 Supp. S.C R 450, where this Court a page 463 of
the report referred to section 151 of the Code of G vi
Procedure and observed that the section itself said that
nothing in the Code should be deermed to linmt or otherw se
affect the inherent power of the court to make orders
necessary for the ends of justice. This 'inherent power’ as
was observed by this Court "had not been conferred on the
court. It was a power inherent in the Court by virtue of its
duty to do justice between the parties before it".

Further the Code itself recognised the existence of the
i nherent power of the Code, there was no question  of
i mpl yi ng any powers outside the limts of the Code. See also
Padam sen and Anr. v. The State of Utar Pradesh, [1961] 1
S.C.R 884 at 887.

The special jurisdiction of the Hgh Court under
section 256 does not deprive it of judicial character or its
i nherent power, it was submitted. This in our opinion does
not solve the question because the H gh Court in answering
reference indubitably acts in judicial capacity and nust be
inplied to have powers which are necessary to discharge the
obligations in exercising its jurisdiction of giving advice
conferred by the special provisions of the statute. It was
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further subnitted that the extent and scope of that inherent
power could not be confined to a straight jacket. It took
withinits anbit the power to grant stay of proceedings
before the <court as it deened necessary to do for the ends
of justice. The High Court could exercise such power to
grant stay, it was submitted where the |egislature had not
deni ed or excluded the sanme in unmistakable ternms. But this
was not clear because of the I|anguage. It was stated that
pendency of a
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reference would not stay the realisation, indicates that
reference has nothing to do with the stay of realisation

The realisation of non-realisation of tax is part of the
appel l ate jurisdiction of the Tribunal. It was, however,
submitted that the inherent power of the High Court and al so
of the Supreme Court- had not. been excluded by the genera

provision in section 265 of 1961 Act which stated that
notw t hstandi ng that ~a reference has been nade to the High
Court or /the Supreme Court or an appeal has been preferred
to the Suprene Court, tax shall be payable in accordance
with the —assessment nade. This section, it was submtted,
did not inpose any enbargo on the inherent power. It was
submtted that section 265 of 1961 Act, as regards reference
made to the High Court, is 1in pari materia with section
66(7) which also related to reference to the Hi gh Court.
Section 66(7) was interpreted by the -‘Andhra Pradesh Hi gh
Court in Pollisetti Narayana Rao v. Conm ssioner of |ncomne-

tax (supra). It was' submitted that legislature by adopting
the identical |anguage in 1961 Act must be regarded as
havi ng accepted it in section 265 of 1961 Act. It was
submitted that while in _re-enacting sim/lar provisions of
section 66(7), in section 265 the Ilegislature nust be

regarded as intending the same nmeaning to the pari nateria
expression in the 1961 Act. For this reliance was placed on
the observations of House of Lords in the Case of Barras v.
Aberdeen Steam Traw ing and Fishing Co., Ltd. 1933 AE R =
1933 A C. 402, where it was held that once certain /words in
an Act of Parlianment had received a judicial construction in
one of the superior courts, and the |egislature repeated
these without any alteration in a subsequent statute, the
| egi sl ature must be taken to have used them according to the
meani ng which a court of conpetent jurisdiction had given to
them Lord Macnillan however observed that this rule of
interpretation afforded only a valuable presunption as to
the nmeaning of the |anguage enployed in a statute. Were a
judicial interpretation is well settled and well recognised
the rule ought, doubtless, to receive effect, but nust be a
guestion of circunstances whether Parlianment (was to be
presuned to have tacitly given statutory authority to a
single judgnent of a conpetent court so as to render that
j udgrment, however, obviously wong, unexanm nable by the
hi ghest court.

Therefore, in this case only solitary decision of the
Andhra Pradesh Hi gh Court which was not in all subsequent
cases followed and which in a way was contrary to severa
decisions of the other H gh Courts as well as this Court
cannot be said to have received parlianmentary acceptance.
The attention of the Andhra Pradesh Hi gh Court was not drawn
to the decision of this Court in Seth
869
Prenthand Satrandas v. State of Bihar 19 |I.T.R 108, where
dealing with the nature of the Jurisdiction of the Courts in
reference matters under Sales Tax Act this Court observed
that the Hi gh Court acquired Jurisdiction to deal with the
case by virtue of an express provision of the Bihar Sal es
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Tax Act. Jurisdiction was only consultative neither origina
nor appellate.

The Calcutta Hi gh Court in the case of Dwarka Prasad
Baj a v. Conmi ssioner of Incone-tax, West Bengal-1 126 |.T.R
219, observed that in exercising its Jurisdiction under
section 256 of the Inconme-Tax Act, 1961, the High Court did
not act as a court of appeal, as the Incone-tax Appellate
Tri bunal does wunder section 254 of the Act. The Hi gh Court,
in disposing of the reference, could only answer the
guestions actually referred and could not rai se any question
by itself. The findings of fact by the Tribunal were fina
so far as the High Court was concerned and only on limted
grounds such findings of fact could be challenged. After the
judgrment of the High Court is delivered, the Tribunal has to
pass necessary orders to dispose of the case in conformty
with the judgnment under section 260 of the Act. The High
Court exercised avery limted jurisdiction. It did not
di spose of the entire matter but its decision was confined
only to the questions of law as arise fromthe order of the
Tri bunal . Therefore, it could not be said that the High
Court exercised its general jurisdiction under article 227
of the Constitution in dealing with a reference. If the High
Court could in such case exercise its powers under equity
jurisdiction and grant a tenporary injunction or a stay it
woul d have to ascertain and to go into facts for which the
I ncome- Tax Act, 1961 did not make any provision. Moreover,
i ssuance of orders permtting collection or recovery of tax
or staying such 'collection or recovery if nade under
exerci se of inherent power would result in extension of the
jurisdiction of the High Court under section 256 of the Act
of 1961. The Calcutta Hi gh Court, further, was of the view
that a court could not vest itself with such additiona
jurisdiction by invoking its inherent powers. Hence, the
Court, in seisin of a reference under the I.T. Act could not
issue an order of tenporary injunction, according to the
Calcutta High Court, or stay of proceedings which was an
injunction in an indirect nmanner in respect of recovery of
t axes.

In an appropriate case, if the assessee feels 'that a
stay of recovery pending disposal of the reference is
necessary or is in the interest of justice, then the
assessee is entitled to apply before the appellate authority
to grant a stay until disposa
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of reference by the Hi gh Court or until ~suchtine as the
appel | ate authority thought fit. But in case the appellate
authority acted wi t hout jurisdiction or i'n excess

jurisdiction or in inproper exercise of the jurisdiction
then decision of such appellate authority can be corrected
by the H gh Courts by issuing appropriate wits /under
article 226 and 227 of the Constitution

It has to be borne in mind that in answering questions
or disposing of references either under section 66 of 1922
Act or section 256 of 1961 Act, the High Courts do not
exercise any jurisdiction conferred upon them by the Code of
Cvil Procedure or the Charters or by the Acts establishing
respective Hiygh Courts. |In respect of <certain matters
jurisdictions exercised by the H gh Court, nust be kept
separate from the concept of inherent powers or incidenta
powers in exercising jurisdiction under section 66 of 1922
Act or 256 of 1961 Act. Section 66 of |ncome-Tax Act of 1922
or section 256 of Income-Tax Act of 1961 is a specia
jurisdiction of a limted nature conferred not by the Code
of Civil Procedure or by the Charters or by the special Acts
constituting such High Courts but by the special provisions
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of Incone-Tax Act 1922 or 1961 for Ilimted purpose of
obtaining High Court’s opinion on questions of law In
giving that opinion properly if any question of incidenta
or ancillary power arises such as giving an opportunity or
restoring a reference disnmissed wthout hearing or giving
some additional time to file paper book, such powers inhered
to the Jurisdiction conferred wupon it. But such incidenta
powers can not be so construed as to confer the power of
stay of recovery of taxes pending a reference which lie in
the domain of an appellate authority. Therefore, the concept
of granting stay in a reference ex debito justiti ae does not
arise. That concept might arise in case of the appellate
authority exercising its power to grant stay where there is
not express provision. Ex debito justitiae is to do justice
bet ween the parties.

Rendering advi ce on the question of lawreferred to the
courts has nothing to do wth the recovery of tax or
granting stay in respect of the same.

Therefore, in ~our opinion it cannot be said that the
H gh Court ~had inherent power or incidental power in the
matter of —a reference pending before it to grant stay of
realisation or to grant injunction. That nmust remain within
the jurisdiction of the appellate authority and pendency of
a reference does not detract
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fromthat jurisdiction of the appellate authority. In our
opi nion, therefore, the High Court~ was in error in

exercising its jurisdiction by passing an order for stay of
realisation under section 151 of the Code of Civil Procedure
in a pending reference. The H gh Court could have exercised
its power if the appellate authority had not  properly
exercised its jurisdiction, not in reference jurisdiction
but by virtue of its jurisdiction under article 226 or
article 227 in appropriate cases. But that was not the case
her e.

In that viewof the matter, we are in respectfu
agreenment with the views expressed by the Allahabad Hi gh
Court in Sridhar v. Comm ssioner of Walth-tax (supra) and
the views of the Calcutta High Court in Dwarka Prasad Baja
v. Conmmi ssioner of |ncone-tax, West Bengal -l (supra) and we
are unable to sustain the views expressed by Andhra Pradesh
High Court in Polisetti Narayana Rao v. —Comm ssioner  of
I ncome-tax, Hyderabad (supra). The appeals are accordingly
al l owed. The judgnment and order of the Hi gh Court are set
aside. But in the facts and circunmstances of  the case,
parties are directed to pay and bear their own costs.

N. V. K. Appeal's al | owed.
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