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PETI TI ONER
ASHOK LEYLAND LI M TED

Vs.

RESPONDENT:
UNFTON OF INDIA & ORS

DATE OF JUDGVENT: 20/ 02/ 1997

BENCH
B. P. JEEVAN REDDY, S.B. MAJMJUDAR

ACT:

HEADNOTE

JUDGVENT:
JUDGMENT

B. P. JEEVAN REDDY,  J.

Leave granted.

Ashok Leyl and Limted, the appellant herein, * s
* Though sever al ot her deal ers are the
petitioners/appellants herein, W shall  refer to Ashok
Leyland as a representative dealer. ~The discussion and
directions made in this judgnment shall, however, govern al
the petitioners/appellants herein. one of the maj or
manuf acturers of trucks and —other notor vehicles in India.
Its registered office is at Madras [Chennai]. The plants
manuf acturing trucks and notor  vehicles are situated in
the state of Tamil Nadu as well as in other States. The
trucks and vehi cles manufactured by it are sold all over the
country. For its business purposes, it rmaintains Regiona
Sales officers [RS.Gs.] in different parts of the country
like, Bangal ore, Trivandrum Vijayawada, —Pune, Nagpur
I ndore, Calcutta, Bhuvaneshwar, Gauhati, Pondicherry, and
SO ho. The appellant says that each of these R S.Cs.
maintains an office, a stock yard and -other necessary
par aphernalia for receiving, st ocki ng, . repairing and
delivering motor vehicles to their custoners. The appel |l ant
says that al nbst seventy percent of its sales are to parties
ot her than state Transport Undertakings [S.T.Us.]. The sal es
to S.T.Us. are in the region of thirty percent of its
production. The R S.0s., the appellant says, contact the
| ocal purchasers and the S.T.Us., book the orders and also
deliver the vehicles to the pursuant to sales effected by
them The appellant always keeps the R S.OGs. well stocked

havi ng regard to their requirenents. By way of
illustrations, it is stated, the R S O at Hyderabad
receives vehicles fromTanil Nadu from tine to time. |In
respect of vehicles sold in Andhra Pradesh - whether to
Andhra Pradesh State Road Transport Corporation or to other
parties - sales tax is levied and collected by the State of

Andhra Pradesh inasmuch as they are intra - State sales for
the purpose of the Andhra Pradesh General Sales Tax Act.
Over the years, the appellant says, it has been sending the
trucks, chassis and other vehicles to RS Os. all over the
country under ‘F Forns produced by it questioned by any
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one. However, the State of Tam | Nadu has been seeding, in
the recent tinmes, to reopen the concluded assessnents
contending that the transfer of vehicles from Tam | Nadu to
other States was not nere consignnents [w thout effecting
sal es] but constitute inter-state sales within the neaning
of clause (a) of Section 3 of the Central Sales Tax Act,

which are taxable in the State of Tam| Nadu by virtue of
the provisions of the Central Sales Tax Act. The attenpt of
the State of Tamil Nadu is to treat the said novenent of
vehicles as inter-State sales and tax them which would
ultimately go back to that State by virtue of the provisions
contained in Articles 269 and 286 of the Constitution and
the Central Sales Tax Act. The appellant says that it did
not effect any inter-State sales and that there was only one
sale in the other State which has already been taxed under
the sales tax law of that  other State. The appellant
conpl ains that the sane transaction cannot be taxed tw ce,

once as’ an intra-State sale by one State and again by the
State of /'Taml Nadu as an inter-State sale. The appell ant
conpl ai ns _that the reopening of assessnents - in sone cases,

even the re-assessnent has been nade and Central sales tax
levied - and taxing the sanme transaction once again [by the
State of Tam | Nadu] ~ is causing serious harassnent to the
appel l ant, making it inpossible for it .to carry on its
busi ness operations in a snooth and orderly nmanner. It
approached the Madras High Court with  the said grievance.

Thought a nunber of factual issues were also raised in the
wit petitions filed by the appellant, it was stated by
their counsel at the time of hearing that they do not
propose to invite the decisionof the H gh Court on these
factual issues and that they would be confining their
submi ssions only to the questions of law, viz., the
interpretation of Section 6-A of the Central Sales Tax Act
and the power to reopen the orders accepting ‘F Forns. In
certain other wit petitions filed by the appellant, severa

State governnents were inpleaded as respondents. The prayer
in these wit petitions was that inasmuch as sales to S. T.Us
of those States are being treated and taxed as inter-State
sales by the State of Tanmi| Nadu, the levy of tax under the
other State sales tax enactnents treating the very sales as
inter-State sales within those respective States i's
unsust ai nabl e, and therefore, those State governnments shoul d
be directed to refund the tax collected by them to the
appel l ant. The High Court had dismssed to wit petitions
holding that (i) the Mudras Hi gh Court cannot  direct the
other State governnents to refund the tax levied and
coll ected under their respective State sal es tax enactnents.

The appellant has to approach the authorities under those
Acts or the courts in those States for such relief, if they
are so advised. (ii) the provisions contained in Section 6-A
have no special status or content and cannot be elevated to
the status of a constitutional provision; it is like any
ot her provision wunder the Central Sales Tax Act. The order
accepting Form ‘F is nothing nore than a step-in-aid of,

or a part and parcel of, the assessment proceedings. (iii)
an order passed by the assessing authority accepting Form
‘F'" cannot be reopened except in accordance with Section 16,

32 and 55 of the Tami| Nadu General Sales Tax Act read with
sub-sections (2) and (2A) of Section 9 of the Central Sales
Tax Act. A nmere change of opinionis not sufficient to
reopen the order accepting Form'‘F . Having declared the | aw
thus, the High Court directed the appellant to prefer
appeal s before the appropriate appellant authority where an
order of assessment has been nade and to go and show cause
to the assessing authority where the appel  ant  has
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approached the Hi gh Court at the sate of show cause noti ce.
Sri K. Parasaran, learned counsel for the appellant,
urged the followi ng contentions :
(1) Section 6-A creates a conclusive presunption which cone
into play on proof of the truth of facts stated in Form'F
Thi s conclusive presunption cannot be defeated by resorting
to the power of reopening conferred upon the authorities by
Section 16 of the Tam | Nadu General Sales Tax Act read with
Section 9(2) of the Central Sales Tax Act. The order
accepting Form ‘F as true cannot al so be reopened for the
reason that such order of acceptance gives rise to certain
consequences which cannot be rectified even if the order
accepting Form ‘F is reopened and revised. The vehicles
have been transferred/consigned to the appellant’s R S. Cs.
in various States which R S.Gs. have issued Fornms ‘F in
that behalf and which, on being produced by the appell ant
before its assessing authority, have been accepted as true.
This means that the sale of the said vehicles in the other
State is ‘an intra-State sale.in that State and has in fact
been taxed “as such. Now if the Tam!| Nadu Sales Tax
authorities propose to reopen the said orders accepting the
said Forms ‘F and levy Central sales tax treating the said
noverrent of vehiclesto other States as inter-State sales,
the consequence woul'd be that though there is only one sale,
it is being taxed by two different States wunder two
different State sales, the consequence would be that though
there is only one sale, it is beingtaxed by two different
States under two different enactnents. This cannot be. The
cannot be. The show cause notices issued by the Tam | Nadu
authorities do not say that there was a sale by the
appellant to its RS. O _andanother sale by the RS. O to
the State Transport Undertakings. |ndeed, there cannot be a
sal e between the appellant and its owmn R S. O A person
cannot sell to hinself.
(2)(a) Section 6-A is an independent provision. An order
passed thereunder is not a part of the assessment order. An
order under Section 6-A has an independent existence of its
own. It 1is neither subject to appeal nor is it anmenable to
power of revision. The order under Section 6-A is the result
of a conscious adjudication. For all these reasons too, it
must be held that an order accepting Form'‘F , once nade, is
conclusive and is not liable to be reopened.
(b) evenif it is held by a process of reasoning that an
order accepting Form‘F as true is anenable to power of
reopeni ng under Section 16 of the Tami| Nadu General Sal es
Tax Act read with Section 9(2) of the Central Sal es Tax Act,
even then it must be held that until and unless reasonable
grounds exist for doubting the truth of the statenents
contained in Form‘F , it cannot be reopened. Merely because
an assessnent is reopened, the orders accepting Forns ‘F
cannot automatically be held anenable to the “power of
reopeni ng.
(3) Al the sales effected by RS.Gs. in various other
States are all of the same pattern, whether the saleis to
S.T.U or to any other person. Curiously enough, the
i mpugned reopening notices are confined only to sales
effected in favour of various State Transport Undertaki ngs
in several States. No such attenpt to reopen is nade in
respect of sales effected to persons other than S. T.Us. As a
matter of fact, the S.T.Us. are nothing but manifestations
of their respective State gover nment s. Si nce t he
S.T.Us./State governnents purchase vehicles in bulk, they
insist that the sale of vehicles should take place within
their respective State so that they may be able to derive
income in the shape of sales tax on those sales. Unless the
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sales are effected within their State and tax is paid
thereon under the sales tax enactrment of that State, that
State governnent or S.T.U is not prepared to purchase
vehicles from the appellant. Indeed, it is for this reason
al so that the appellant maintains R S.0s. alnost in all the
States in the country. Sinmply because the orders are booked
by the R S.0s. and sent to Head Offices, it does not follow
that the nmovenment of vehicles is in pursuance of or is an
i nci dent of a contract of sale.

(4) Section 4 of the Central Sales Tax Act provides
clearly that (a) in the case of specific or ascertained
goods, the sale of goods shall be deemed to take place
inside a State if the goods are within that State at the
time of the contract of sale and (b) in the case of
unascertai ned or future goods, the sale of goods should be
deened to take place inside a State when the goods are
appropriated to the contract of-sale by the seller or by the
buyer, whether the assent of the other party is prior or
subsequent to - such appropriation. This principle is at
variance with the general principle contained in the Sal e of
Goods Act. It nmust, therefore, be held that sale of vehicles
takes place only when they are appropriated towards their
order and the appropriation is only when the vehicles are
earmarked for delivery to the S T.Us.. The vehicles so
appropriated are always in the State to the S.T.U of which
the vehicles are earmarked and delivered.

(5) in the absence of any Central - machinery which can
deci de di sputes between the State, viz., where one State
clains that a particular transaction is an inter-State sale
and the other State clainms that it is an intra-State sale
[wWthin that State, i.e., itself], an order once nmade
accepting Form ‘F as true nust not  be allowed to be
reopened. If it is allowed to be reopened, this Court nay
provide that the appellant-assessee is entitled to inplead
the other State [which has levied tax wupon the sane
transaction treating it as an intra-State sale within that
State] as a party-respondent bef ore the assessi ng
authorities in Tam | Nadu [acting under Central Sales Tax
Act] so that an effective adjudication can be made as 'to the
true nature of the transactions/sale. This Court may al so
consi der whether a direction should be given to the Union of
India to create such a machinery in the interest of inter-
State trade and comrerce and to ensure that the assessees
are not harassed and prejudiced by taxing the sane
transaction tw ce over.

Sri A K Ganguly, learned counsel for the State of
Tam | Nadu, di sputed the correctness of the wvarious
subm ssions put forward by Sri Parasaran. He supported the
reasoning and conclusion of the Mdras Hi gh  Court’ and
submitted that an order under Section 6-A accepting Form*‘F
as true wll ordinary be passed in the course af assessnent
proceedi ng and as part of the assessment order. There is no
reason to treat an order under Section 6-A as something
different from any other order under the Act. It is as nuch
anmenable to power of reopening as nay other order under the
Act. Whether a particular nmovenent of goods across the
boundaries of one State to another is a nere nmovement [i.e.,
in this case, a consignment of goods by the Head Ofices to
its RS.O] or whether the novement is occasioned by a
contract of sale, is a question of fact and is not a
qguestion of |law The said question has to be decided by the
appropriate authority in each case having regard to the
rel evant facts and circunmstances. The appellant was ill-
advised to approach the Madras H gh Court by way of wit
petitions at the initial stage of proceedings. Nothing
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prevented the appellant to satisfy the Tam | Nadu
authorities that it has effected no inter-State sales and
that the transfer of vehicles was only a transfer w thout
effecting a sale. If it succeeds in establishing the said
fact, it is obvious that no Central sales tax will be levied
by the Tami| Nadu authorities.

Article 269 of the Constitution says that "taxes on the
sal e or purchase of goods other than newspapers, where such
sal e or purchase takes place in the course of inter-State
trade or comerce", anmpong other taxes, shall be |evied and
collected by the Government of India but shall be assigned
to the States in the manner provided in clause (2) of the
said Article [vide Article 269(1)(g)]. "Taxes on the
consi gnnent of goods (whether the consignment is to the
person making it or “to any other person) where such
consi gnnent takes place in the course of inter-State trade
of comrerce" is one of the taxes nmentioned in clause (1) of
Article 269. The power to |evy consignment tax, however, is
conferred upon the Parlianent by virtue of Entry 92-B of the
Union List.~ So far no such tax has been levied by the
Parliament. Clause (2) of ‘Article 269 provides that the net
proceeds in any financial year of any duty or tax mentioned
in clause (1) shall ~not formpart of the Consolidated Fund
of India but shall = be assigned to the States within which
that duty or tax i's leviable in that year and that the sane
shall be distributed anong those States in accordance with
such principles of distribution as may be  formulated by
Parliament by law.. O ause (3) further ‘provides that
"Parlianment may by law fornul ate principle for deternining
when a sale or purchase of, or consignnent of, goods takes
place in the course of inter-State trade of comrerce"

By virtue of clause (1) of Article 286 of the
Constitution, the State |egislature has no power to levy tax
on a sale which takes place outside that State or ' which
takes place in the course of inmport of goods into or export
of goods out of the territory of India. C ause (2) empowers
the Parlianment to fornmulate, by nmaking a law, principles for
determ ning when a sale or purchase of goods takes place
outside the State or in the course of inport or export, as
the case my be. Cause (3) of Article 286 need not be
noti ced for the purposes of this case.

It is well-known that Article 286 has been thoroughly
recast by the Constitution [Sixth Armendnent] Act, 1956 which
al so amended Article 269 substantially. It is in pursuance
of the said Articles, as recast/anmended ~by Constitution
[Si xth Anendnent] Act, that the Parlianment enacted the
Central Sales Tax Act, 1956. Section 3 defines an "inter-
state sale". Section 4 sets out when a sale or purchase of
goods can be said to have taken place outside a State and
Section 5 provides when a sale or purchase of goods can be
said to have taken place in the course of inmport or export.
It is evident that these provision have been made pursuant
to Article 286 as well as clause (3) of Article 269. Section
6 of the Central Sales Tax Act is the charging section
Section 6-A has been inserted by the Anmendnent Act 61 of
1972 with effect fromApril 1, 1973. This provision appears
to have been enacted in the 1light of the judgnent of this
Court in Tata Engineering and Loconotive Conpany Linmited v.
Assi stant Comm ssi oner of Conmercial Tax, Janshedpur & Anr.
[(1970) 20 S.T.C 354]. Section 6-A provides that where any
dealer clains that he is not liable to pay tax under the
Central Sales Tax Act in respect of any goods on the ground
that the nmovenment of such goods fromone State to another
was occasi oned by reason of transfer of such goods by himto
any other place of his business or to his agent or
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principal, as the case may be, not by reason of sale, the
burden of proving the said fact shall be upon him For that
purpose, he nay furnish to the assessing authority, within
the prescribed tinme, a declaration duly filled and signed by
the principal officer of the other place of business or by
his agent or principal, as the case may, be containing the
prescribed particulars, along with the evidence of despatch
of such goods Form ‘F have to be obtained from the
prescribed authority. The section further provides that if
the assessing authority is satisfied after such enquiry as
he may deem necessary, that the particulars contained in the
decl aration furnished by the dealer ar true, he may, at the
time of or at any tinme before the assessnment af the tax
payabl e by the deal er under the Central Sales Tax Act, make
an order to that effect. Thereupon, the novenent of goods to
which the declaration relates shall be deemed, for the
purpose of this Act, to have been occasi oned other w se than
as a result of sale. 1t would be appropriate to set out the
section inits entirety:

"6A." Burden of proof, etc., in case

of transfer of goods cl ai-nmed

ot herwi se than by way of sale-- (1)

VWere any dealer clainms that he is

not liable to pay tax under this

Act, in respect of any goods, on

the ground that the novenent of

such goods from one State to

anot her was occasi oned by reason of

transfer of such goods by him to

any other place of his business or

to his agent or principal, as the

case may be, and not be reason of

sale, the burden of proving that

the nmovenent of those goods was so

occasi oned shall be on that dealer

and for this purpose he may furnish

to the assessing authority, within

the prescribed tine or within such

further tine as that authority,

within such further time as that

aut hority may, f or sufficient

cause, permt, a declaration, dully

filled and signed by the principa

of ficer of the other place of

busi ness, or hi s agent or
principal, as the case my be,
cont ai ni ng t he prescri bed
particul ars in the prescri bed

particulars in the prescribed form
obt ai ned from t he prescri bed
authority, along wth the evidence
of despatch of such goods.

(2) If the assessing authority is
satisfied after making such inquiry
as he nay deem necessary that the
particul ars cont ai ned in t he
decl aration furnished by a dealer
under sub-section (1) are true he
may, at the time of, or at any tine
before, the assessment of the tax
payable by the dealer under the
Act, nmake an order to that effect
and thereupon the novenent of goods
to which the declaration related
shall be deemed for the purpose of
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this Act to have been occasioned

ot herwi se than as a result of sale.

Expl anation -- In this section

‘assessing authority’, in relation

to a dealer, means the authority

for the tinme being conpetent to

assess the tax payable by the

deal er under this Act."

The Central Sales Tax Act has not created a machinery
of its own to assess and collect the tax |evied thereunder
Probably because the tax will ultimately go to the state in
which the said tax is |eviable, sub-sections (2) and (2A) of
Section 9 provide that ‘the nmachinery provisions under the
respective State sal es tax enactnent shall be treated as the
machi nery provisions under this Act for all purposes. Sub-
section (1) of Section 9 provides that the Central sales tax
shall be levied by the State from which the novement of the
goods commences. This provision is evidently relatable to
clause (2) of Articles 269, Section 13 confers the rule-
nmaki ng - power upon the Central Governnent for certain
purposes —and —upon State  governnments for certain other
purposes. [It is not -necessary to refer to the other
provi sions of the Act for the purposes of this Case.]

Rule 12 of the Central Sales Tax [Registration and
Turn-Over] Rules, /1957 is the rule nmade pursuant to Section
6- A anong ot her sections of the Act. Sub-rule (5) of Rule 12
says that the declaration referred to in sub-section (1) of
Section 6-A shall ‘be in Form ‘F' Sub-rule (6) says that
Form‘F referred to in sub-rule (5) of Rule 12, shall be
the one obtained by the transferee in the State in which the
goods covered by such Form are delivered. Sub-rule (7) says
that the declaration in Form*®F shall be furnished by the
dealer to the prescribed authority wupto the tinme of
assessment by the first assessing authority. O ause (a) of
sub-rule (8) says that only the person referred to in Rule
3(1)(a) shall be conpetent to sign the declaration/Form'‘F
The Rul es al so prescribe the formin which Form*‘F /shall be
issued . It isintriplicate. It is issued by the prescribed
authority and contains his seal. It has to be signed by the
transferee and is addressed to the transferor affirmng
that "the goods transferred to nme/us as per details below

have been receive and duly accounted for". The person
signing it is obligated to nention his status in relation to
the transferor. 1In other words, Form‘F in the case before
us has to be issued by the person in charge of the R S. O
receiving the vehicles from Tam| Nadu - and sent to the
appel l ant. The appellant, in turn, has to produce the same
before his assessing authority who shall pass an order

accepting it is he is satisfied, after making the necessary
inquiry that the facts stated in the said Formare true.
Such an order neans that the novenent of goods nentioned in
the said Formfrom Tam| Nadu to the other State is not by
reason of sale but a nere transfer - to wit, not an.inter-
State sale attracting Central sales tax

By virtue of sub-section (2) of Section 9, the
nmachi nery provisions under the Tam | Nadu General Sal es Tax
Act are inmported into the Central Sales Tax Act, as already
noticed. Section 16 of the Tanmil Nadu Act provides for
reopeni ng of assessnents. It would be sufficient to notice
sub-section (1) of Section 16 which conprises two clauses
(a) and (b). The sub-section reads:

"16. Assessnent of escaped

turnover.-- (1)(a) \Were, for any

reason, the whole or any part of

the turnover of business of a
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deal er has escaped assessnent to

tax, the assessing authority may,

subject to the provisions of sub-

section (2) at any time within a

period of five years from the

expiry of the year to which the tax

rel ates, determine to the best of

its judgnents the turnover which

has escaped assessnment and assess

the tax payable on such turnover

after maki ng such enquiry as it my

consi der necessary and after giving

the deal er a reasonabl e opportunity

to show cause agai nst such

assessnent.

(b) Were, for any reason, the

whol e or any part ~of the turnover

of “busi ness” of a dealer has been

assessed-at arate |lower than the

rate at which it is assessable, the

assessing authority ~may, —at —any

time within a period of five years

fromthe expiry of the year to

which the tax  relates, re-assess

the tax due after nmking such

enquiry as it nay consi der

necessary and after giving the

deal er a reasonabl e opportunity to

show cause agai nst such re-

assessnent. "

[ Enphasi s added]

Sub-section (2) provides that where the escapenent of
incone is due to wlful non-disclosure of the dealer
penalty can also be levied. Sub-section (3) says that the
power under section (1) can be exercised even if the order
assessment is the subject-matter of revision or appeal. Sub-
section (4), (5) and (6) deal with the manner in which the
period of linmtation prescribed by the section should be
conputed. Section 32 confers wupon the Deputy Conm ssioner
the power to revise the orders or - proceedings of any
subordi nate authority made under the provisions  specified
therein. This power can be exercised suo noto and only where
the order is prejudicial to the interests of Revenue. This
power has also to be exercised wthin five years fromthe
date of the order proposed to be revised. The contentions
urged by Sri Parasaran have to be exanined in the 1ight of
the above provisions of |aw and certain decisions, to which
he has invited our attention

W find it difficult to agree with Sri Parasaran 't hat
Section 6-A creates a conclusive presunption. It is/ true
that if the particulars stated in the declaration/Form"*F
are found to be true, the assessing authority shall pass an
order, either at the time of nmaking of the assessnment or at
any time before, that the contents of Form'F are accepted
as true. On such order being made, it shall be deened that
the novenent of goods to which the form relates has been
occasi oned otherwi se than as a result of sale. But there are
no words in Section 6-A which can be said to create a
concl usi ve presunption or clothe the "deened" fact with a
concl usive character. All that it says is that if the
particulars stated in Form*‘F are true, certain fact shal
be presuned - or shall be or deened to have taken place, as
the case my be. It is not possible to agree that the word
"deened" in sub-section (2) of Section 6-A can be understood
as creating a conclusive presunption nor is it possible to




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 9 of 16

agree that the fact "deened" 1is final and conclusive.
Section 6-A nerely states a rule of evidence. It says that
where a dealer clains that certain goods have been noved
fromone State to another and that such novenent has
occasi oned otherw se than as a result of sale, the burden of
proving the sane lies wupon him Besides creating the said
rules of evidence, the section also sets out how the said
burden can be discharged. It can be di scharged by producing
Form‘F and on the particulars stated in the said form
being found true on being enquired into by the assessing
officer. From this it does not followthat once order is
made accepting Form‘F _as true, it is not subject to the
power of reopening or revision contained in Section 16 and
32 of the Tam| Nadu General Sales Tax Act read with Section
92 of the Central Sales Tax Act. After all, Section 6-Ais
al so one of the provisions in this Act. There is no reason
to elevate it to a higher status than the rest of the
provisions. If it were the intention of the Parlianment to
invest the "deened" fact with the status of a conclusive
presunption, the Parlianment would have said so . The Court
cannot supply that requirenent. Ocdinarily speaking, an
order accepting - or rejecting - Form‘F as true will be
passed only during the assessnent proceedi ngs. There may be
case where such an order is passed earlier to the naking of
the assessment. Even so, such an order is.incidental to and
integrally connected  with the assessnent of the dealer. The
Hi gh Court has characterised the said provision as a step-
in-aid of assessment. Be that as it my, if the very
assessnment i s subject to the power of reopening or revision,
it is un-understandable as to how an order under Section 6-
A(2) is not simlarly -anenable. The power to  reopen can
exerci se under Section 16 of the Taml Nadu General Sales
Tax Act "where for any reason the whole or any part of the
turnover of business of a deal er has escaped assessnent to
tax". The power is very wide, “though it wmy be that it
shoul d not be nechanically or |ightly exercised.

Sri Parasaran has relied upon certain decisions in
support of his contention. The first decision relied upon is
in lzhar Ahmad Khan v. Union of India [1962 Suppl . (3)
S.C.R 235], which dealt inter alia wth Section 9 of the
Citizenship Act, 1955. Sub-section (1) of Section-9 provides
that if any citizen of India voluntarily acquires
citizenship of another country, he shall cease to he a
citizen of India with effect from the date of such
acquisition. Sub-section (2) says that if any question
arises as to whether, when or how any person has acquired
citizenship of another country, it shall be determ ned by
such authority in such manner and having regard to  such
rul es of evidence as may be prescribed in that behal f. Rule
30 of the Rules franmed under the Act prescribes Centra
CGovernment as the authority to decided the said® question
while Rule 3 incorporate a conclusive presunption. According
toit, "fact that a citizen of India has obtained on any
date a passport from the governnent of any other country
shal | be conclusive proof of his having voluntarily acquired
the citizenship of the country before that date". The
petitioner challenged the validity of Rule 3 saying that
Rule 3 was not a nmere rule of evidence but a rule of
substantive law and, therefore, outside the purview of the

del egated authority conferred by Section 9(2) as well as
general rul e- maki ng power conferred upon the Centra
Covernment by Section 18. Indeed, Section 9(2) itself was

i mpugned on the ground that it purported to deprive the
petitioner of their fundamental right under Article 19(1)(e)
of the Constitution. Al these contentions were rejected. W
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are unable to see howthe ratio of or discussioninthis
decision in this decision is of any help to the appellant
herein. Rule 3 of the Citizenship Act expressly enacts a
concl usive presunption and that «called for a discussion as
to the nature of presunptions, the types of presunptions and
their evidentiary val ue.

Mahant Dharam Das v. State of Punjab [1975 (3) S.C. R
160] dealt with certain provision of the Sikh Gurudwara Act,
1925. Section 3(4) of the Act nmade the declaration in the
notification issued under Section 3(2) that a particular
institution is a Sikh @urudwara conclusive and beyond
chal | enge. The constitutionality of the said provision al ong
with certain ot her provisions was challenged by the
appel l ants before this Court. This Court exanmned the
hi stori cal background to the said Act, the schene of the Act
and its object and repelled the challenge to he validity of
its provisions. The court held that the determ nation under
Section 3(4) is not ajudicial determ nation and that it was
designed to obviate the prospect of a protracted litigation
ina matter involving the religious sentinents of a |large
section of sensitive people proud of their heritage.
Creation of the said conclusive presunption by the statute,
the Court held, was neither inconpetent nor discrimnatory.
We may again point out that this decision also dealt with a
statutory provision which expressly created a conclusive
presunption unlike the case before us.

Section 29-B | of the Uttar Pradesh Sales Tax Act,
considered by this Court in Sodhi~ Transport v. State of
Utar Pradesh [1986 (1) S.C R 939], provided that "when a
vehicle comng fromany place outside the State and bound
for any other place outside the State passes through the
State, the driver or other person in charge of such vehicle
shall obtain in the prescribed manner a transit pass from
the officer in charge of the first check post or barrier
after his entry into the State and deliver it to the officer
in charge of the check post or barrier before his exit from
the State, failing which it shall 'be presuned that the goods
carried thereby have been sold within the State by 't he owner
or person in charge of the wvehicle". It is relevant to
notice that the said provision did not create a conclusive
presunption but only a rebuttable presunption of 1aw Since
the said provision did not create a conclusive presunption
but permtted the person concerned to rebut the said
presunption by such evidence, as he nay place before the
authority, the validity of the said provision was held to be
beyond chall enge. This decision, in our opinion, is equally
of no help to the appellant herein.

Sri  Parasaran then relied upon the decision in
Bal abhagas Hul aschand & Anr. v. State of Orissa [(1976) 37
S.T.C. 207]. At page 214, Fazl Ai, J. set out certain

situations to illustrate when does an inter-State sale take
place or for that matter it does not. Case No.ll reads thus:
"Case No.Il.--A, who is a dealer in

State x, agrees to sell goods to B

but he books the goods from State x
to State Y in his own nane and his
agent in State Y receives the goods
on behalf of A  Thereafter the
goods are delivered to Bin State Y
and if B accepts them a sal e takes
place. It will be seen that in this
case the novenent of goods is sel

nor is the nmovenent occasi oned by
the sale. The seller hinself takes
the goods to State Y and sells the
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goods there. This is, therefore,

purely any internal sale which

takes place in State Y and falls

beyond the purview of section 3(a)

of the Central Sales Tax Act not

being an inter-State sale.™

Sri Parasaran says that the facts of his case fal
squarely wthin the said Case No.Il. It is, however
relevant to notice that "Case No.lI" in this decision has
been explained in a later decision of this Court in Sahney
Steel and Press Wirks Ltd. & Anr. v. Commercial Tax Oficer
& Os. [(1985) 60 S.T.C 301]. This is how the said
illustrative Case No.ll in Balabhagas Hul aschand has been
dealt with in Sahney Steel and Press:

"Consi derable reliance has been

pl aced by the petitioners on one of

the illustrations given by this

Court in Bal abhagas Hul aschand v.

State of ~ Orissa [1976] 37 STC 207

(SC)' where case No.ll was set out
as follows:
‘Case No.ll.--A who is a dealer in

State z, agrees to sell goods to B

but he books the goods from State x
to State Y in his own nane and his
agent in State Y receives the goods
on behalf of A Thereafter the
goods are delivered to Bin State Y
and if B accepts them a sale takes

place. It wll be seen that in
this case the nmovenent of goods is
neit her in pur suance of t he
agreenment to the sell nor is the

noverment occasioned by the -sale.
The seller hinself takes the goods
to State Y and sells the goods
there. This s, therefore, (purely
any internal sale which takes place
in State Y and falls beyond the
purview of section 3(a) of the
Central Sales Tax Act not being an
inter-State sale.’

It is not cl ear from this
illustration whether the goods were
particul ar and specific goods
earmarked for delivery to the buyer
when they conmmrenced their novenent
from State X.  Apparently not ,
because it is pointed out that the
noverment of the goods was neither
in pursuance of the agreenent to
sel | nor was t he novenent
occasi oned by the sale. The case
i s distinguishable fromthe present
one where particular goods were
manuf act ur ed in Hyder abad in
satisfaction of an order placed by
the buyer who desired delivery
outside the State. The goods noved
from the regi stered office at
Hyderabad as a result of a covenant
in the contract that the goods
manuf act ured at Hyderabad according
to the specifications stipulated by
the buyer should be the very goods
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delivered to him outside t he
State."

I ndeed, the decision in Sahney Steel and Press is
precisely, what the Tami| Nadu State says is, the factua
position in cases where notices to reopen the assessnents
have been given. The facts of Sahney Steel and Press are the
following: the petitioner-conpany was engaged in the
manufacture and sale of «certain steel products which were
utilised as rawnaterial for making electronic notors,
transforner etc. The petitioner’s registered office and
factory was at Hyderabad in Andhra Pradesh. It had branches
in Bonbay, Calcutta and Coinbatore which were engaged in
effecting sales and I|ooking after sales pronotion and
i ai son work. The branches received orders from custoners
within and outside their respective States for the supply of
goods conform ng to definite specifications and draw ng and
advised the registered office ~at Hyderabad. The petitioner
t her eupon manuf actured the goods according to the said
design and specification, at Hyderabad, and despatched them
to the respective branches by way of transfer of stock. Such
goods were booked to "self" and sent by lorries. The goods
recei ved by the branches were entered into the stock account
of the branches and kept in stock for ultimate delivery to
the customers. The customers exam ned the goods at such
branches and accepted'them The branches raised the bills
and received the sale price. They also furnished Form*‘F to
the registered office at Hyderabad. On these facts, the
guestion arose whether it is an inter-State sale taxable in
the State of Andhra Pradesh or whether it is an intra-State
sale in the other State where the goods are delivered. It
was held that it was a case of an inter-State sale and that
the novenent of goods from Hyderabad in Andhra Pradesh to
the other State was as a result of an on incident of the
contract of sale. O course, it was a case where the goods
wer e manufactured according to the design and specification
supplied by custonmers and them despatched from Hyderabad to
such ot her State. Be that as it may, since we ‘are not
concerned with the facts in these appeals, it is not for us
to say what is the factual situationin the mtter now
pendi ng before the assessing authorities and what ' is the
proper inference to be drawn therefrom

The last decision relied upon by Sri Parasaran is in
Chunni Lal Parshadi Lal v. Commissioner of Sales Tax,
Lucknow [ (1986) 62 S.T.C. 112]. Were a dealer sold the
goods to another registered dealer and if the purchasing
deal er furnished the certificate in FormIII-A [which neans
that the goods purchased were intended for resale in the
sane condition] the selling dealer was not liable to pay tax
under the Utar Pradesh Sale Tax Act. In that case, the
pur chasi ng deal er furnished FormI11l-A which was produced by
the assessee-dealer and on that basis, his sale -was not
taxed. Subsequently, it was found that the purchasing deal er
did not resell those goods but used them ot herwi se. On that
basi s, the assessnment of the selling deal er was sought to be
reopened. It was held by this Court that the reopeni ng of
assessment was inconpetent in |law inasmuch as there was no
finding that there was collusion between the selling dealer

and the purchasing dealer. It was held that the nere fact
that the purchasing dealer. It was held that the mere fact
that the purchasing dealer is subsequently found to have
issued FormI11-A wongly does not confer upon the assessing

authority the jurisdiction to reopen the assessnent of the
selling dealer. The principle of this decision, we find, has
no anal ogy to the situation in the appeals before us.

We are, therefore, of the opinion that Section 6-A does
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not create a conclusive presunption and that an order
accepting Form ‘F , whether passed during the assessnment or
at any point earlier thereto, is ultimtely a part and
parcel of the order of assessment. Its anenability to power
of reopening and revision depends upon the provisions of the
concerned State sales tax enactnent by virtue of Section
9(2). It is also not possible to agree that an order under
Section 6-A(2) has an independent existence. It does not
have. An order refusing to accept Form'‘'F rmay or may not be
appeal abl e i ndependently dependi ng upon the provisions of
the |l ocal sales tax enactment but it is certainly capabl e of
bei ng questioned in the appeal preferred against the order
of assessnment - for the sinple reason that an order
accepting or rejecting Form ‘F does affect the quantum of
turnover taxable wunder the Act. So far as the power of
reopening is concerned, it is enough for us to say that if
the order(s) accepting Forn(s) “F is sought to be reopened,
it can be done as part of reopening of assessment or , may
be, independently - that depends upon the |anguage of the
rel evant ‘provision in the |local sales tax enactnment. In the
present case, ~the provision relevant is Section 16 of the
Tami| Nadu General Sales Tax Act. From the |I|anguage of
Section 16, it appears that it may be possible to reopen an
order accepting Form*‘F- as true wthout, at the same tinme,
reopeni ng the assessnent. Even so, it nust be noticed that
such a reopening necessarily leads to revisions/nodification
of the assessnment order. It is equally obvious that if the
reopening is confined to the order ~accepting Form ‘'F as
true, the inquiry shall be confined to the matters rel evant
thereto. Wether that power has been exercised validly in
these case does not fall for  our consideration. Hence, no
opi nion need be expressed on that aspect. The fact that the
assessnments are sought to be reopened only in respect of the
turnover relating to sale of vehicles to State Transport
Undertakings in various States ~but not wth respect to
turnover relating to sales to persons other than S.T.Us.
cannot be a ground to invalidate the proceedi ngs taken

Sri Parasaran laid stress upon the neani ng and content
of Section 4 of the Central Sales Tax Act. He subnitted that
the law is different in the case of specific or ascertained
goods and wunascertained or future goods. According to the
principles of this section, Sri Parasaran says, the sale of
vehicles nmust be held to have taken place in the State in
which they are delivered [to the S.T.U. concerned]. But this
is again a question of fact wupon which no opinion can be
expressed in these proceedi ngs. Wether the contract of sale
was in respect of specific or ascertained goods or whether
it was in respect of unascertained or future goods and if it
is the latter, when did the appropriation of the goods to
the contract of sale take place are all questions of fact
which do not arise for consideration in these appeals. Sr
Par asaran says that even according to the show cause notices
i ssued by the Tami| Nadu authorities under Section 16 of the
Tam | Nadu General Sale Tax Act read with Section 9(2) of
the Central Sales Tax Act, there is only one sale, nanely,
the sale tothe S T.U in the other State concerned. This
sale, according to the |earned counsel, has taken place in
the other State. May be or may not be According to the
respondents, the sale that has taken place is an inter-State
sale. This is yet again a question of fact.

Havi ng thus disposed of the main contentions of the
appel l ant, we nust yet say that the situation the appellant,
we nust yet say that the situation the appellant is facing
is no doubt real, which may indeed put it in good anpunt of
jeopardy. If the vehicles which have been sold to, say,
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Maharashtra S.T.U. have been noved to the appellant’s R S. O
in Maharashtra and that R S.O has issued Form'‘F [which
Form‘F has been accepted by the Tamil Nadu authorities
during the course of assessnment of the appellant for the
rel evant assessment year] reopeni ng t he sai d
assessnment/orders accepting Form ‘F after a nunber of
years, seeking to treat the said novenent of goods as
consequent upon or incidental to contract(s) of sale [and,
therefore, anmounting to inter-State sale taxable in the
State of Tam | Nadu] does present the appellant with a
serious probleminasmuch as it says that it has already paid
tax on sale of said vehicles in Maharashtra under the Bonbay
Sale Tax Act. Sri  Parasaran submits that unless the sales
are effected within the purchasing State, those States [and
their S T.Us.] are not wlling to purchase from the
appel l ant. Learned counsel suggests that inasmuch as the
State governments, ~ generally speaking, are strapped for
funds and since sales tax is the major source of revenue for
all of | them every State is trying to derive the maxi mum
revenue on this account and because the Central sales tax
| evied and collected in a State ultinmately goes back to that
State, the Tanmil Nadu State is anxious to treat the
consi gnnent/transfer of vehicles as inter-State sales. The
| earned counsel bitterly conplains about the attitude
adopted by the Sale Tax authorities in Tamil Nadu who,
according to him /are pre-deternmined to treat t he
transactions as inter-State sales and levy tax thereon
ignoring the true facts and the correct |legal situation

VWile we do not express any opinion on the correctness or
otherwi se of this submssion, this case brings to the fore
the advisability or necessity of having a Central nmechani sm
whi ch woul d decide once for all questions of this nature. W
may elucidate the point. The Maharashtra  State has | evied
tax upon the sale of vehicles by the appellant to
Maharashtra S.T.U. under the Bonbay Sales Tax Act treating
themas sales effected in the State of Maharashtra. Those
orders have becone final. Now, the Tam | Nadu authorities
are seeking to reopen the assessnent and proposing to treat
the said novenent of vehicles fromTani| Nadu to Maharashtra
as inter-State sales. Suppose, tonmorrow it -is held by the
Tam | Nadu authorities that they were indeed inter-State
sales and tax is levied and collected by the Tam | Nadu
State, can the appellant go and legitimately ask the
Maharashtra authorities to refund the tax paid by it onthe
sale of vehicles in Mharashtra? It nmay not be ableto do
so, as the law now stands. The Maharashtra authorities may
well tell the appellant that those orders have becomne fina

and their orders cannot be reopened because authorities of
another State have taken a contrary view. W are not sure
whether it is possible to stipulate that while deciding the
guestion whether the said transfer of vehicles constitutes
inter-State sale or not, the Tami| Nadu authorities shal

give notice to, inplead the Maharashtra Sal es Tax
authorities, hear themand decide so that their decision
woul d be binding upon the Maharashtra authorities. The | aw
as now in force does not appear to pernmt such a course nore
particularly in a situation where the orders of Mharashtra

Sal es Tax authorities have becone final, as stated above.
The Maharashtra authorities may well refuse to appear before
the Tam| Nadu authorities. They may not accept the

jurisdiction of Tami| Nadu authorities over them or over the
order passed by them They nay also refuse to subnmit to the
jurisdiction of the Tami| Nadu authorities. On this aspect,
we nust, however, notice an observation in a recent decision
of this Court in Bharat Heavy Electricals Linted v. Union
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of India [1996 (4) S.C.C. 230], wherein the follow ng
observati on occurs at page 239:

"If a dispute arises in which State

is the tax lawmfully leviable, the

authorities under the Act have got

to decide it. If, in a given case,

an assessee says t hat the

particular transaction which is

sought to be taxed in State ‘A" has

al ready been taxed in State ‘B

not hi ng prevents hi m from

i npl eading State ‘B in proceeding

in State ‘A and have the matter

decided in the presence of al

parties. It must be renenbered that

while acting under -~ the Centra

Covernment and not as the machinery

of 'the State Government. This view

of ours get reinforced if one keeps

the ‘provisions in Section 8(2-A) of

the Central Sales Tax Act in view"

The said observation, no doubt, projects a point of
view, but it has to be understood in the particular facts of
that case. |In that case, orders of Sales Tax authorities of
any particular State had not becone final. Wen nore than
one State sought to tax the sane transaction on different
bases, B.H E. L. cane to this Court by way of -a wit petition
under Article 32 of the Constitution and certain directions
were made by this Court. Mreover, the matter there was
decided by the Hi gh Court and the various State governments
who were inpleaded as respondents did not object. to the
jurisdiction of the High Court to decide the dispute -
dispute as to the true nature of the transaction and who
should tax it. In this matter, the situation is different.
The orders of several State authorities have become fina
and there is no way provided by the Act follow ng which the
finality of those orders can be undone and the question of
the true nature of the transaction decided afresh with
participation of the State authorities of both the States.
There is yet another fact, viz., the State governnments are
objecting to the jurisdiction of Tam|l Nadu - Sale Tax
authorities to summon them and deci de t he question which may
require them to revise own orders. This situation did not
arise in BHEL. It isinthis situation that the idea of a
Central mechanism has come to fore. This does not, of
course, mean that this court cannot devise an appropriate
nmethod to meet the interests of justice. It can Appropriate
directions can always be given to both the concerned States
to submt to the jurisdiction of the particul ar designated
Court or Tribunal which will decide the questions regarding
the true nature of the transaction after hearing- all the
affected parties. The fact that those orders of authorities
in certain proceedi ngs have becone final nay not stand in
the way of this Court giving appropriate directions under
Article 32 or 136 or 142, as the case may be, but that
situation has not yet arisenin this case. Let the Tam/
Nadu assessing authorities first decide the matter before

them Thereafter, if the orders are against the appellant,
were permt the appellant to file the appeal (s) directly
before the Tribunal. If the Tribunal decides in favour of

the appellant, no further question would arise. But if it
deci des against the appellant, to wit, if it holds that the
scal e of vehicles to the S. T.Us. of various State are inter-
State sales and if it is found that those very transaction
have al so been taxed as intra-State sales under the State
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sales tax enactnments of another State, that would be the
stage for considering the advisability of giving appropriate
directions of the nature contenplated above by the Court -
that is, of course, if by that time, no central mechanismto
nmeet such a situation comes into existence.

In the interest of inter-State trade and comerce, the
suggestion for creation of a central nechanismto decide
such disputes - which are really in nature of inter-State
disputes - nmay be well worth considering;, every dealer
affected may not be in a position to approach this Court for
appropriate directions. it is for the Governnent of India to
consider this aspect and take necessary decision in that
behal f.

In the |light of the above discussion, we disniss these
appeals. If the assessing authorities decide against the
appellant, it shall be open to themto file appeal (s) before
the Tribunal directly. [This direction is given to shorten
the litigation and inthe interests of justice.] If and when
the Tribunal decides against the appellant, it shall be open
to the appellant to approach this  Court for appropriate
directions. In  the circunstances of ‘the case, it is further
directed that in case the Tami|l Nadu Sale Tax Appellant
Tribunal conmes to the conclusion that the transactions in
guestion are inter-State sales upon which Central sales tax
is leviable inthe State of Tami| Nadu, the State of Tam |
Nadu shall not enforce their demand for a period of eight
weeks from the date of the decision of - the Tribunal
Further, till the issue is decided by the Sal e Tax Appellate
Tribunal, no Central sales tax-shall be demanded fromthe
appel l ant, provided it is established by the appellant that
in respect of the transaction, the appellant has paid tax in
another State treating it as an intra-State sale in that
ot her State.

The appeal s are accordingly dism ssed. No Costs.




