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CASE NO. :
Appeal (civil) 3025 of 2003

PETI TI ONER
Ms. Larsen & Toubro Ltd.

RESPONDENT:
Union of India & Os.

DATE OF JUDGVENT: 18/01/2005

BENCH
ASHCOK BHAN & A. K. MATHUR

JUDGVENT:
JUDGMENT

BHAN, J.

This appeal by grant of leave is directed
agai nst the final judgnent and order dated 3.4.2001
passed by the Madras High Court in Wit Appeal No.
943 of 1993 whereby the Division Bench has set aside
the order passed by the Single Judge of the High
Court and dismissed the wit petition filed by the
appel | ant .

Larsen & Toubro Ltd. \026 the appellant herein,
has its workshop anbngst ot her places withinthe
Kandl a Free Trade Zone (hereinafter referred to as
"the KFTZ\') in the State of Gujarat. In the year
1986 it obtained an export order for Rs. 24 crores
(48 million Ml aysian Dollars) fromthe Mal aysian
CGovernment for the construction of two steel bridges
in Mal aysia. The Wrking Group, a H gh Leve
Oficial Body of the Indian Governnent gave its
approval to the appellant’s project and for
fabrication required for the work to be done in the
appel l ant’ s workshop at KFTZ on the condition-that
there shoul d be maxi mumutilization of indi genous
steel as raw material and that any inport of stee
was to be done only after taking prior approval of
the Working G oup.

The units which are located in the Free Trade
Zone like that of the appellant in KFTZ is entitled,
inter alia, to the following facilities and
i ncentives: -
(i) An assured supply of power and good
quality of water, is available in these
zones at reasonable rates. These zones
are also well served by banks, clearing
and forwardi ng agenci es, postal and
tel ecomruni cation facilities and custons
cl earance facilities.

(ii) Sinplified procedures coupled with single
poi nt cl ear ance.

(iii) Non-requi rement of inport |icence as
all inmports into the zones have been

pl aced under the Open Ceneral Licence

(O&). The custons duty is not |eviable.
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(iv) Exenption fromcentral excise duties and
ot her | evies on products nanufactured
within the zones.

(v) Treating raw materials, conmponents etc.
supplied to these zones fromrest of the
country as exports and their eligibility

for all export benefits. It neans easy

avai lability of high quality inputs at

| ower cost.

(vi) The zones have all other infrastructura

facilities |ike warehousing, postal,
t el econmmuni cati ons and canteen
facilities.

(vii) Conpl ete tax holiday for a specified
nunber s of yearsis al'so avail able.

(viii) Foreign equity participation is
permtted upto 100%

(ix) Capital invested by foreign

i nvestors/entrepreneurs including profits
pl oughed back in the project in the zone
and di vidends can be freely repatriated
after deduction of applicable taxes.

(x) The EPZ units are permtted to sell to
the extent of 25%of their production in
addition to 5% of the rejectsin Donestic

Mar ket .
(xi) Concessional financing facilities are
avail abl e.

The Governnent of India had introduced a
speci al scheme known as International Price
Rei mbur semrent Schene (for short "IPRS ) to ensure
that the supplies of steel required by the
engi neering exporters for their export contracts are
made available to themat international price we.f.
9.2.1981 and to reinburse themthe difference in the
price of indigenous steel and the inported steel
The Schere provided for an el aborate procedure and
al so conditions under which the benefits coul d be
clainmed. Relevant clauses which are required to be
fulfilled for claimng the benefits under the Scheme
are : -

"1. The schenme will not cover "deened
exports" including supplies of |IDAIBRD
assi sted/financed projects.”

2. Contracts eligible for reinbursenent
woul d have to be got registered with the
concerned regional office of the EEPC
within 40 days fromthe date of the
cont\ract.

3. Applications will have to be nade on a
nonthly basis covering all shipnents nmade
during the nmonth to the concerned

regi onal office of the EEPC
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4, After scrutiny of the clainms, EEPC will
record all the statenents of exports

furni shed by the exporter in an

Entitlement Certificate.

5. The licensing authority, after checking
the clains, will issue paynents to the
EEPC and the EEPC wil |l issue the cheque

for an anobunt as authorised by the
licensing authority.”

The appel | ant procured its requirenment of stee
from donmestic sources SAIL-and TISCO at the then
prevailing domestic prices determ ned by the Joint
Pl ant Comm ttee (for short 'JPC) in preference to
their right to inport steel at a nmuch conpetitive
i nternati'onal price. Appellant after fabricating
the two steel bridges at its unit in Kandla,
exported the sane to Malaysia. The appellant filed
its claimw th the Government of India for
rei mbursenment of price difference in accordance with
the Price Rei nbursenment” Schene. The Gover nnment
rejected the appellant’s claimby its order dated
12.2.1992. Appellant filed Wit Petition No. 5499-
5500 of 1992 inmpugning the said order of rejection
The | earned Single Judge allowed the wit petition
by his judgnment and order dated 8.6.1993. It was
hel d that the appellant would be entitled to the
rei mbursenent of the difference in prices of
i ndi genous steel and the inported steel.
Accordingly, a direction was issued to the
CGovernment to reinburse the appellant with the
difference in the price of indigenous steel and the
i nported steel

The Governnent filed an appeal before the
Di vi sion Bench of the High Court in Wit Appeal Nos.
943 and 944 of 1993. The appellate court reversed
the judgnment of the |earned Single Judge and held
that the appellant was not eligible to claimthe
benefit of reinbursenent under the IPRS as the raw
material procured by the appellant from donestic
sources anounted to "deened export".

It is a coombn case of the parties that "deened
exports" have not been defined under the IPRS. The
sanme have been defined in Chapter XVI of Inmport and
Export Policy (Vol. I). Paragraph 190 of the Policy
provides, inter alia, that the followi ng categories
of supplies will be treated as "deened exports" for
the purpose of benefits under the Inport
Repl eni shnent Schene: -

"(a) Supplies made in India of indigenous
items against "Duty Free Licences" issued
under the Duty Exenption Scheme and the

| mport Export Pass Book Scherre;

(b) XX XX
(c) XX XX

(d) XX XX

XX

XX

XX
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(e) XX XX XX

(f) XX XX XX

(9) Supplies made in India to units in free

trade zones/export processing zones or
100% export oriented units according to
the policy laid down under the respective
schenes;

(h) XX XX
(i) XX XX
(j) XX XX
(k) XX XX
(1) XX XX

The Division Bench in the inpugned judgnment has

taken the view that since the supplies made in India
to the units located in the free trade zones/ export
processi ng zones or 100% export oriented units are
deened to be exports, the appellant is not entitled
to the benefit of reinbursenent as provided under
the I PRS because the IPRS in terns states that it
wi Il not cover contracts for "deened exports".

Shri A K Ganguly, |earned Senior Counse
appearing for the appellant has strenuously
contended that |IPRS was introduced by the Governnent
of India to enable the Indian Exporters of
engi neeri ng goods to obtain rei nbursenment of the
di fference between the donestic price and the
international price of steel required as raw
material for their export when procured from
donestic suppliers at a higher donestic price as
fixed by the Joint Plant Commttee (JPC) fromtine
to tinme. That the appellant’s claimfor such
rei mbursenment could not be rejected without valid
and proper reasons by treating the physical-export
made by the appellant to Malaysia with the input of
raw material of steel procured from domestic sources
as a "deened export”. According to him the concept
of "deened export" was nothing but a legal fiction
i ncorporated by the Governnent of India in the
I nport Export Policy with a viewto extend the
export benefits which are otherw se available only
for physical exports so that the consunption of
i ndi genous raw material in the exports is encouraged
and foreign exchange is conserved. It was subnmitted
by himthat the Division Bench has erred in hol ding
that the transaction of procurenment of steel by the
appel l ant from donestic supplies SAIL and TI SCO was
a "deermed export" so as to deprive the appellant of
the benefit of IPRS. According to him "deened
export" is only a legal fiction used in the Inport
Export Policy in contradistinction to physica
export so that certain consignnents nade from one
donestic area to another donestic area within the
territory of India are deened to be exports for the

XX

XX

XX

XX

XX
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purpose of conferring certain benefits which are

ot herwi se avail able only for physical exports so
that suppliers of indigenous steel to donestic area
beconme eligible to claimthe said export benefits
and the said concept has no rel evance to the

physi cal export made by the appellant by procuring
i ndi genous steel at donestic price fromdonestic
supplier, both being mutually excl usive.

The CGovernnent of India had formul ated the |IPRS
in order to ensure that the supply of steel required
by the engi neering exporters for their export
contracts is nmade avail able to themat internationa
prices we.f. 9-2-1981 so as to enable themto
conpete in the global narket and, therefore, the
H gh Court shoul d have considered the applicability
of the said schemeto the export nade by the
appel | ant by procuring the indigenous steel as raw
mat eri al

As against this, counsel for the respondent
contended that the | PRS was not applicable to the
appel l ant in the year 1985 when the goods were

exported. It was extended to the units situated in
Free Trade Zones on 20.9.1991 and that too with the
rider that IPRS will 'not be adm ssible for deened

exports. Under the circunstances, the question of
claimng benefits of | PRS for export effected in
1985-1986 did not arise on facts. ‘Even on assum ng
that the I PRS was applicable, it is evident fromthe
terms of the Schene itself that it did not cover
contracts for "deemed exports".

After due deliberations on the subm ssions made
by the | earned counsel for the parties we are of the
view that there is no nmerit in thi's appeal. The
units located in the Free Trade Zone are entitled to
certain facilities and incentives such as assured
supply of power and good quality of water at
reasonable rates. Sinplified procedures coupl ed
wi th single point clearance have been provided for
them Al inports made by theminto the zone were
pl aced under the Open CGeneral Licence (OG). Custom
duty was not |leviable on the inported naterials.
They were given exenption fromcentral excise and
ot her levies on the products manufactured by them
Conpl ete tax holiday for specified nunmber of years
was nade available to them Like this, nany other
benefits had been extended to themas is evident
fromthe perusal of the ternms of the Scherme which
have been reproduced in the earlier part of the
judgrment. But the I PR scheme was not extended to
the units located in free trade zone. The
appel lant, as a matter of fact, through a nunber of
representatives had been seeking to persuade the
respondents to include the units located in Free
Trade Zone for |PRS benefits, though the units had
the facilities of sourcing the requirements of raw
material on duty free basis. EEPC placed its
argunent on behal f of the appellant before the Union
of India \026 the respondent herein, who by their
letter dated 20.9.1991 extended the IPRS to the
units located in Free Trade Zone with the rider that
IPRS will not be adnissible for "deemed export".
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As benefits under | PR Schene were extended for the
first tine in the year 1991 the question of claimng
benefits of IPRS for export effected in the year
1985-86 under the circunmstances could not arise.

Even otherwise, it is evident as per the terns

of the IPRS itself that it did not cover contracts
for "deened exports". The adnmitted fact is that the
appel l ant was entitled to inmport its raw nmaterials
fromDonestic Tariff Area (DTA) for its unit |ocated
in Free Trade Zone at international price from DTA
or at international price under Open CGeneral Licence
(O&). Every inport of raw material fromDTA to FTZ
is "deened export" as defined in para 190(g) of

| nport and Export Policy which provides for
categories of supplies which will be treated as
"deened export" and include supplies made in India
to units in FTZs.: Quite plainly, therefore, the
supplies of raw materials nmade by DTA for the units
of the appellant in FTZ woul d be "deened export" in
terms of the definition at para 190(g) of Inport and
Export Policy and thus on terms of IPRS itself, the
appel lant will not be covered by the IPRS for the
benefits under it.

It was submitted by the counsel for the
appel l ants that since the supplies made fromthe DTA
were not made at the'international price, these
units will not be entitled to claiminport
repl eni shent benefits for such supplies. Wether
the inport of raw material from DTA is made at
international price or otherwise is of no
consequence. The fact that supplies of raw materia
fromDTA to units in FTZ can or cannot claiminport
repl eni shment benefits for such supplies does not
i mpact on the fact that such supplies fromDTA to
FTZ are "deenmed exports". There i's nothing in the
| anguage of IPRS or the schene that the inport
repl eni shment which provides that if a supplier in
DTA cannot claiminport repleni shment benefits, the
unit in FTZ would for that reason be entitled to
claimIPRS benefits.

In the Hi gh Court the appellant had i nvoked the
equi tabl e rule of promi ssory estoppel but in the
Speci al Leave Petition this ground has not been
taken. However, during the course of argunents
bef ore us the | earned seni or counsel appearing for
the appel |l ant nmade subm ssions on the equitable rule
of promi ssory estoppel as well. It is submtted by
himthat the IPRS in express ternms confers upon the
Engi neering Export Pronotion Council (EEPC) the
responsibility to adm nister the scheme by not only
sponsoring the demand of steel for export production
but by undertaking detailed scrutiny of the
applications for reinbursement of differential price
sought by the exporters and finally by making
paynment to the exporters. |t was contended that in
respect of another export contract executed by the
appel l ant in June, 1985 for export of Steel Sliding
Gates to Nepal, EEPC not only categorically given
out that the appellant "will be eligible for
rei mbursement of price difference on consunption of
steel/pig iron in the products exported provided al
docunents as per the International Price
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Rei mbur sement Schene are furni shed to council" but
had, in fact, been reinbursed with the full amount
of the difference between the donestic price and the
i nternational price of the indigenous material by
the EEPC. The appellant therefore bona fide
believed that it was entitled to rei nbursenent of
the differential price under the IPRS. That the

Wor ki ng Group had approved the international pricing
of export contract on the basis of internationa
prices of the raw material. That it is at the

i nstance of the Working G oup that the appell ant
instead of inmporting the steel at internationa

price w thout paying customduty which it was
entitled to, being located in Free Trade Zone,
agreed to procure steel fromSAIL and TISCO at a
much hi gher price determ ned by JPC only on the
assurance that it will be entitled to the

rei mbursement of the differential price under the

| PRS. Since the appellant had purchased the

steel /pig iron at a higher price fromthe donestic
mar ket at the instance of the Wrking Goup and on
the assurance given that he woul d be rei nbursed of
the difference between the donestic price and the

i nternational price, the Governnent is estopped from
denyi ng the benefit of reinbursement of the
differential price under the |PRS.

As agai nst this, counsel for the respondent

subm tted that no representati on-had ever been made
on behalf of the Union of India or its officers that
benefits of I PRS would be extended to the appel lant.
That applicability of Pronissory Estoppel was not a
pure question of law. The appellant was required to
provi de preci se factual data in support of his plea.
It was for himto show as to how supplies made to it
were not "deened exports". The appellant should
have pl aced the factual data to show that the
supplies had not been nade to it at the
international price which it failed to do.
Particul ars of the export, the amount of claim the
price difference and the price at which materials
were supplied to it have not been furnished. 1In the
absence of these facts, the appellant is not
entitled to invoke the equitable rule of pronissory
est oppel

Strictly speaki ng since the appell ant has not
raised this point in the special |eave petition, we
are not called upon to adjudicate on this point, but
as we permtted himto nake subm ssion on the
equi table rule of prom ssory estoppel we m ght as
wel | decide this point. In Union of India & Anr
v. Wng Conmander R R Hingorani [ (1987) 1 SCC 551
], this Court has held that before an estoppel can
arise, there nust be first a representation of an
existing fact distinct froma nere prom se nmade by
one party to other; secondly, that the other party
believing it must have been induced to act on the
faith of it; and thirdly, that he nust have so acted
to his detrinent. In the present case, no
representati on had ever been nade by the Union of
India that I PRS woul d be applicable to the units
|ocated in FTZ. On the contrary, the appellant had
filed a nunber of representations seeking to
persuade the Union of India to include the units
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located in FTZ for IPRS benefits. The Union of
India by its letter dated 20.9.1991, for the first
time, extended the IPRS to the units located in FTZ
but at the sane tine reaffirned that 1PRS will not
be adm ssible for "deemed exports". This
reiteration is nere restatement of what is already
provided in IPRS and any nodification thereof sought
by the appellant was not acceptable to the Union of
India. Under the circunstances, the question of
prom ssory estoppel would not arise on the facts
itself inasmuch as no representation contrary to

| PRS had ever been nmade which could mslead the
appellant into altering his position to his

detri ment.

In S.B. International Ltd. & O's. % Asstt.
Director General of Foreign Trade & Ors. [ (1996) 2
SCC 4391, this Court has taken the view that
applicability of prom ssory estoppel is not a pure
guestion ‘of 'l aw. ~ Person invoking the equitable rule
of prom ssory estoppel is required to provide
preci se data in support of his plea and specify the
various ingredients of the rule enunciated in
Motil al Padanpat Sugar M1ls Co. Ltd. Vs. State of
U P. [1979 (2) SCC'409], wherein it was observed:

"So far as the argunment of prom ssory
estoppel is concerned, it is equally
unsustai nable in the facts and

ci rcunst ances of the case. Having
regard to the nature of the advance
licence-inmport and export |ater \026there
is no roomfor this argunment. The

di scretion inhering in the authority
to take into consideration the exports
effected after the date of filing of
the application for advance licence
does not detract fromits essentia
character, as expl ai ned herei nabove.
We nmay al so nmention that no precise
dat a has been furnished by the
appel l ant in support of the said plea.
In the absence of such data, the plea
of prom ssory estoppel is

nm sconcei ved. The appellant has to
establish the various ingredients of
this rule, as enunmerated by this Court
in Mdtilal Padanpat Sugar MIIs Co.
Ltd. Vs. State of U.P. (1979 (2) SCC
409) and ot her subsequent deci sions.
It is not a pure question of |aw. "

In the present case, the appellant has failed to
furnish the precise data in support of the pleas

raised in the Court. VWhat to tal k of precise
data, in support of its claim the appellant has
failed to furnish any data whatsoever. It has

failed to set out as to how the supplies nmade to
them were not "deenmed exports" or that the supplies
were not made at the international prices to them
The precise data required for their entitlenent has
not been given in their affidavits. Even the
particulars of the exports, the anpunt of claim the
price difference and the price at which nmaterials
were supplied to them have not been furni shed. The
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appel l ant has failed to show that any representation
had ever been nade to it by the Union of India
contrary to what is contained in the IPRS. Since
the appellant failed to showthat it has acted on a
representati on made by the Union of India to its
detriment, the appellant is not entitled to invoke
the equitable rule of prom ssory estoppel

For the reasons stated above, we do not find
any nerit in this appeal and dismiss the sanme with
no order as to the costs.




