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ACT:

Civil Services :

Food Corporation Act, 1964 :

Section 45-Regulations framed under the Act-Regul ations
7, 10 and 15-Circul ar issued on 15.5.75-Inter-se seniority-
Direct recruits ‘and transferees-Fixation of -Directions
i ssued.

HEADNOTE

On the abolition of the Food Department under the
Central Governnent, the enmployees therein were transferred
to the Food Corporation of India (FCl). 1In exercise of its
power conferred by Section 45 of ‘the food Corporation Act,
1964, FC franmed Regulations in regard to appointnments and
pronmotions. Later, pursuant to Regulation 10, FCl issued a
Circular on 15.5.75 to the effect that both the enployees
transferred from the erstwhile Food Departnent (Food
Transferees) and the direct recruits will be pronoted on ad-
hoc basis. It also stated that with the final transfer of
Food Transferees to FC with effect from 1.3.69, their
pronmotions had to be regularised. It also provided that the
transferees as well as direct recruits would be deened to
have conpleted the period of probation satisfactorily if
they have conpl eted one year of service in that grade.  This
was in accordance with Regul ations 7 and 15 whi ch sti pul ated
a period of one year probation for the regul ar appointees in
FCl -both transferees and direct recruits.

One of the Respondents who was given ad-hoc pronotion
as Assistant Manager was reverted on the ground that he was
not approved for regular pronotion. Being aggrieved by the
reversi on order, he approached the Hi gh Court by way of a
Wit Petition. The High Court directed the FCl to consider
his case in the light of the circular dated 15.5.1975.

Some other Wit Petition were also filed before the
H gh Court by the enpl oyees challenging the seniority |Ilist,
and the H gh Court quashed
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the seniority list and directed the FCI to consider the
clains of the Wit Petitioners in the light of the «circular
dated 15.5.1975.

The wunion of India preferred appeals, against the
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orders of the High Court. A Wit Petition has been filed
directly before this Court in regard to fixation of
seniority.

On behalf of FCl, it was contended that there was no
need to quash the entire seniority list, as has been done by
the H gh Court in the subsequent cases.

Di sposing of the matters, this Court,

HELD : 1. It will be seen from the circular dated
15.5.75 that the procedure for regularisation of 'food
transferees’ on their absorption in the FCl was laid down
and it was provided that the transferees as well as direct
recruits described as ’'ad-hoc pronptees’ may be deenmed to
have conpleted the probationary period satisfactorily if
they have conpl eted one year of service in that grade after
following the procedure laid down in Regulation 15 and
allied orders. [333C, D

2. Paragraph 3 of the circul ar envisages passing of
formal ~order of regular appointnments (as required by
Regul ation 7) after followi ng the procedure laid down in the

circul ar. These orders of regul ar appointnment will be on
the post  _held by the 'food transferees’ on the date of
absorption and if one has since been pronoted, This in

brief is the inmport of the circular read in the 1light of
Regul ations 7, 10 and 15. The circul ar has taken care of
both the categories, nanmely, direct recruits as well as
"food transferees’. /It is, therefore, ‘essential that the
guestion of seniority of both the cadres be  determ ned on
the basis of the principles laid dowmnin the said circular
There was no need to strike down the entire seniority |Ilist
but it would sufficeif the FCl is directedto review and
determne the seniority of the 'food transferees', as well
as direct recruits who were granted  ad-hoc pronotions.
[ 336D F]

3. Food Corporation of Indiais directed to have the
inter se seniority of the direct recruits/food transferees

det er m ned in the light of the circular and gr ant
appropriate placenents to the i ncunbents on the basi's of the
seniority so determned in the existing seniority /list.

Such pl acenents
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may require a reshuffle of the seniority list which the FCl
woul d be free to do. Having regard to passage of time it is
directed that this nmay be done within a period of six
nont hs. [ 336G H; 337A, B]

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeal No. 338 of
1987.

From the Judgnent and Order dated 5.3.1986  of the
Punj ab and Haryana Hi gh Court in L.P.A No. 791 of 1983.

W TH

Cvil Appeal Nos. 530-531 of 1987 with Wit Petition
No. 1218/1989.

K G Bhagat , Y. Prabhakar Rao and MVs. Madhu
Mool chandani for the Appellants.

A. B. Roht agi , S. K. Dhingra, K. B. Roht agi , R
Kar anj awal a, Ms.M Karanjawala and K. Swam for t he
Respondent s.

Sajai Singh and Ms. Smitha Singh for the Intervenors.

The judgrment of the Court was delivered by

AHVADI, J. The facts giving rise to these appeals
shortly are as under :

The respondent, H N. Bharti, was working in the Food
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Departnment of the Central Governnent when it canme to be
abolished we.f. 1st January, 1966. On its abolition
enpl oyees of the Food Departnent wer e provisionally
transferred to the Food Corporation of India (F.C.1.) wth
effect fromthe same date. H N Bharti was also transferred
and was posted as Technical Assistant, Gade |, in the
F.CI. Later we.f. 19th April, 1972 he was pronoted on an
ad hoc basis as Assistant Manager (Technical). Sonmetine in
Sept enber, 1979 the Governnment of |India took a decision that
those provisionally transferred should stand permanently
transferred to the F.C 1. we.f. 1st March, 1969. In this
manner, enployees of the erstwhile Food Departnent cane to
be absorbed as enployees of F.C.1. It appears that on 15th
May, 1975 a circular was issued by the F.C.1. in regard to
promoti on of the transferred enployees and others to higher
posts on regul ar basis. Before we deal with this circular
it would be advantageous to refer
331

to the relevant regulations framed by the F.C.l1. in exercise
of power's conferred by Section 4 of the Food Corporations
Act, 1964 (Act 37 of 1964). These regulations were franmed

with the previous sanction of the Central CGovernnent. Qur
attention was invited to Regulations 7, 10 and 15 thereof.
Regul ation 7 deals wth the nopde of appointment. It

provi des that regular appointments in the service of the FCl
can only be to the posts a period of not | ess than one vyear
and shall be nade :
(a) in accaordance with any of the nodes specified
agai nst ~each in colum (4) thereof; or
(b) by transfer fromthe correspondi ng categories
in colum (9) of the said Table of enployees of the
Central CGovernnent in the Directorate General of
Food/ Pay & Accounts O fices; or
(c) by permanent absorption of deputationists in the
service of the Corporations.

If we turn to Appendix 1 we find that the post of
Assistant-Grade | belongs to category Ill and is/ a non-
sel ection post which can be filled hundred per  cent by
promotion; failing that by direct recruitnent. So far as
post of Assistant Manager is concerned, it belongs to
category Il and is a selection post, which can be filled .in
the ration of 25:75 by direct recruits/pronotees.
Regul ation 10 |ays down the procedure for pronotion and
provides that the pronotion shall be made on the basis  of
seniority subject to fitness in respect of non-selection
posts and on the basis of nerit, seniority being considered
only when the nerit of the contending candidates is
approximately the sane, in the case of selection posts. It
further provides that all pronotions shall be considered by
a Pronotion Board constituted for that purpose. There'is a
not e appended to this rule which may be reproduced

"Note : purely as an interimmeasure, pending their
per manent absorption in the service of t he
Cor por at i on, the enpl oyees of the Centra
Government in the Directorate GCeneral of Food
posted to work under the administrative control of
the Food Corporation of India my be given ad hoc
pronotions, in accordance wth the principles
mutual |y agreed
332

upon between the corporation and the Centra
Government . "

It is, therefore, clear fromthis note appended to
Regul ation 10 that pending absorption in the service of the
FCl the enpl oyees of the Directorate General of Food posted
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to work under the administrative control of the F.C.I. were
to be given ’'ad-hoc’ pronmptions in accordance wth the
principles determned by the Corporation and the Centra
Governnent. These principles are enunerated in the circular
referred to earlier. That brings us to Regul ation 15, which
inter alia, provides that every person regularly appointed
to any post in Corporation under sub-clause (a) of clause
(1) of Regulation 7 shall be required to be on probation for

a period of one year fromthe date of appointnment. The
appointing authority may in its discretion extend the period
of probation by a further period not exceeding one year. In

ot her words, the maxi num period of probation can be two
years.

The FCI issued a circular on 15th May, 1975 pursuant to
the note bel ow Regul ation 10 extracted earlier. Taking note
of the fact that —under the said note the enpl oyees
transferred fromthe Directorate General of Food, described
as ’'Food transferees’ could be pronoted to higher posts in
the Corporation onan ad hoc basis pending their pernmanent
absorption . in the service of the F.C. 1., it stated that al
promotions to the various grades of the FCl, irrespective of
whether one was a 'food transferee’ or a direct recruit,
need regul arisation. 1t appears fromthe circular that both
"food transferees’ and direct recruits were being termed as
"ad hoc’ when pronoted to the next higher post. Wth the
final transfer of the 'food transferees’ to the FCO we.f.
1.3.69 pronotions made on ad hoc basis pursuant to the note
appended to Regulation 10 had to ~be regularised. The
circular, therefore, states that regularisation shall be on
the basis of the principle enunerated therein. It was
deci ded keeping in view Regulation 7 and Regul ation 15 that
regul ar appointees in the service of the FCl whether direct
recruits or pronotees shall be placed on probation for a
peri od of one year from the dat e of their
appoi nt nent/ pronotion. It was, therefore, posited that al
promoti ons whether by direct recruitment or pronmotion wll
henceforth be subject to provision of Regulation 15, that is
to say, every such person shall be placed on probation as
provided by that Regulation and the instructions /issued
t her eunder. In regard to 'food transferees” and direct
recruits promoted to higher grades on ad hoc basis

333
it was decided that they may be deened to have conpleted the
probati onary period satisfactorily, if they conmpleted one
year of service in the grade after following the procedure
laid down in Regulation 15 and suitable orders issued in
that behalf so that if a person has conpleted one year of
service in the prombted grade his case was required to be
reviewed with a viewto determ ning whether or not he has
satisfactorily conpleted the probationary period of one

year. |In regard to future promotions it was decided that
regul ar procedure as laid down by the Regul ati ons should be
fol | oned. Paragraph 3 of the circular directed t he

concerned authorities to issue suitable orders for the
absorption of 'food transferees’ into the FCI w.e.f. 1st
March, 1969. It will be seen fromthis circular that the
procedure for regularisation of 'food transferees’ on their
absorption in the FCl was |laid down and it was provided that
the transferees as well as direct recruits described as 'ad
hoc pronotees’ may be deemed to have conpleted the
probationary period satisfactorily if they have conpleted
one year of service in that grade after following the
procedure |aid down in Regulation 15 and allied orders. It
appears that the respondent, H N. Bharti, who had been
granted ad hoc pronotion to the post of assistant Manager
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was reverted by an order passed by the Deputy Manager
(Admini stration) on the ground that he was not approved for
regul ar pronotion. He chal |l enged his reversion order by
filing a Wit Petition No. 3624/76 in the Hgh Court of
Punjab & Haryana. That wit petition came to be allowed by
guashi ng the order of reversion and the Hi gh Court directed
the FCl to consider his case in the light of the circular
dated 15th May, 1975. It is against this judgnment of the
Hi gh Court that Civil Appeal No. 338/87 has been preferred.

One P.N. Verna filed a Wit Petition No. 3580/77 in the
Hi gh Court for quashing the seniority list and for a
declaration that the pronotion of respondents Nos. 4 to 41
to the post of Assistant Mnager was null and void. That
wit petition cane to be disposed of on 14th Cctober, 1983.
Wthout going into the nerits of the case, the |[earned
Singl e Judge in the Hi gh Court di sposed of the matter on the
basis of the decisionin H N Bharti’'s case as it was
contended  before himthat the case was squarely covered by
the ratio of that decision since the claimfor fixation of
seniority ‘has to be decided in the light of the policy
deci sion in Annexure P-3 i.e., the circular dated 15th My,
1975. In view of that concession, the seniority Ilist was
set aside wth a direction simlar to the one granted in
H N. Bharti’s
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case. This decision has given rise to C-A. No.531/87. Soon
thereafter, Dharam Singh and M L. Batra filed the Cvil Wit
Petition No. 4482/78 for finalisation of the seniority 1list
and incidental reliefs. This wit petition was disposed of
by an order dated 24th October, 1983 relying on the decision
in P.N. Verma’s case. The seniority |list was quashed and it
was directed that the claimof the incunbents be considered
in the light of the circular of 15th My, 1975. This was
once agai n on concessi on by counsel. That has given rise to
C. A. No. 530/ 87.

One Upendra Kumar has filed a wit petition (C No.
1218/89 for fixation of his seniority and for incidenta
reliefs. That arose because by a letter dated 27th Cctober,
1989, t he Deput y Manager, inforned him ~ t hat hi s
representati on was exam ned and it was decided that as the
matter was subjudice in this Court it was not possible to
accede to his request regarding fixation of seniority till

the matter was finally disposed of by this Court. He was
infornmed that he was at liberty to approach to this Court
for any remedy he may deemfit. It was on-account of this

letter that he filed this petition under Article 32 of the
Consti tution.

W may clarify that H N Bharti and P.N. | Verma  were
transferred enployees fromthe Directorate General of / Food
whereas the other enployees concerned in this batch of cases
were direct recruits in the cadre of Technical Assistant-
G ade |I. The intervenors may belong to either category.
M. Bhagat, the | earned counsel for the FCl, contended  that
what the High Court had determined in case of H N  bharti
was that the FCl considered his case in the light of the
circular dated 15th May, 1975. He subnitted that the FC
woul d have no objection to acquiescence in that decision
had it not been interpreted to nean or convey that the
entire seniorty list prepared by the FCl was liable to be
guashed, as has been done by the Hgh Court in the
subsequent decisions in the case of P.N. Verma and Dharam
Singh and ML. Batra. He submtted that there was no need
to quash the entire seniority list because all that the Hi gh
Court had directed in HN. Bharti’s case was to reconsider
the question in the light of the circular of 15th My, 1975.
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He submitted that he would have no objection to followng
the same course of action in the action in the case of other
enpl oyees also, whether transferees or direct recruits,
since the question of regularisation had to be determined in
the light of the principles and guidelines laid down in the
circul ar of 15t h May, 1975. M. Robt agi , the
335
| ear ned counsel for the direct recruits subnitted that their
seniority had to be determned on the basis of Regulation 15
since they had satisfactorily conpleted the period of
probati on prescribed thereunder. He submitted that since
their seniority had not been determ ned on the basis of that
Regul ation and the seniority list had been prepared w thout
determining their seniority and placenent in the seniority
list on that premise the entire seniority list was liable to
be quashed.

W have carefully considered the rival contentions and
we are of the opinion that the decision taken by the High
Court in H N _Bharti’s case does not call for intervention
Even on the submi ssion of M. Bhagat, the |earned counse
for the FCl, the view taken by the Hgh Court in HN
Bharti’'s case does not require any intervention if it s
understood to |eave the matter of fixation of seniority to
the FC on the basis of the principles or guidelines laid
down by the circular of 15th May, 1975 which in turn refers
to Regulations 7, 10 & 15. Civil Appeal No. 338 of 1987
must, therefore, stand disnissed with no order as to costs.

The circular  refers to the note below Regulation 10
which permitted ad hoc promtions to be given to the
erstwhil e enpl oyees of the Directorate General of Food as a
purely interim arrangenent pendi ng their per manent
absorption in the FCl. Consequently pronotions granted to
‘food transferees’ as well as direct recruits were being
termed ‘ad hoc’ pending the finalisation of question of
absorption of the former in the FC. The promotion to
direct recruits were also terned “ad hoc’ presunmably to
avoid conplications in the matter of fixation of inter se
seniority between ‘food transferees’ and direct ‘recruits.
Regul ation 10(i) and (ii) set out the criteria for pronotion
to non-sel ection and sel ection posts. The note at the foot
of the regulation was clearly an interim measure pending
final absorption of ‘food transferees’ in the FCl. But ,
since even direct recruits were given ad hoc pronotions
pendi ng the absorption of ‘food transferees’, the circular
had to provide for the regul arisation of -~ both. It~ was,
therefore, decided that ‘food transferees’ and di rect
recruits promoted to higher grades on ‘ad hoc' basis may be

t aken to have conpl et ed the probati onary peri od
satisfactorily if they have conpl eted one year of service in
that grade after following the procedure outlined in
Regul ation 15 and suitable orders, if any. Regulation 15

has two aspects viz., (i) lays down the period of probation
and (ii) how the period spent on tenporary service or
deput ati on
336

service shall be dealt with in counting the period of
probation for confirmation. Once the date of conpletion of
probation period is deternined and confirmati on made, the
rel ative seniority between direct recruits and ‘food
transferees’ has to be settled as |laid down by Regulation
16. The illustration given in the circular clarifies how
t he guestion of termnation of probation has to be
det er m ned. I f an incumbent has conpl eted service of one
year in the pronoted grade, his case would have to be
reviewed to determine if he had satisfactorily conpleted the
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probationary period or would it have become necessary to
extend the probationary period by another year as provided
by Regul ation 15(2). |If the concerned authority finds his
service to be satisfactory within the first year of his
probation period it may confirm himbut otherw se decide if
he would have been confirned on conpletion of the extended
peri od. The decision taken in this behalf would regulate
t he seniority between ‘food transferees’ and di rect
recruits. Paragraph 3 of the circul ar envi sages passing of
formal orders of regular appointments in the FC (as
required by Regulation 7) after follow ng the procedure laid
down in the preceding paragraph of the «circular, wherever
appl i cabl e. These orders of regular appointnment will be on
the post held by the ‘food transferees’ on the date of
absorption and if one has since been pronbted a separate
order in respect of the pronotion post would al so be passed.
This in brief isthe inport of the circular read in the

light of Regulations 7, 10 and 15 referred to earlier. The
circul ar has, therefore, taken care of both the categories,
nanely,  'direct recruits as well as ‘food transferees’. It

is, therefore, essential that the question of seniority of
both the cadres be determ ned on the basis of the principles
laid down in the said circular as explained hereinabove.
There was no need to strike down the entire seniority |I|ist
but it would suffice if the FCl is directed to review and
determ ne the seniority of the ‘food transferees’ as well as
direct recruits who were granted ad hoc pronotions, in the
light of the said circular as explained by us. e,
therefore, allow the Appeal Nos. 530 and 531 of 1987 to this
[imted extent only, that is to say, instead of quashing of
entire seniority list the FCl is directed to have the inter
se seniority of the direct recruits/food transferees be

det er mi ned in the light of the “circular and gr ant
appropriate placenents to the incunbentson the basis of the
seniority so determned inthe existing seniority 'list.

Such placenments may require a reshuffle of the seniority
list which the FCl would be free to do. Except for this
nodi fication, we do not see any reason
337

to interfere with the order passed by the H gh Court which
is the subject matter of Civil Appeal Nos. 530-531 of 1987.
The case of the wit petitioner, Upendra Kumar, will al so be
determned in the light of this judgment along with those of
the respondents in the appeals. The case of the intervenors
as well as Narinder Gangwar nay also be simlarly
determ ned. Having regard to passage of tine we direct that
this may be done within six nonths fromtoday. There wll
be no order as to costs.

G N Matters di sposed of.
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