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H. K. SEMA, J.

1. Leave granted.

2. Al the aforesaid appeal s are directed agai nst the
j udgrment and order dated 18.10.2005 passed by the High

Court of Punjab and Haryana in several wit petitions. The

Hi gh Court by its inmpugned order disposed of all the wit
petitions by a comon order.

3. Al t hough the hearing of these appeal s has engaged
our attention for a considerable l'ength of tine and spread over
for many days’ argunents, the dispute to be resolved is

ensconced in a narrow conpass.

4. We have heard the parties at length.

5. The core questions that arise for determnation are
t hese: -

(1) Wet her any i ndefeasible right has been

accrued to the dipl ona-hol der

(out standi ng categories) for pronmotion to
the post of SDO by virtue of being given
current duty charge by an order dated
21.6. 2001 and whet her any cause of

action arose by w thdrawi ng the sane by
an order dated 22.6.2005.

(2) VWet her ol d 1941 Rules or new 2004
Rul es whi ch became effective from

9.7.2004 will be applied for filling up the
vacanci es whi ch arose during 2000-01

under old 1941 Rules for pronotion to the
post of SDO (Irrigation Departrment) in the
State of Punjab.

Wet her any i ndefeasible right has been accrued to the
di pl oma- hol der (outstandi ng categories) for pronotion to
the post of SDO by virtue of being given current duty
charge by an order dated 21.6.2001 and whet her any
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cause of action arose by wi thdrawi ng the sane by an order
dated 22.6.2005.

6. The respondents were dipl oma-hol der Juni or Engi neers.
By an order dated 21.6.2001, 20 Juni or Engi neers Di pl oma-

hol ders (outstandi ng category) were given current duty charge
to look after the charge of SDOs. The current duty charge
were given under proviso to Rule 5 of 1941 Rules, who

ot herwi se did not possess the qualifications specified under
Rule 3 of the said Rules. The power was exercised by the
CGovernment conferred under Rule 19 of 1941 Rul es.

7. The CDC/ | ook after charge was given subject to the
foll owi ng conditions:-

(A Thi s CDC/ Look After charge shall be on the
basi s of approval to be granted as per

i nstructions issued by the Personne

Depart nent, Punj ab, vide |letter No.

4/ 2/ 2001- - 3PP.-1/ 3318 dat ed 15t h March

2001.

(B) This charge is tenporary in the existing pay
scal e of official and can be withdrawn

wi t hout any prior notice and the officer

cannot claimseniority etc. on the basis

t her eof .

(O The official on the basis of this CDC/ Look
after charge cannot raise any claimfor

promoti on under the provisions of Rule

3(1)(c) of the P.E.S. Cass 2 Rules, 1941.

(D) Thi s CDC/ Look after charge shall be
subject to the decision in different cases to
be given by different Courts.

8. The CDC was subsequently wi thdrawn by an order
dat ed 22.6.2005 whi ch was i npugned by the di pl oma hol ders
(outstandi ng category) by filing various wit petitions. Many
grounds were recited supporting the decision to withdrawthe
CDC. One shocking ground which we are tenpted to quote is
as under: -

"Whereas regul ar enquiry No.28/ 2002 was

regi stered by the Vigilance Bureau Punjab for

t emperi ng/ st age- nanagi ng out st andi ng

reports by the Junior Engineers for getting

Current Duty Charge of the post of S.D.O by

Juni or Engi neer and the same is still under

i nvestigation."

9. At this stage, we may point out one of the
argument s of M. Nageswara Rao, |earned senior counsel
appearing for diploma-holders (non outstanding category) that
the di pl oma- hol ders represented by himare senior to those

who obt ai ned outstanding certificates. They are also nore
nmeritorious but outstanding certificate was not granted to
them |In the back drop of the reasons recited, which we have
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noti ced above, the contention of M. Rao appears to hold sone
wat er .

10. The other ground recited in the order dated
22.6.2005 supporting wthdrawal of CDC which in our view
woul d be relevant to resolve the present controversy is in the
followi ng terns: -

"Whereas, Govt. has notified Punjab Irrigation
Department (Group-A) Service Rules, 2004 on
30.4.2004 and it has been decided to fill up
the vacant posts of S.D.Gs on regul ar basis
from anongst Juni or Engi neers by hol di ng
D.P.C. under the Provisions of new Rul es,

2004 i bi d.

Now, therefore, in-view of position
expl ai ned above when new Departnenta
Servi ce Rul es, 2004 have been notified and
Govt. has i ssued fresh guidelines on
19. 04. 2005 for granting Current Duty Charge
and it has also been decided to fill-up the
Vacant posts of S.D.Gs. on regular basis by
hol ding D.P.C. the continuity of holding
Current Duty Charge of the post of S.D.O by
the above nentioned 20-Juni or Engineers is
not in public interest, the Governnent of
Punjab is pleased to withdraw the Current
Duty Charge of the post of S.D. Os. fromthese
above mentioned 20 Juni or Engineers with
i mredi ate effect and these 20 junior engineers
shall continue to work as Juni-or Engi neers
agai nst their original posts."

(enphasi s suppl i ed)

11. It will be pertinent to nention that the
respondents/wit petitioners also challenged the vires of 2004
Rul es but given up. The High Court was of the view that since
vacanci es arose under 1941 Rules, it should be filled up on
the basis of 1941 Rul es. The Hi gh Court quashed the order
dated 22.6.2005 and directed the Government to fill up posts
under the Governnent instructions issued on 1.10.1999,
29.12.2000 and 25.9.2003. The Hi gh Court further held that
the vacancies fallen prior to 31.3.2001 shall be filled up by
following the creiteria indicated by instructions dated
1.10. 1999 and 29.12.2000 for determ nation of outstandi ng
merit in terms of 1941 Rul es.

12. The High Court, in our view, conpletely ignored the
settled | aw enunciated by this Court on the subject.
13. To avoid nultiplicity, this Court in the case of

Ramakant Shripad Sinai  Adval pal kar VS. Uni on of
I ndia, 1991 Supp.(2) SCC 733, held in paragraph 5 as under: -

"The arrangenents contenpl ated by this order
plainly do not amobunt to a pronotion of the
appel l ant to the post of Treasurer. The

di stinction between a situation where a
government servant is pronoted to a higher
post and one where he is nmerely asked to

di scharge the duties of the higher post is too
clear to require any reiteration. Asking an
of ficer who substantively holds a | ower post
nerely to discharge the duties of a higher post
cannot be treated as a promption. In such a
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case he does not get the salary of the higher
post; but gets only what in service parlance is
called a "charge allowance". Such situations
are contenpl ated where exigenci es of pubic
servi ce necessitate such arrangenents and

even consi deration of seniority do not enter
intoit. The person continues to hold his
substantive | ower post and only discharges the
duties of the higher post essentially as a stop-
gap arrangenent”

14. In the case of State of Haryana vs. S.M Sharmg,
1993 Supp. (3) SCC 252, while considering the identica
qguestion this Court held in paragraphs 11 and 12 as under: -

"11. Sharma was given the current duty
charge of the post of Executive Engineer under
the orders of the Chief Adm nistrator and the
said charge was al so withdrawn by the sane
authority., W have already reproduced above
Rul e 4(2) of the CGeneral Rules and Rule 13 of
the Service Rules. W are of the view that the
Chi ef Administrator, in-the facts and
ci rcunmst ances of this case, was within his
powers to issue the two orders dated June 13,
1991 and January 6, 1992.

12. We are constrained to say that the Hi gh
Court extended its extraordi naryjurisdiction
under Article 226 of the Constitution of India
to a frivolity. No one has aright to ask for or
stick to a current duty charge. The inpugned
order did not cause any financial |oss or
prejudi ce of any kind to Sharma. He had no
cause of action whatsoever to invoke the wit
jurisdiction of the High Court. It was a patent
m suse of the process of the court."

15. We, accordingly, hold no such right much |ess
i ndef easi bl e ri ght has been accrued to the dipl oma-hol der
junior engineers (outstanding category) by virtue of giving CDC
to the post of S D.O for regularization in the post. It was
purely a stopgap arrangenent, neither based on seniority nor
efficiency and no cause of action arises by w thdraw ng the
same by the order dated 22.6.2005.

16. Though by now, it has become an academ c
guesti on, because, in view of our interimorder no one is

hol ding the current duty charge and also in view of the fact
that the new Rul es nanely 2004 Rul es have now becone

operative and there is no provision under new Rul es for

out standi ng category. Be that as it may, we are not persuaded
to accept the view taken by the High Court and the order of
the H gh Court quashing the order dated 22.6.2005 is set

asi de.

Whet her ol d 1941 Rul es or new 2004 Rul es whi ch becane
effective from9.7.2004 will be applied for filling up the
vacanci es whi ch arose during 2000-01 under old 1941

Rul es for pronotion to the posts of SDO (Irrigation
Departnent) in the State of Punjab

17. 1941 Rul es were repeal ed by 2004 Rules. The
reason why 1941 Rul es were repeal ed by the new Rul es appear
to be that there was no channel of pronotion for diploma-
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hol ders under old Rules. The only provision on which

di pl oma- hol ders coul d be accommpdated was proviso to Rule

5, which deals with the relaxation of the Rules. Proviso to
Rul e 5 reads: -

"Provided that this rule nmay be rel axed by
Government on the recomendati ons of Chief
Engi neer in order to admt the pronotion of a
menber of the Oversees Engi neering Service or
Irrigation Branch, Punjab or Irrigation Branch
(Provincial Draftsman and Tracers) Service of
"outstanding nerit’ who may not possess the
qualifications specifiedin Rule 3."
(enphasi s suppli ed)

Now under 2004 Rul es the diploma-holders are entitled to
25% out of 40% pronoti onal quota. The criteria of
outstanding nmerits are al so done away with by the new 2004
Rul es and nowthe criteria applicable for pronmption is
seniority- cum nerit. M. ‘Rao | earned seni or counse
contended thatin view of the aforesaid background the
CGovernment has brought out the new 2004 Rul es, which have
becorme effective from9.7.2004. He further contended that
1941 Rul es were not anended but were repeal ed by 2004

Rul es and therefore the executive instructions issued under
1941 Rul es do not survive. He has invited our pointed
attention to Rule 10 of 2004 Rul es, which deals with Repea
and saving. Rule 10 is reproduced in _extenso:-

10. Repeal and saving. ~The Punjab Service of
Engi neers Cass-11, (lrrigation Branch) Rules,
1941 and the Punjab Services of Engi neers
Class-1, P.WD. (Irrigation Branch Rules, 1964,
are hereby repeal ed:

Provi ded that any order issued or any
action taken under the rules, so repeal ed, shal
be deenmed to have been issued or taken under
the correspondi ng provi sions of these rules.”

He, accordingly, contended that 1941 Rules are not in

exi stence and the instructions issued under 1941 Rules are
extinct along with the Rul es. He further contended that 2004
Rul es created new posts and those posts need to be filled up in
accordance with 2004 Rules. He further argued that the

consci ous deci sion has been taken by the Government to fil

up the vacanci es under the new Rul es and, therefore, the Hi gh

Court was wwong in directing to fill up the vacanci es under
1941 Rul es, which were not in existence.
18. Per contra Dr. Dhawan contended that the vacanci es

arose during 2000-01 under 1941 Rul es and, therefore, these
should be filled up under the 1941 Rules. He further
contended that the vacancies so arisen under 1941 Rul es be
filled up according to the instructions issued on 1.10.1999,
29.12. 2000 and 25.9.2003. He further contended that there
was no consci ous decision arrived at by the Governnent.
According to him such conscious decision, if any, must be
based on deliberations. According to him there was no such
del i beration. He further contended that the conscious

deci sion of the CGovernnent, if any, cannot unsettle the Rules.

WHETHER THERE WAS ANY CONSClI QUS DECI SI ON BY
THE GOVERNMENT TO FILL UP THE VACANCI ES UNDER
THE NEW RULES?
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19. We have already noticed that in 1941 Rules there was
no provision for pronotion quota for diplonma hol ders. |nstead,
under proviso to Rule 5 relaxation of the Rules provided to the
extent of outstanding merit for diplom holders. The
outstanding nerit category has been done away with by new
2004 Rules. In 2004 Rules, the diploma holders are entitled
to 25% out of 40% pronotional quota.

20. Wiile it is true that there appears to be no definite
decision arrived at based on deliberations, the intendnent of
the authorities can be gathered from various background and

ci rcumst ances.

21. As already noted in the wi thdrawal order of 22.6.2005
one of the reasons recited for w thdrawal of CDC was, at the
risk of repetition runs as under

"Whereas, CGovt. has notified Punjab Irrigation
Department (G oup-A) Service Rules, 2004 on
30.4.2004 and it has been decided to fill up
the vacant posts of “S.D.Gs on regul ar basis
from anongst Junior Engi neers by holding

D. P. C. under the Provisions of new Rul es,

2004 i bi d.

22. Cvil Wit Petition No. 11644 of 1999 was filed by
Sat bir Singh (AM E Hol der) praying for a mandanus to all ot
31% of the pronotional quota to their category. The counter
affidavit was filed by one M. Sanmir Kumar |IAS on 31.5.2000
before the High Court in Civil Msc. No.10810 of 2000 in
C.WP.No.11644 of 1999. It is stated in paragraphs 1 to 3 as
under :

1. That the Governnent is considering to

amend the PSE dass Il Rules 1941 and

Comm ttee of 3 Chief Engineers nanely Shri

P. K. Singla, Chief Engineer, Canals |IW

Punj ab, Shri Sarup Singh, Chief Engineer

Nati onal Hi ghways, Patiala and Shri

Jatinder Singh, Chief Engineer/Public

Heal th, Patial a has been constituted for

maki ng recommendations with regard to

fixing the quota for different categories and

its due incorporation in the PSE dass 1

rul es by anendi ng the same.

2. The regul ar pronotion on the posts of
SDO s will be considered after
finalization/amendnment of the

Departmental Service Rules as explained in
para 3 of the Prelimnary objection

3. The regul ar pronmotions of SDOs cannot be
consi dered at this stage because the

CGovernment is considering the
amendnment/finalization of departnenta

service rules as explained in prelinnary

obj ections."

\ 005\ 005\ 005\ 005.
\ 005\ 005\ 005\ 005.
23. Fromthe record it appears that the Governnent al so

constituted DPC for category of outstanding nerit candidates
on various dates nanely March, 2001, 30th April, 2001, 8th
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Noverber, 2001, 21st Novenber 2001, 9th January 2002 and

29th May, 2002. On all these days although the date was fixed
but no DPC was conducted. This would also indicate that the
Government was keeping in its mind the inpending new Rul es

of 2004.

24. M. Rao, therefore, contended that the conscious
deci si on was taken by the Government not to fill up the posts
under the 1941 Rules. In view of the conscious decision taken
by the Governnent, the Governnment, therefore, did not
conduct any DPC for pronotion to the post of SDO To
substantiate his contention he has invited our attention to the
decision of this Court in Dr. K Ranulu vs. Dr.

S. Suryapr akash Rao, (1997) 3 SCC 59. The three Judge

Bench of this Court after referring to various decisions of this
Court upheld the conscious decision of the Governnent not to
fill up the post in view of the inpending new rules. This Court
finally held in paragraph 15 at-scc p.67 as under: -

"15. Thus, we hold that the first respondent
has not acquired any vested right for being
consi dered forpronotion in accordance with
the repealed Rules in view of ‘the policy
deci si on taken by the Governnent which we
find is justifiable on the material available
fromthe record placed before us. W hold that
the Tribunal was not right and correct in
directing the Governnent to prepare and
operate the panel for pronotion to the post of
Assi stant Directors of Animl Husbandry
Department in accordance with the repeal ed

Rul es and to operate the sane.”

25. Dr. Dhawan cont ended that outstanding nerit is a
valid criteria. |In this connection, he has referred to Subash
Chander Sharma  vs. State of Punjab, (1999) 5 SCC 171

at para 7:

"\ 005Bot h the aforesaid decisions were not
directly concerned with the rules wth which

we are concerned in these appeals. Rule 5, as
it is worded, |eaves no doubt that the rule-
maki ng authority intended by enacting the
second proviso that a Tenporary

Engi neer/ Overseer referred to therein should

al so satisfy other conditions before he can be
promoted to Class Il service\005. The | ast proviso
could not have been intended to enable the
CGovernment to relax the other conditions
nmentioned in the second proviso in the case of
the class of persons referred to in the | ast
proviso. Qutstanding nerit of a nenmber of the
Overseers Engi neering Service or Draftsmnen

and Tracers Service obviously could not have
been ascertai ned unl ess he had conpleted at

| east two years’ continuous service. Simlarly
a person having outstanding nerit could have
been easily declared by the Conm ssion on the
report of the Chief Engineer to be fit for service
and, therefore, there was hardly any point in
maki ng a special provision for rel axation of

such conditions. It is also not possible to
bel i eve that the said proviso was enacted for
di spensing with the requirenment of age. It

woul d not have been difficult for a person
havi ng outstanding nmerit to have passed a




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 8 of 11

departnental test and, therefore, it is not
possible to believe that the | ast proviso was
enacted with a view to dispense with the
requi renent of that condition\ 005"

26. He has also referred to J. N Goel V. Uni on of
India (1997) 2 SCC 440 at para 14:

"W may now cone to the proviso to Rule 21(3)

whi ch was inserted in 1972. As noticed

earlier, the proviso pernmits relaxation in the
matter of educational qualifications for
pronoti on of Assistant Engineers to the cadre

of Executive Engineers and an Assi st ant

Engi neer though not a graduate coul d be

pronot ed provi ded he had "outstanding ability
and record". The said criterion of "outstanding
ability and record" prescribed by the proviso
cannot ' be regarded as vague or arbitrary. In
service jurisprudence "outstanding nerit" is a
wel | -recogni sed concept for pronotion to a

sel ection post on the basis of nmerit. Such
assessment of outstanding merit is made by

the DPC on the basis of the record of
performance of the enployee. It cannot,
therefore, be said that the proviso to Rule 21(3)
whi ch enabl ed a di pl ona- hol der Assi st ant

Engi neer to be pronoted as Executive

Engi neer if he had "outstanding ability and
record" suffers fromthe vice of arbitrariness\005"

27. In our view, the decisions of this Court, referred to
by Dr. Dhawan are not at all applicable in the facts and
circunst ances of the case at hand.

28. We are gravely concerned with the manner in which
the certificates of outstanding nmerit categories were obtained
by di pl oma-hol ders (respondents herein). It is disclosed inthe

i mpugned order of 22nd June, 2005 that the certificates of
outstanding nerit categories were obtained by

t emrperi ng/ st age nanagi ng and nani pul ation by di pl ona-

hol ders Juni or Engi neers for getting CDC of the post of S.D.O
This has casted a serious doubt of the credibility of their
outstanding nerit categories. It is also disclosed that enquiry
No. 28/2002 was al so regi stered by Vigilance Bureau, Punjab
We found ourselves extrenely difficult to sift the grain from
the chaff. This is one of the reasons that persuaded the
appropriate authority for taking conscious decision not to fil
up the post under 1941 Rul es.

29. Dr. Dhawan al so contended that the vacancies are to
be filled up in accordance with the contenporary Rules. In
this connection he has referred to Y.V. Rangaiah v

J. Sreeni vasa Rao, (1983) 3 SCC 284 at para 9:

"\ 005Under the old rules a panel had to be

prepared every year in Septenber.

Accordi ngly, a panel should have been

prepared in the year 1976 and transfer or

promotion to the post of Sub-Registrar G ade

Il should have been made out of that panel. In

that event the petitioners in the two

representation petitions who ranked hi gher

than Respondents 3 to 15 woul d not have been

deprived of their right of being considered for

promoti on. The vacanci es which occurred

prior to the anmended rul es woul d be gover ned
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by the old rules and not by the anended rul es.
It is admtted by counsel for both the parties
that henceforth pronotion to the post of Sub-
Regi strar Grade Il will be according to the new
rules on the zonal basis and not on the State-
Wi se basis and, therefore, there was no
guestion of challenging the new rules. But the
qguestion is of filling the vacancies that
occurred prior to the anended rules. W have
not the slightest doubt that the posts which
fell vacant prior to the anended rul es woul d be
governed by the old rules and not by the new
rules."

30. There is no quarrel over the proposition of |aw that
normal Rule is that the vacancy prior to new Rul es woul d be
governed by the old Rules and not by the new Rules. However
in the present case, we have already held that the Governnent
has taken consci ous-decision not to fill the vacancy under the
old Rules and that such deci sion has been validly taken
keeping in view the facts and circunstances of the case.

31. Dr . Dhawan has al so referred to P. Ganeshwar Rao

vs. State of A P. (1988) Supp. SCC 740 at para 11

"I'n view of the foregoing we are of the view that

the observations nade by the Tribunal to the

followi ng effect, nanely:

In this case the Rules for
recruitnment have been changed on
April 28, 1980. Hence, prinma facie
it would not be legal to nmake direct
recruitnment agai nst tenporary
vacanci es, even if the vacancies
were at an earlier date earnmarked
for direct recruits\005. I n these
ci rcunstances, there is, in ny

opi nion, no scope for direct
recruitnment agai nst tenporary
vacancies after April 28, 1980 i.e.
the date on which the Rules were
anended as stated above.

are unsustainable. W hold that the
amendnment nmade on April 28, 1980 does not
apply to the vacanci es which had arisen pri.or
to the date of the amendnent.”

32. He has also referred to B.L. Gupta - vs M C. D.
(1988) 9 SCC 223 at para 9:

"When the statutory rules had been franed in

1978, the vacancies had to be filled only
according to the said Rules. The Rules of 1995
have been held to be prospective by the High

Court and in our opinion this was the correct
conclusion. This being so, the question which
arises is whether the vacanci es which had

arisen earlier than 1995 can be filed as per the
1995 Rules. Qur attention has been drawn by
M.Mehta to a decision of this Court in the

case of N.T. Devin Katti v. Karnataka Pubic
Service Commi ssion. |n that case after

referring to the earlier decisions in the cases of
Y. V. Rangai ah v. J.Sreenivasa Rao, P

Ganeshwar Rao v. State of A P. and A A

Calton v. Director of Education it was held by
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this Court that the vacanci es which had
occurred prior to the amendnent of the Rules
woul d be governed by the old Rules and not by
the anended Rul es. Though the Hi gh Court

has referred to these judgnents, but for the
reasons which are not easily decipherable its
applicability was only restricted to 79 and not
171 vacanci es, which admttedly existed\ 005"

33. He further submitted that rights of candi dates that
are eligible under the unamended Rul es cannot be taken away
by subsequent anendment. In this connection, he referred to
P. Mahendran vs. State of Karnataka, (1990) 1 SCC 411

at para 5.

"\ 005Si nce the anendi ng-Rul es were not

retrospective, it could not adversely affect the

ri ght of those candi dates who were qualified

for selection and appoi ntnent on the date they

applied for the post, noreover as the process of

sel ection had al ready commenced when t he

amendi ng Rul es-cane into force, the anmended

Rul es coul d not affect the existing rights of

those candi dates who were bei ng consi dered

for selection as they possessed the requisite
qualifications prescribed by the Rules before

its amendnent noreover construction of

amendi ng Rul es should be made in a

reasonabl e manner to avoi d unnecessary

hardship to those who have no control over the

subj ect matter."

34. He further contended that the power of appointing
authority for the post amendnent cases confined to those
cases. Reference is made to AA Calton vs. Director of
Education, (1983) 3 SCC 33 at para 5:

"\ 005Al t hough the Director in the present case

exerci sed that power subsequent to August 18,

1975 on which date the anendnent canme into

force, it cannot be said that the selection nade

by himwas illegal since the anmending law had

no retrospective effect. 1t did not have any

ef fect on the proceedi ngs which had

commenced prior to August 18, 1975. Such

proceedi ngs had to be continued in accordance

with the law as it stood at the comrencenent

of the said proceedings. W do not, therefore,

find any substance in the contention of the

| earned counsel for the appellant that the |aw

as anended by the U P. Act 26 of 1975 shoul d

have been followed in the present case."

35. Al the decisions referred to above are relating to
amendment of the Rules. W have already held that 1941

Rul es were repeal ed by 2004 Rules. The facts of those cases
are, therefore, not applicable to the facts of the present case.
36. Dr. Dhawan further argued that the dipl onma-hol ders
outstandi ng merit candi dates have vested rights under 1941

Rul es and that rights under new Rul es are saved and not
repeal ed by 2004 Rules. Reference is made to N. T.Devin

Katti vs. KPSC, (1990) 3 SCC 157 at para 11:

"\ 005. Lest there be any confusion, we would |ike

to nake it clear that a candi date on naking

application for a post pursuant to an

adverti senent does not acquire any vested

right of selection, but if he is eligible and is
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otherwi se qualified in accordance with the

rel evant rules and the terms contained in the
advertisenment, he does acquire a vested right
of being considered for selection is accordance
with the rules as they existed on the date of
advertisenent. He cannot be deprived of that
limted right on the amendnent of rules during
the pendency of sel ection unless the anended
rules are retrospective in nature."

(enphasi s suppli ed)

37. These decisions are of no assistance to the dipl oma-
hol ders out standi ng category, in the view that we have taken
38. We hol d the Governnent has taken consci ous deci sion

not to fill up the posts under the old 1941 Rules. The

i mpugned order of the High Court is set aside. W may at this
stage point out that the problemseens to have been

conpounded by the inaction/casual approach of the

CGovernment detrinmental to public interest. The State
CGovernment _shall now fill up the vacant posts in accordance
with the 2004 Rules within a period of three nonths from
today. All the eligible candidates who satisfy the criteria laid
down under 2004 Rul es shall be considered. The entire

process of recommendation and appoi ntnment shall be

conpleted within three nonths fromtoday.

39. The i mpugned order of the Hi gh Court is set aside
The appeal s are disposed of in terms of the above directions.
No costs.




